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PREFACE 


The aims of this book can be stated quite simply. They are, firstly, 
to provide the student of jurisprudence with a textbook which will 
enable him to become acquainted with the theories, attitudes, 
and insights of leading jurists from selected texts culled from their 
own writings. In the second place, an attempt is made to afford him 
a coherent picture of the subject, by means of a full commentary 
setting out the background and inter-connections between the differing 
approaches, and a critical appraisal of the viewpoints illustrated in 
the selected texts. This is done by means of introductory chapters 
to each section of the book, as well as by way of annotations to the 
texts themselves. 

Present-day textbooks of jurisprudence, by attempting to sum¬ 
marise at second-hand the views of a great number of leading writers, 
tend not only to reduce themselves to a repertory of schools of 
thought, but inevitably to lose the distinctive flavour of the particular 
writers it is sought to epitomise. It is therefore hoped that a book 
in the present form will provide the student with the stimulation 
of sampling the actual style of those whose ideas he is studying. 
This is not to say of course that all the styles represented in this 
volume are admirable in themselves. Far from it. But at least 
they do afford the student first-hand contact with an author’s own 
thought expressed in his own way. Le style c’est Vhomme. And 
among the many authors whose viewpoints are contained in this 
volume it seems reasonable to suppose that a few students at least 
will find some passages which will strike a sufficient chord in then- 
own minds to provoke them into reading more of the writings of 
authors to whom they have proved responsive. At least it seems 
to me that the existing plan may achieve more, in encouraging the 
serious student to range beyond the covers of his chosen textbook, 
than will a series of potted summaries. And for those who find 
themselves unable or unwilling thus to enlarge their range of reading, 
it is hoped that the fare contained in this volume will provide a more 
educative study of its subject-matter than the traditional approach. 

As I have attempted to indicate, this is not a book of readings on 
the American pattern, though it obviously owes a good deal of 
inspiration to that familiar transatlantic aid to learning. Where it 
differs principally is in the fullness of the accompanying commentary, 
by which I have striven to give a cc^erence to the book as a whole, 
and thus enable it to be read through as a self-contained textbook, 

xi 
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and not simply to be used as an ancillary aid to a course of lectures 
or seminars. Nevertheless it is hoped that it may also be found of 
service for that purpose too. particularly by affording scope for 
discussion of the actual writings of the authors quoted. Also I 
have tried to keep the book within moderate proportions, and not 
to let it exceed the accepted limits—vague though these may be—of 
standard students’ textbooks in this country. The student is apt 
to reflect the view attributed to Callimachus that “a big book is 
a big evil,” ' and I dare to confess that I am not without sympathy 
for that opinion. 

Yet by restricting the size of the present volume the task of 
selecting its contents has inevitably become a more anxious and 
searching one. Selection involves both a choice of authors and of 
the passages to be chosen from them, and although at least the 
choice of some of the authors may be self-evident, in all other respects 
the selection must necessarily be of a highly personal character. This 
I venture to think needs no excuse, for a book on jurisprudence which 
is devoid of such individuality would be nothing at all. At the same 
time when, within the limits of space, a Arm choice had to be made, 
the author could not avoid both a wistful glance at the almost 
limitless size of some American compilations, and the feeling that 
the dictum of Callimachus is a hard saying. Yet all life is a series 
of choices, and to cultivate a disciplined and even rigorous approach 
to selection is not without its benefits. At any rate, though conscious 
that no selection can ever satisfy everyone or indeed anyone, least 
of all the .selector himself, perhaps I may be permitted to hope that, 
within the limits of the available space, the reader is presented with 
a fair and representative collection, in one shape or another, of most 
of the dominant trends in modem legal thinking, as well as of certain 
developments which have contributed to these. 

In making my selection I have been influenced by certain 
objectives which seemed to me desirable. Thus I have placed a 
particular emphasis on modem developments, while endeavouring 
at the same time to set these in their relationship to the main 
streams of Western legal thought. Again I have attempted to 
emphasise the more universal aspects of the subject by giving full 
space to the viewpoints of leading jurists in other Western countries, 
whether from the continent of Europe or of America. Harold Laski 
(Mice wrote of English jurispradence that it “still does little more 
than ring the changes on the ideas of Jeremy Bentham and Sir Henry 
Maine.” “ Such a view may seem not a little unjust at the present 


1 Fragments, 359. 

2 American Democracy (1949), p. 66 
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day, and though (as wUl be seen in the pages that follow), I am not 
among those who desire to denigrate either Bentham or Austin, I do 
attempt to evaluate the contributions of those eminent writers for our 
modem atomic age. At the same time, while allowing foreign jurists 
to speak for themselves in their own context and sometimes at con¬ 
siderable length, I have not hesitated to essay an evaluation of those 
writers from the standpoint of an English lawyer desirous of seeing 
what fresh insights he may leam from them, and their relevance to 
his own legal community. Also in selecting passages I have aimed— 
though not consistently—^at providing long extracts from a few 
authors rather than a series of short passages from a great many. 
In this way I feel the student is given the opportunity of coming 
more adequately to grips both with the style and approach and the 
extended argument of the writer in a way that cannot be provided by 
very short extracts. For this purpose, too, I have not sought to select 
what may be called “purple passages,” but those which set forth 
the core or certain essential features of the writer’s approach. In 
this connection I am very mindful of Holmes’ saying: “ I care 
nothing for the systems—only for the insights.” ® It is these which, 
more than sustained argument, often afford the most illumination, 
and we must always guard against a tendency to depreciate their 
originality when uttered, because they may since have become part 
of our current mental coinage. I have also quoted from leading 
judgments both English and American where these seemed effectively 
to illustrate or expound an important approach: only severe limita¬ 
tions of space have prevented me from doing this as often as I could 
have wished. 

Throughout this volume signs will be found of the controversy— 
ancient in lineage but as vital as ever—between the positivists and 
the natural lawyers. In a recent essay on “The present position 
of Jurisprudence in the United States,” * Professor Jerome Hall has 
written that “ the most striking fact about current national develop¬ 
ments is the rise of natural law philosophies almost everywhere. 
England, Sweden, and Denmark are among the few countries which 
do not participate in this world movement. The contrast is sharpest 
in England where, despite Maine and Pollock, Austin continues to 
reign. Indeed Austin’s imperative tlieory has been subjected to 
logical positivism, and the product is a nominalist jurisprudence 
which reflects the view that logical analysis is the only function of 
jurisprudence.” Despite these strictures I am not ashamed to affirm 
that my own allegiance is with the positivists, but lest it be thought 

• Holmes-LasM Letters, I, 300. 

* (1958) 44 Virginia L.R. 321. 
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that this implies acceptance of what Jerome Hall calls a '* nominalist 
jurisprudence ” I feel called upon to say something here of my own 
position. 

The recent emphasis on the linguistic nature of jAilosojAical 
problems stems principally in England from the overwhelming in¬ 
fluence of the Cambridge philosopher, Ludwig Wittgenstein.® His 
approach, which is often wrongly called logical positivism, was aimed 
at showing how philosophical puzzlement is frequently due to con¬ 
fusions of language. “ Philosophy is a battle against the bewitchment 
of our intelligence by means of language.” * And in answer to the 
questicHi, What is your aim in philosophy?, the reply is given, “ To 
show the fly the way out of the fly-bottle.”' Wittgenstein’s later 
developments, which have proved so pervasive in almost every field 
of thought, including even legal theory, mainly occurred in the 
1930s, but owing to his unwillingness to publish his own writings, 
the details of his thought and method were little known at that time 
outside a small circle in Cambridge. It was my good fortune to 
meet Wittgenstein and attend his seminars when I was in Cambridge, 
during the years 1935 and 1936, on the introduction of my friend, 
Francis Skinner (one of Wittgenstein’s closest associates and followers 
up till the time of Skinner’s lamented early death in 1938). The 
force of Wittgenstein’s thought and personality could hardly fail 
to make some impact even on one who, like myself, was quite 
unequipped to assess their significance. Certainly as a lawyer I 
was naturally intrigued with the implications of this approach for 
legal thinking. Soon after, however, legal practice and a long 
absence cm war service took me far from these esoteric regions, 
though an article I published in the Law Quarterly Review in 1948 
was a reflection of the continuing influence of this approach.* Since 
the war, and particularly with the posthumous publication of Wittgen¬ 
stein’s later works, the impact of his influence has spread very 
widely, and far beyond the field of purely philosophical sp)eculation. 

The pMCsent author writes as a lawyer and not as a philosopher, 
and is fully conscious of his lack of competence to evaluate philo¬ 
sophical theories. At the same time their impact on legal, as on 
other fields, cannot be altogether denied, as the ccmtents of this 
volume sufficiently testify, it always seemed to me, from my 
Cambridge days, that the value of this new “Socratic” method, as 
strikingly demonstrated to us by Wittgenstein himself, was in its 
ability to clear up linguistic confusions, to get rid of “ pnizzlement,” 

But this itself is linked with the empirical tradition which has been dominant in 

English philosophical thought from Hume to Bertrand Russell. 

« L. Wittgenstein, Philosophical Investigations, ITe. 

7 Ibid., 103t\ 

^ “ Reason and Logic in the Common Law *’ (1948) 64 L.Q.R. 468; see post, p. 447. 
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as we were constantly told. Wittgenstein, so far as I could see. 
claimed no more than this, and it seemed to me that his method 
might well prove apt for showing how some of the more philo¬ 
sophical aspects of legal thinking, such as the concept of corporate 
personality,* as well as general thinking about law, might benefit 
from his “purgative” approach.*® 

Since the war, however, developments have taken place which, 
though derived from Wittgenstein, seem to me, to a greater or lesser 
extent, to distort his teaching, or seek to press it further than it 
will go. I have in mind here the tendency in some quarters to try 
to resolve all problems into purely linguistic ones, and to try to 
build up a positive body of knowledge by purely linguistic analysis. 
As 1 have said. I am a lawyer and not a philosopher, and I do not 
presume to embark on matters of high philosophy. I confess, how¬ 
ever, that I am not persuaded, as a lawyer, that it is possible or 
desirable to resolve fundamental legal problems in purely linguistic 
or analytical terms. What is. however, of first importance is to 
avoid confusions or misunderstandings which have their roots in the 
misuse of language. For my part I am doubtful whether Wittgen¬ 
stein’s message goes beyond this, and certainly not for the lawyer, 
whatever may be the case of the purely speculative philosopher. 
But while, therefore, 1 agree with Jerome Hall that logical analysis 
is not enough—and with all respect to him, I take leave to doubt 
whether any English positivist would wish to take up so extreme a 
position *“®—^it seems to me that the natural law developments, which 
Hall discerns so widespread outside the purlieus of these benighted 
islands, will also benefit from a little of Wittgenstein’s purgative 
method. At the same time I have endeavoured, within the limits of 
space of this volume, to give full scope to the natural law viewpoint, 
for its importance, whether we accept it or not, cannot be gainsaid. 
In this section of the book 1 have therefore given examples of natural 
law thinking at many different periods, and in particular quoted 
modem authors who have attempted to adapt this line of thought 
to modem conditions, with what success must be judged by the 
reader. 

But Legal Positivism, it may still be said, is not enough. And 
certainly if reduced to mere verbal analysis, this may be so. But 
must it be treated so narrowly? Does it necessarily mean no more 

^ Chap. 1 of my Unincorporated Associations (1938) owes something to this 
approach. 

But it is as well to remember Holmes’ admonition that ** philosophising about 
the law does not amount to much until one has soaked in the details ”— Holmes- 
Laski Letters, 11. 1253. 

Pace also E. MeWhinney, who has referred to “ some ” (unspecified) English 
law schools as ** bogged down in rather trivial problems of linguistic analysis ”: 
(1958) McGill L.J. 213, 218. 
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than the arid study of linguistic forms? Certainly not for Bentham 
or Austin, who fully recognised the need to take account of human 
values and man’s social and economic needs, though admittedly their 
approach, in accordance with their times, was far more abstract than 
would satisfy a modem sociological jurist. What, however, I desire 
to maintain is that there is nothing inconsistent or incompatible with 
a positivist outlook, in acknowledging the essential role of human 
values in law and human society. What the positivist rejects is 
neither valuations nor their effect on human institutions, but only the 
logical or practical possibility of establishing a scale of absolute values 
which govern mankind universally without distinction of time or place. 
Since, however, those who maintain this position regard it not so much 
as a question of logic or practice but of feeling or intuition, it is evident 
that the debate is likely to remain inconclusive. What matters, how¬ 
ever, are the ideas which at different times are accepted and impel men 
to action, and if it is true that “ the law is a museum of philosophical 
concepts which men not primarily interested in philosophy have 
found in practice to be valid,” one cannot ignore any operative 
concepts in that field, however much they may be open to question. 

One result of the positivist school of law which derived from 
Bentham and Austin was that legal science became, both in the 
minds of practitioners and jurists, rigidly demarcated from other 
studies, and this led to the notion that legal problems could be solved 
purely in terms of legal analysis without regard to other fields of 
study and in rather lofty disregard of external considerations.^® This 
certainly was very far from the aim of either Bentham or Austin,*® nor 
was it by any means invariably reflected in the writings or judgments of 
many of the distinguished jurists and judges who broadly accepted the 
Austinian approach. The rise of the modem sociological school has 
restored much of the original objective (but not the dogmas) of the 
earlier utilitarians, and has made conspicuous—if not so far outstand¬ 
ingly successful—^attempts to link legal thought with developments in 
other subjects, such as anthropology, psychology and sociology. This 
has been by no means a one-way traffic, for other branches of 
learning at the present day have found some fertile insights and 
illumination from the study of jurisprudence and the working of 
legal systems or institutions. Although, in a work of these limited 
proportions, there can be but little space for such sorties, I have 

“ Rebecca West, Sunday Times, May 25, 1958. 

12 It is this form of so-called legal positivism that has earned so many transatlantic 
strictures, from Pound*s “ Mechanical Jurisprudence ” in 1908 (8 Col.L.R. 605) to 
MeWhinney in Canadian Jurisprudence (1959), p. 10. It would almost seem that 
positivism is a “ dirty ** word in America, with overtones that it lacks in this 
country. 

13 C/. post. All. 
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where possible endeavoured to introduce occasional material from 
non-legal writings, where these can throw light on current trends of 
thought or the connection of legal thinking with related fields of study. 

It should be observed that some of the original notes to the 
selected texts have been omitted wholly or in part where this seemed 
desirable for the present purpose. No indication has been given of 
particular omissions of such notes, as this would have been unduly 
cumbersome. Original notes to the selected texts which have been 
retained are clearly distinguishable from my own annotations to the 
texts, as the latter are always enclosed in square brackets. 

Lastly I would like to express my gratitude, in no perfunctory 
sense, for the most helpful co-operation I have been accorded, at 
every sta^ of the production of this book, by the publishers, Messrs. 
Stevens & Sons, and especially by my friend Mr. Hilary Stevens 
himself. My sincere thanks are also due to Miss E. M. Eggleston, 
of Melbourne, Australia, who prepared the Index to this work. 


London, 

Septembert 1959. 


Dennis Lloyd. 



ACKNOWLEDGMENTS 


Grateful acknowledgment is made for permission to reproduce extracts from 
the undermentioned works: 

Aquinas, Selected Political Writings, trans. J. G. Dawson (Basil Black- 
well). 

Arisitoiue, Ethics, trans. vSir D. Ross (Oxford Univ. Press). 

ARISTOTI.E, Politics, trans. Sir E. Barker (Oxford Univ. Press). 

Bodin, Six Books of the Commonwealth, trans. M. J. Tooley (Basil 
Blackwell). 

Bryce, Studies in History and Jurisprudence (Oxford Univ. Press). 

Cairns, H., Theory of Legal Science (Univ. of N. Carolina Press). 

Carixjzo, Nature of the Judicial Process (Yale Univ. Press Library). 

Castberg, F., Problems of Legal Philosophy (Oslo Univ. Press). 

Cicero, IJe Rcpuhlica, trans. C. W. Keyes (Locb Classical Library). 

Dei. ViiCCHio, Philosophy of Law (Catholic Univ. of America Press). 

Denning, Rt. Hon. Lord, “The Need for a New Equity” (1952) 5 
Current Legal Problems 1 (Stevens & Sons, Ltd.). 

Dewey, J., Logic (Henry Holt & Company, Inc.). 

Diamond, A. S., Primitive Law (Watts & Co.). 

Dicey, A. V., Law and Opinion in England (Macmillan & Co., Lid.). 

Duguit, L., “The Law and the State” (1917) 31 lfarv.L.Rev. 1-185 
(Harvard Law Review Association). 

Ehrlich, E., Fundamental Principles of the Sociology of Law, trans. 
L. W. Moll (Harvard Univ. Press, copyright 1936, by the President and 
Fellows of Harvard College). 

Frank, J., Law and the Modern Mind (Stevens & Sons, Ltd.). 

Friedmann, W., Law and Social Change in Contemjmrary Britain (Stevens 
& Sons, Ltd.). 

Friedmann, W., Legal Theory (Stevens & Sons, Ltd.). 

G^.ny, F., Methode dInterpretation (Lib. Gen. de Droit et dc Jurispru¬ 
dence). 

G^ny, F., Science et Technique du Droit Positif (Editions Sirey). 

Gluckman, M., Judicial Process among the Barotse (Manchester Univ. 
Press). 

Goodhart, a. L., “ Ratio Decidendi of a Case ” (1930) (Yale Law Journal). 

Gray, J. C., Nature and Sources of Law (Macmillan Co., New York). 

Gsovski, Soviet Civil Law (Univ. of Michigan Press). 

Gutteridge, H. C., Comparative Law (Cambridge Univ. Press). 

Hegel, Philosophy of Right, trans. T. M. Knox (Oxford Univ. Press). 

Hoebel, E. a., Law of Primitive Man (Harvard Univ. Press, copyright 
1954, by the President and Fellows of Harvard College). 

Holmes, O. W., “Tlie Path of Law” (1897) 10 Harv.L.Rcv. 457-478 
(Harvard Law Review Association). 

James, W., Pragmatism (Longmans, Green & Co.. Inc.). 

JoLOWicz, H. F., Hist, Intro, to Roman Law (Cambridge Univ. Press). 

JoLowicz, H. F., Roman Foundations of Modern JLaw (Oxford Univ. 
Press). 

JouvENEL, B. DE, Sovereignty (Cambridge Univ. Press). 

Kant, The Moral Law, trans. H. J. Paton (Hutchinson & Co. (Publishers), 
Ltd.). 

Keeton, G. W., and D. Lloyd (ed.). The United Kingdom : Development 
of its Laws and Constitution (Stevens & Sons, Ltd.). 

Kei^en, H., General Theory of Law and State, trans. A. Wed berg (Har¬ 
vard Univ. Press, copyright 1945, by the President and Fellows of 
Harvard College). 


XIX 



XX Acknowledgments 

Kelsen, H., “Pure Theory of Law” (1934/35) 50/51 L.Q.R. 474/517 
(Stevens & Sons, Ltd.). 

La-MONT, Principles of Moral Judgment (Oxford Univ. Press). 

Lee, R. W,, Elements of Roman Law (Sweet & Maxwell, I-td.). 

Legal Philosophies of Lask, Radbruch and Dabin, trans. Wilk (Harvard 
Univ, Press, copyright 1950, by the President and Fellows of Harvard 
College). 

Lindsay, Modern Democratic State (Oxford Univ. Press). 

Llewellyn, K. N., “ On Reading and Using the Newer Jurisprudence ” 
(1940) 40 C 0 I.L.R. 581 (Columbia Law Review). 

Lleweixyn, K, N., “ Some Realism about Realism—Responding to Dean 
Pound” (1931) 44 Harv.L.Rev. 1222-1256 (Harvard Law Review 
Association). 

Lix)yd, D., “Reason and Logic in the Common Law” (1948) 64 L.Q.R. 
468 (Stevens Sl Sons, Ltd.). 

LuNn.STix>r, Legal Thinking Revised (Almqvist & Wiksell). 

Macdonald, M., “ Natural Rights ” (1947/8) Proc.A.S. (Aristotelian Society). 

McDougal, “ Law School of the Future ” (1947) 56 Yale L.J. (Yale Law 
Journal). 

Maritain, J., Man and the State (Hollis & Carter, Ltd.). 

Nokimrop, F. C. S., “Ethical Relativism in the Light of Recent Legal 
Science ” (1955) Jo. of Phil., Vol. 52, p. 649 (The Journal of Philosophy). 

Oakshott, M., Social and Political Doctrines of Contemporary Europe 
(Cambridge Univ. Press). 

Olivbcrona, K., Imw as Fact (Ejnar Munksgaard). 

Plato, Republic, trans. F. M. Cornford (Oxford Univ. Press). 

Pluck NETT, T. F. T., Legislation of Edward I (Oxford Univ. Press). 

Pollock, F., First Book of Jurisprudence (Macmillan & Co., Ltd.). 

Popper, K., “Philosophy of Science: A Personal Report” (from British 
Philosophy in Mid-Century (1957), ed. Mace) (George Allen & Unwin, 
Ltd.). 

Popper, K., Poverty of Historicism (Roulledge & Kegan Paul, Ltd.). 

Pound, R., Contemporary Juristic Theory (Claremont College). 

Pound, R., Outlines of Lectures on Jurisprudence (Harvard Univ. Press, 
copyright 1943, by the President and Fellows of Harvard College). 

Pound, R., Philosophy of Law (Yale Univ. Press). 

Pound, R., Social Control through Imw (Yale Univ. Press). 

Rees, W. J., “ Theory of Sovereignty Re-stated ” (from Mind (1950)). 

Restatement of the Law of Tort (American Law Institute). 

Ross, A., On Law and Justice (Stevens & Sons, Ltd.). 

Rousseau, Social Contract, trans. G. D. H. Cole (J. M. Dent & Sons, Ltd.). 

Russell, B., “ Dewey’s New Logic,'' in The Philosophy of John Dewey, 
The Library of Living Philosophers (ed. P. A. Schilpp) (Tudor Publish¬ 
ing Company, New York). 

Ryle, G., “ Theory of Meaning ” (from British Philosophy in Mid-Century 
(1957), ed. Mace) (George Allen & Unwin, Ltd.). 

Schulz, F., Roman Legal Science (Oxford Univ. Press). 

ScHWARiz, B. (ed.). The Code Napoleon (New York Univ. Press). 

WiLi lAMS, G. L., “Controversy concerning the word ‘Law’” (1945) 22 
B.Y.I.L. (Oxford Univ. Press). 

Williams, G. L., “Language and the Law” (1945) 61 L.Q.R. 71, 179, 
293, 384 (Stevens & Sons, Ltd.). 

Wisdom, J,, “ Gods ” (from 1944 Proc.A.S.) (Aristotelian Society). 

Wisdom, J., Philosophy and Psycho-Analysis (Basil Blackwell). 

WOLLHEIM, R., “Nature of Law” (from Political Studies (1954), Vol. 2) 
(Oxford Univ. Press). 

Extracts from divers cases reported in the Law Reports, Inc. Council of 
Law Reporting for England and Wales; Times Law Reports, Times Publishing 
Co., Ltd.; South African Law Reports, Juta & Co., Ltd.; and Commonwealth 
Law Reports, Law Book Co. of Australasia Pty., Ltd. 



CASES 

Figures in heavier type refer to pages on which an extract from 
a case is to hi* found. 


Adams' case . 206 

Adamson v. California . 100-103 

Aero Spark Plug v. B. G. Corp. 217 

Affrdteurs R6unis v. Walford. 341 

Allgeyer v. Louisiana . 234 

Angu V. Atta . 341 

Armstrong v. Strain . 406 

Assam Railways v. C. I. R. .. 453, 461- 

463 

Ash V. Abdy . 461 

Atkinson v. Bettison . 395 

Att.-Gcn. V. Brighton & Hove Co¬ 
operative Supply Assn. 437 

- V. Day . 459 

- V. Prince Augustus . 401 

- V. West Riding of Yorkshire 

County Council . 462 

Att.-Gen. for Alberta v. Att.-Gen. 

for Canada . 455 

Att.-Gen. of Australia v. Adelaide 

Steamship Co. 11 

Att.-Gcn. of N.S.W. r. Trclhowan 

169, 170-172 

Australian Agric. Co. v. Federated 
Engine-Drivers' Assocn. 392 


Baker v. Sims . 402 

- V. Turner . 423 

Baylis v. Bishop of London_10, 469 

- V. Blackwell . 401 

Bechuanaland Exploration Co. v. 

London Trading Bank . 341 

Becke v. Smith . 460 

Behrens v. Bertram Mills Circus, 

Ltd. 394 

Best V. Samuel Fox, Ltd . 191 

Birtwhistle v. Tweedale. 388 

Blundell v. Catterall. 340 

Board of Trade v. Owen. 59 

Bole V. Horton . 387 

Bonham's case . 57 

Boughton V. Knight. 435 

Bourhill v. Young . 193 

Boyse v. Rossborough .435 

Brandao v. Barnett. 383 


British Coal Corporation v. R, .. 172 , 

455, 463 

British Launderers' Association v. 
Central Middlesex Assessment 

Committee .426 

Brown v. Mississipi . 98 

Brownsea Haven Properties v. Poole 
Corporation . 388. 401 


Bryant v. Foot. 340 

Byrne v. Kinematograph Renters, 

Ltd. 406 

Cackett V. Cackett . 424 

Candler v. Crane, Christmas & Co. 

397, 398 

Carroll, Re . 59 

Chabot V. Lamorandicre . 59 

Chandris i . Moller . 401, 402 

Cheater v. Cater . 394 

Child and Bayly’s case . 436 

Chung Chi Cheung v. King . 305 

Colgate V. Bachcler . 437 

Collins V. Minister of Interior- 168 

Comptoir d'Achat v. Belgian Grain 

Co. 341 

Converse, Re . 235 

Craddock v. Hampshire C. C.395 

Crowley v. Christensen . 235 

Crown Milling Co. v. The King ... 10 

Culley V. Harrison . 401 

Cunliffe v. Goodman . 402 

Dashwood V. Magniac . 437 

Davis V. Taff Vale Ry. Co.461 

Dean v. Wiesengrund . 401, 460 

Diamond Alkali Export Corporation 

V. FI. Bourgeois . 341 

Dickson v. Flack . 463 

Diplock, Re . 406 

Dollfuss V. Bank of England. 423 

Donoghue r. Stevenson .. 391, 395, 397, 

437, 471 

Duke of Norfolk’s case .436 

Dulieu V. White . 424 

Dun V. Dun . 388 

Earl of Coventry v. Wills . 340 

Eastman Photographic Materials Co. 

V. Comptroller-General of Patents, 

Designs, and Trade Marks.462 

Edelstcin r. Schuler . 341 

Ellen Street Estates v. Minister of 

Health . 165 

Ellerman Lines v. Murray . 455 

Escoigne Properties v. 1. R. C. .. 404. 

463 

Estate and Trust Agencies v. Singa¬ 
pore Improvement Trust .454 

Eyston v. Studd. 452 


XXI 




































































XXII 


Cases 


Fairman V. Perpetual Investment 


Building Society . 425, 426, 427 

Federal Power Commission v. Natural 

Gas Pipeline Co. 103 

Fibrosa Spolka Akcyna v. Fairbairn 469 

Fikes V. Alabama . 105 

Fisher v, Taylor’s Stores. 395 

Forgo’s case . 408 

Franklin v. Minister of Town and 
Country Planning . 455 

Gideon Nkambule v. R.424 

Goodwin v. Robarts . 341, 382-384 

Gorham case . 462 

Gregg V. Fraser . 437 

Grey v. Pearson .460 

G. W. Ry. V. S.S. Mostyn .... 394, 420 


Hadi.ey V. Baxendalc . 436 

Hambrook r. Stokes Bros.419 

Kancock v. Lablache . 401 

Hannah v. Peel . 439 

Mardie v. Chilton . 424 

Harris v. Ddnges . 162-165 

Haseldinc v. C. A. Haw & Son, r.d. 426 

Heaven v. Pender . 419 

Hebbert v. Purchas . 461 

Heydon’s case .. 402, 451-452, 453, 454, 

463 

Hilder v. Dexter . 461 

Hill V. Hill, Ltd . 388 

Hobbs V. L. & S. W. Ry.436 

Holden v. Hardy . 236 

Holt V. Markham . 59, 469 

Honeywill & Stein r, Larkin Bros. 436 

House Property Co., l.td., Re _424 

Howard v. Walker . 450 

Hudson County Water Co. v. Mc¬ 
Carter . 105 


Indermaur V , Dames . 472 


Island Tug, Ltd. r, S.S. Makedonia 388 


Jackman v. Rosenbaum Co. 103 

Jacobs V. L. C. C. 425, 426-427 

Jacobson v. Massachusetts . 235 

Jamieson v. Jamieson . 39 

Johnson v. Clarke . 384-385 

-V. Minister of Health. 455 


Lochner v. New York .. 11,206,234-236 
London Graving Dock v. Horton .. 426, 


472 

London Street Tramways Co. v. 

L. C. C.414-415, 423 

Lynn v. Bambcr. 421, 424 

McCawley V. R. 168-169, 170 

M’Naghten’s case . 405 

Magor and St. Mellons R, D. C. v. 

Newport Corpn. 452-453 

Makein, Re . 399 

Malinski v. New York. 103 

Marbury v. Madison . 102 

Marlborough (Duke), Re; Davis v. 

Whitehead . 468 

Matthews, Re . 341 

Mayor of Southport v. Morriss-437 

Mercantile Bank of India v. Central 

Bank of India. 424 

Mercer v. Dcnne . 340 

Millar i». Taylor . 402 

Miller’s Agreement, Re . 406 

Mills V, Colchester Corporation ... 340 

Minister of Health v. Yaffe .455 

Minister of the Interior v. Harris 

166-168 

Minns v. Moore .402 

Mirehouse v. Rennell .423 

Mogul S.S. Co. V. McGregor, Gow 

& Co. 11 

Monk V. Warbey . 455 

Montreal Tramways v. Lcvcille .... 432 

Morelle, Ltd. v, Wakeling . 416 

Mostyn (The) . 417 

Mugler V. Kansas . 235 


National Bank op Greece v. Mct- 


liss . 59, 406 

National Sailors' and Firemen’s 

Union v. Reed . 420 

Ndlwana v, Hofmeyer. 164, 165 

Nichols V. Marsland. 421 

Nokes V. Doncaster Amalgamated 

Collieries . 455 

Northern Securities Co. v. United 

Stales . 236 

North Western Salt Co. v. Electro¬ 
lytic Alkali Co. 11 


Kaslefsky V. Kaslefsky . 39 

Kemmier, Re . 235 

Kingston Wharves v. Reynolds_401 

La VERY V. Pursell . 436 

Lawrence v. Hitch . 340 

L. C. C. V. Central Land Board .. 463 

L. G. B. V. Arlidgc. 59. 61, 469 

Lister v. Romford Ice Co.399 


Otis v. Parker . 236 

Palko V. Connecticut .. 98 - 99 , 100, 103 
Palsgraf v. Long Island Railroad Co. 193 

People V. Vandewater .417 

Pillai V. Mudanayajke . 168 

Poland V. Parr . 436 

Police Authority for Huddersfield v. 

Watson . 388 

Polpen V. Commercial Union. 398 








































































Cases xxiii 


Printing, etc., Registering Co. v. 


Sampson .434 


R. V. Denyer . 424 

-V. Electricity Commissioners .. 454 

-V. Hertford College . 461 

-V. Northumberland Compensa¬ 
tion Tribunal .416, 424 

-V. Taylor .424 

- V. West Riding of Yorkshire 

County Council .462 

Read v. Lyons . 450, 451 

Rees V. Hughes . 402 

River Wear Conunissioners v. Adam¬ 
son . 417 

Roberts v. Hopwood. 454, 455 

Robinson v. Fenner . 469 

Rochin v. California . 103-105 

Rylands v. Fletcher .. 395. 418, 421, 448 

San Onofre (The) . 436 

Saumur v. Quebec . 205 

Seaford Court Estates, Ltd. v. Asher 

452. 453 

Sethia v. Partabmull . 342 

Simpson v. Wells . 340 

Slater v. May. 387 

Smith V. Allwright . 390 

- V. Baker .441 


Snyder y. Massachusetts . 98, 103 

Sound’s case . 408 

Southern Pacific Co. v. Jeason_395 

Staton V. National Coal Board_399 

Summers v. Salford Corporation .. 455 
Sutro and Heilbut, Re . 341 

Telescriptor, Ltd., Re . 406 

Towerfield v. Workington Harbour 

Board . 463 

Twining y. New Jersey ., 98, 99, 101, 102 

ViTKOviCE y. Komcr . 425 

Wagg V. Law Society .402 

Walker, Re, decision of . 455 

Watkinson v. Hollington . 438 

Westminster Bank v. 1. R. C.388 

White y. Bluett . 436 

Wilson Holgate v. Belgian Grain Co. 341 

Winterbottom y. Wright .437 

Woodcock w Hobbs . 406 

Woods Manufacturing Co. v. Ring 39t) 


Young y. Bristol Aeroplane Co. .. 415 - 

416 , 424 


































1 


NATURE OF JURISPRUDENCE 


What is Jurisprudence? 

To ask this question is to be reminded of the old adage, quoi homines, 
tot sententiae.^ For not only does every jurist have his own notion 
of the subject-matter and proper limits of jurisprudence, but also his 
outlook and approach will inevitably be coloured by his fundamental 
assumptions and allegiances, by what in other words is commonly 
referred to nowadays as his “ ideology.” ^ No doubt such ideological 
factors are frequently implicit rather than openly avowed, and were 
therefore described by Holmes as “ inarticulate major premises.” ® 
Nonetheless they are to be discerned in juristic theories both past and 
present. At the present day little difficulty may be felt in detecting 
ideological factors, as we have grown familiar with fundamental 
cleavages between the basic outlook of the Soviet bloc and the West, 
as well as between other countries or groups of countries. But equally, 
“ traditional theories in jurisprudence reflect the old ideologies,” * as 
we may readily see in such theories as those of natural law,^ or of 
Bentham’s utilitarianism.* Nor is law unique in this tendency to 
reflect the ideologies of its place and time, for similar characteristics 
will be encountered in many other fields, such as history, ethics, or 
psychology, and, indeed, probably in all those studies now designated 
as the social sciences. However, the close relation of law to politics 
in any state organisation inevitably brings into prominence the 
ideological background to any form of basic legal theorising.^ In 
view of the impossibility of excluding subjective factors of this kind 
it would be idle to aspire to a formula which would establish, once 
and for all, objectively, the exact province and scope of such a study 
as jurisprudence.* Nevertheless, there remain certain general charac¬ 
teristics of such a study which can hardly be left out of view if a 

1 Terence, Phormio, II, 4, 14. 

2 C/. Friedmann, past, 9. 

5 Collected Legal Papers, 203, 209. 

* Northrop, in Journal of Legal Education (1949), p. 791. For an illustration from 
Roman law, see Schulz, Classical Roman Law, pp. 545-546. 

6 Post, 53. 

6 Post, 113. 

7 “The philosophic analysis and deHnitimi of law belong to the theoretic part of 
politics “: Pollock and Maitland, History of English Law, 1, p. xxiii. 

* The word “ jurisprudence “ is not generally used in other languages in the English 
sense. Thus in French it refers to something like our “ case-law,“ theorie ginerede 
du droit being used to cover our meaning of jurisprudence. 
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Nature of Jurisprudence 


comprehensive picture is to be formed. This chapter then will ocmfine 
itself to remarking upon certain of these characteristics. 

Jurisprudence and Science 

The noteworthy development of the natural sciences (both physical and 
biological) during the nineteenth century earned for them over¬ 
whelming prestige, and this produced marked effects upon other fields 
of study, which sought to share in this prestige by claiming also to 
be sciences, engaged in a similar pursuit of empirical knowledge 
by similar procedures to those accepted as the acknowledged 
methods of the physical sciences. Scientific method, as for instance 
expounded by Mill, was based on determinism and causal laws, and 
with the growth of Darwinism in the field of biology, the belief grew 
that similar causal laws could be shown to govern man in society 
as well as the physical world of science. Indeed, so powerful was 
this sentiment that it spread evoi to such improbable spheres as 
art and literature. Consider, for instance, impressionist art and 
naturalism in fiction. “Zola (for instance) tried to create a new 
type of fiction ruled by scientific laws, based on scientific investigation 
and written by scientific methods . . . ‘ Study men as simple elements 
and note the reactions,’ he said. Notebook in hand, he studied them 
as if they were specimens in a biological laboratory.” ® With this 
stimulus it is hardly surprising that every social study, whether 
long established, as in the case of history or ethics, or recently 
inaugurated, as with anthropology and sociology, clamoured to 
establish its scientific credentials. 

Now the natural sciences were long considered to proceed by the 
method of induction, that is, by the observation of empirical facts, 
the propounding of a hypothesis to explain those facts, and the sub¬ 
sequent verification or otherwise of that hypothesis by observing 
further facts. Such a process was believed to result in scientific laws 
of complete generality and uniformity, though admittedly Hume’s 
tormenting argument that there was no possibility of finding a logical 
justification for induction,’" continued to raise nagging doubts in the 
minds of philosophers, if not of scientists. In the course of this 
century, however, this rigidly mechanistic view of science has been 
greatly departed from. It is now generally recognised that induction 
does not lead to the inference of absolutely rigid causal laws governing 
all phenomena and whose truth is unassailable but, on the contrary, 
“ all that the modem physicist claims for a theory is that it fits the 
known facts and therefore cannot at present be refuted.”” The 

• M. Cowley, Literary Situation in America (1954) pp. 75-76. 

See A Treatise of Human Nature, Bk. I, sect, 6. 

B. Russell, Portraits from Memory, pp. 117-118. 
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cast-iron laws of nineteenth-century science are now looked upon 
rather as “statistical regularities” which we assume will apply (as 
with Newton’s law of gravity) until we find that they do not, and, 
indeed, there are good scientific reasons for believing that in any 
event there remains in the physical world as it is, an element of 
indeterminacy or “chance” such that it cannot be explained solely 
in terms of predictable deterministic laws.** Moreover, an influential 
modem view of induction treats it, not so much as a method of 
arriving at final laws by inference from observed facts, but rather 
as a procedure implying bold conjectures, which are capable of con¬ 
flicting with possible observations, and which may be accepted so 
long as they are not refuted by such observations.*® All scientific 
theories (or laws) are therefore tentative and provisional, and liable 
to possible refutation in the future. 

Apart altogether from the process of advancing our knowledge 
of causal relations, science is also engaged in the accumulation of 
new facts and in the classification and inter-relating of these facts 
together with those already known. 

How far then can it be said that other studies, besides the 
physical sciences, fit into this pattern? Now the mere fact that the 
so-called social sciences involve a more complex subject-matter than 
that of inanimate bodies does not necessarily entail that there can 
be no unity of method between them, since the complexity of 
phenomena is only a matter of degree, and even in physical experi¬ 
ment certain ideal ermditions are often postulated.’® Moreover, in 
some fields, such as psychology, there may be more scope for con¬ 
trolled experiments than in others. All the .same it seems incontestable 
that at the present day the social sciences can hardly be said to aim 
so high as to seek for hypotheses of complete uniformity and 
generality, comparable to those encountered in the physical sciences. 
Put at its highest, they can be said to content themselves with trying 
to detect certain patterns of r^ularity in human behaviour, whether 
individual or social, which may help in our understanding, treatment, 
and social control of human beings, but which may fall a long way 
short even of the “ statistical uniformities ” encountered in the purely 
physical sciences. In this sense, indeed, it may well be that such 
studies as psycho-therapy,*® or, indeed, medicine itself,’® are not 
sciwices in quite the way in which physics is a science, for while they 
may to some extent depend on the truths of physics and chemistry, 

A brief clarification of this point and its philosophic significance will be found in 

Passmore, A Hundred Years of Philosophy (1957), p. 332. 

See K. Popper, post, 17. 

1* K. Popper, Poverty of Historicism, pp. 139-140. 

13 C/. P. Alexander, in “ Proceedinjgs of Arist. Soc.,” Supp., vol. 29, pp. 27-42. 
i« See the discussion in Nowell-Smith, Ethics, at p. 64. 
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they are not themselves so much concerned with absolute uniformities, 
but rather with clinical techniques whose results may show some 
pattern of uniformity of effect. Again, all these studies are equally 
concerned in the accumulation of factual data in their respective 
fields and its appropriate classification. History, indeed, though 
sometimes now treated as a social science, is primarily interested in 
particular facts rather than in general causal laws, and though it may 
also concern itself with the causes of those facts, which themselves 
may involve general laws, these are for the most part trivial and of 
little interest to historians. Where, indeed, the historian does look 
for general laws of development, as for example with Hegel. Spengler 
or Toynbee, tliis process is likely to result in extravagant conjecture, 
incapable of verification or refutation, and bearing more resemblance 
to prophetic utterance than to scientific discovery. 

It will be apparent that, in the limited sense in which one may 
speak of the social sciences, it is possible or perhaps not unreason¬ 
able to designate jurisprudence as a science.'® For it may be said to 
concern itself with patterns of behaviour of man in society and to be 
engaged both in accumulating facts and clarifying them in this field, 
and with divscerning regularities of human behaviour or establishing 
ways of bringing about or controlling such regularities. In this way 
jurisprudence would be an empirical study, just as ethics, too, could 
be treated as such a study by basing it on an inquiry into observed 
facts, such as moral judgments found to be actually existing in human 
beings or human society.^® Such an approach will inevitably lead to 
some measure of co-ordination with other social sciences, such as 
anthropology and sociology, for relevant empirical data must be 
considered wherever it may be found. Moreover, this method, in juris¬ 
prudence at least, is likely to possess a powerful ideological background, 
since it will normally be animated by a reforming impulse, desirous of 
moulding the law in accordance with some pre-conceived pattern. 


Sec B. Russell, op, cit., pp. 177-180; K. Popper, Poverty of ffistoricism, p. 143. 
As Russel] points out with studied understatement, ** there is not so much 
recurrence in history as in astronomy,** 

Thus Dawson (Dynamics of World History, pp 17-27, 444-446) in arguing for 
history as a science of social development stresses that empirical techniques are 
secondary compared with the intuitive faculty, for it is creative insight which 
counts most. But science also uses creative insight; where it differs is in requir¬ 
ing the rigorous testing of the results of such insight. 

Note that Continental writers often speak of “ legal science ” not in referring 
to jurisprudence, but as emphasising technical or professional legal method 
(sometimes also called “ legal dogmatics **). See Kantorowicz, Definition of Law, 
p. 11; and cf. Schulz, Roman Legal Science, p. 1. As an illustration take the 
case where courts construe statutory crimes as being subject to mens rea, or to 
general defences. TWs may be said to result from “legal science,** though the 
actual outcome, as in the case of English decisions on mens rea, may be the 
very opposite of what may be regarded as “ scientific ” (see, for instance, Edwards, 
Mens Rea in Statutory Offences (1955) ). / 

ao Cf, Lamont, Principles of Moral Judgment (1946), pp. 12-19; sec post, 27. 
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“ Normative ” Character of Law 

The emphasis on the science of law or the study of factual patterns 
of behaviour is apt to lead to a neglect or even a denial of an aspect 
of law which is no less crucial. For human laws are not in them¬ 
selves statements of fact,®' but are rules or norms, which prescribe 
a course of conduct, and usually indicate what should happen (the 
sanction) if this norm is not complied with.^® The sanction, however, 
is not usually connected in an empirical sense with the rule or its 
breach, but is merely indicative of what the rule itself prescribes, as 
the consequence of non-compliance. This is therefore a particular 
form or use of language different from that part of language con¬ 
cerned with propositions of fact, but it is a no less legitimate usage 
than factual statements, and, is, indeed, related to a whole group 
of similar “ normative ” usages, such as commands, exhortations, 
and moral, ethical, or religious codes or rules of conduct. Hence 
normative rules must be carefully distinguished from physical laws, 
which state causal connections. The latter are subject to verifica¬ 
tion, that is, they can be true or false; but the notion of truth or 
falsity is inapplicable to normative rules. Such rules simply state 
what should or “ ought to ” hapi3cn. This is the distinction made by 
Kant between sein (being) and sollen (ought) which is so emphatically 
brought out by Kelsen,®’’ and which tends to be obscured or even 
rejected by the so-called Realists.®* Of course it must be borne in 
mind that the use of the word “ ought ” does not necessarily imply 
moral obligation, for in relation to a purely positive rule, such as 
a legal duty of care, the “ought” merely relates to the duty of 
compliance with the rule on pain of suffering the prescribed penalty.®^ 

“Ought” and “Is” 

The tendency to derive normative rules from physical or natural 
laws, or to analyse or define them in terms of physical qualities or 
phenomena, has long been a pervasive one. Thus many of the 
attempts to base positive law on an immutably established natural 
law governing the universe have involved an attempt to link normative 
rules directly with what are really conjectural hypotheses of a factual 
character (/.e., in the nature of physical laws). But long ago Hume 

21 Whether the norm itself is a correct statement within a particular legal system 
is another matter; this will depend not on factual verilication but on whatever 
tests are ulTordcd by that system. 

22 Austin endeavoured to stress this by his imperative theory of law as a command, 
but liis actual analysis was not free from objection; sec post, 115. 

Post, 296. 

21 Post, 209, 237. 

2* This is not to say that the legal “ ought ” may not, in some instances, correspond 
with the moral “ ought ”; c/. post, 37. 
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painted out the fallacy of trying, as he put it, to derive “ ought ” 
from “is,” and that a normative statement could not be inferred 

from a purely factual one.®® So, too, the efforts to define moral 

norms in terms of something else which can be ascertained or verified 
as a fact, such as pleasure or utility, involve a similar confusion which 
has been stigmatised in the well-known formula of G. E. Moore, as 
“ the naturalistic fallacy.” There is, in other words, an unbridge¬ 
able gap between “ought” and “is.” or norm and fact, but this 
docs not mean, as has sometimes been thought, that “ ought ” state¬ 
ments occupy a special world of existence of their own distinct 

from physical reality.®*^ Recently, the epoch-making work of the 

philosopher Wittgenstein on the uses of language as a solvent of many 
of the puzzles and paradoxes that have perplexed philosophers,®® has 
also helped to bring out more clearly the distinction between 
normative and factual usages of language. In this connection close 
consideration has been given by moral philosophers to the logical 
structure of the imperative and normative forms of language, and 
although finality of opinion is not by any means attained or perhaps 
attainable, much of this sort of analysis is illuminating not only in 
regard to ethics but also in relation to the nature and logic of legal 
rules.'*" Thus the notion that a statement that something ought 
(morally) to be done is not to give a factual description but to 
prescribe a course of conduct based on the implication that reasons 
exist for so acting, and also on the existence of standards and criteria 
of appraisal, by which those reasons may be judged. A rule of law. 
however, differs from this in that, though it does not state a fact 
but only prescribes a course of conduct, it does not necessarily imply 
that good reasons exist for compliance, but rather that it is derived 
from a valid authority.^* Such authority can, as both Hume and 
Kelsen have pointed out, only consist in another normative statement.*^® 


26 Post, 27. 

2 7 For a recent discussion, see Toulmin, Reason in Ethics (1949), Chap. 2. 

2« Cf. post, 296. Moore, himself, to some extent landed into this difficulty by 
arguing that ethical terms, such as “ good,** though indefinable, represented 
a “ quality ** which we experience directly by intuition, analogous to a physical 
quality like “ yellow.” This led him to describe such qualities as “ non-natural,*’ 
which seemed to postulate a “ non-natural ’* world of their own. For criticisms, 
see Nowcll-Smith, op. cii.y p. 33 et seq .; cf. Ewing, op. cit., p. 83 ei seq. 

2* Cf. post, 43. 

30 Recent discussions include Toulmin, Reason in Ethics (1949), Hare, Language of 
Morals (1952), and Nowcll-Smith, Ethics (1954). Many such writers pay par¬ 
ticular attention to the relation of the logic of legal language to that of moral 
language. For an application of this approach to particular problems, see H. L. A. 
Hart, ** Definition and Theory in Jurisprudence,” in (1954) 70 L.Q.R. 37. 

Cf. Nowell-Smith, op. cit.. Chap. 13. Many rules of law also, however, like moral 
rules, contain, so to speak, a built-in standard of appraisal, e.g., a legal duty of 
care implies that good reasons exist for taking such care, and that criteria exist 
for appraising these reasons. Such criteria, however, need not necessarily coincide 
with those of morals in a comparable case, 

32 Post, 27. 296. 
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Form (or Structure) and Content 

Those jurists who have stressed the form or logical structure of legal 
and other normative propositions have not unnaturally been disposed 
to adopt a “ conceptual ” kind of jurisprudence, laying emphasis on 
the fundamental jorm of legal concepts without regard to their con¬ 
tent. This was no doubt in the mind of Austin when he sought to 
lay down a universal definition of law. and to adumbrate the 
distinction between what he called g^eral and particular jurisprudence. 
Austin, indeed, fell a good deal short of applying this notion with 
logical rigidity, since he sought to derive his ultimate source of law, 
viz., sovereignty, from a basis of fact,‘‘^ but his idea of general 
jurisprudence as concerned with the principles common to various 
systems of law, and which those systems inevitably involve, appears 
to recognise a structural identity which does not arise merely de facto, 
but is logically inherent. This distinction is, however, applied a 
good deal more deliberately and consistently in the writings of 
Hans Kelsen.®* 


Philosophy of Law? 

The choice between a philosophy or a science of law is no doubt 
to a large extent a matter of terminology. Philosophy was once the 
fashionable word, when physics was known as “ natural philosophy.” 
But since that day science has become all the rage, and, as we have 
seen, many studies beyond the physical sciences have sought shelter 
under the comforting umbrella of science. Science, however, is 
concerned with empirically observable facts and events, whereas 
philosophy is concerned with certain ultimate questions of structure. 
Bertrand Russell once put it rather neatly by saying that science is 
what we know, philosophy what we don’t know.®** Nowadays the 
emphasis in Anglo-Saxon countries** is rather on the structure of 
language and logic than on a search for some ultimate metaphysical 
reality beyond the realm of empirical fact. But be that as it may, 
philosophers in one form or another are still seekers after, or at least 
analysers of, what Whitehead calls “ unifying concepts,” and in this 
sense we may perhaps regard those jurists who study law in its 
normative aspects, and who seek to identify and analyse the con¬ 
ceptual structure of all legal systems, as legal philosophers rather 
than legal scientists. The latter, indeed, so far as they concern 

Post, 118. 

Post, 2%. 

Cf. Ryle, in British Philosophy in Mid-Century, ed. Mace (1957), pp. 257-258. 
35a B. Russell, My Philosophical Development, p. 276. 

3® Unlike Continental countries: see Passmore, 100 Years of Philosophy (1957), 
pp. 459-460. 

3^ See A. N. Whitehead, The Concept of Nature (1920). 
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themselves with general jurisprudence, might be expected to identify 
and compare what may be the common elements of different legal 
systems as a matter of fact, rather than of logical necessity.®* Austin, 
though he does speak of the science of jurisprudence, also uses the 
description “philosophy of positive law”®’; Kelsen on the other 
hand, despite the philosophical character of his approach, insists that 
his theory is a pure science of law. Yet all he apparently desires to 
emphasi.se by this nomenclature is the elimination (as with Austin 
before him) of all extraneous matter from the study of positive law, 
such as natural law or etliics. Kelsen also insists that he has purged 
his science of all ideological elements whatsoever,^® but he hardly 
seems to have been any more successful than other jurists in 
achieving a total catharsis of this nature. 

Need for a Synthesis 

Although, therefore, both the law as a system of norms, and as a 
form of social control based on certain patterns of human behaviour, 
are equally legitimate fields of .study and inquiry, it is suggested that 
it is an unduly narrowing attitude to limit jurisprudence rigidly to one 
approach derived from one or other of these viewpoints alone. Each 
represents an equally vital aspect of the legal process, and any 
attempt rigidly to exclude one in favour of the other must 
inevitably result in an incomplete picture of the subject-matter of 
jurisprudence. Nor does there appear to be any sufficient warrant 
for treating these two approaches as quite distinct fields of study, 
after the manner of Kelsen. To give an illustration, an adequate 
presentation of the judicial process requires an examination not only 
of the logical working of a system of norms but also a study of the 
actual factors involved in the application and development of legal 
rules by judges, and to consider one without the other is to provide 
a very imperfect and distorted view, whether the bias is normative, 
as for instance with Kelsen, or factual, as with the so-called Realists. 
This is not to say that jurists may not be entirely justified in eon- 
fining their particular study to some special aspect of the whole field 
ai jurisprudence. In this way, a writer such as Salmond may 

•'** Cf. the distinction between political science as a general empirical study of 
institutions involving the comparison of a great many systems, and political 
philosophy, which is reflective rather than comparative, and concerned not so 
much with a large number of states, but to think a great deal about a particular 
kind of state or with what a state ought to be: see Lindsay, Modern Democratic 
State, p. 347, post, 30. So, too, cf. Lamont*s view of ethics {post, 27) with 
Ewing’s notion of philosophical ethics, proceeding largely by analysis of concepts 
and propositions (see A. C. Ewing in British Philosophy in Mid-Century (ed. 
Mace), pp. 66-67). 

See post, 14. 

40 Post, 306. 
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desire to confine himself to what Austin called particular juris¬ 
prudence, namely. “ those more fundamental conceptions and prin¬ 
ciples which serve as the basis of the concrete details ” of a particular 
system, such as English law/^ Indeed, even if a preference is felt 
for a more generalised form of jurisprudence, it must be borne in 
mind that the search for universal elements, whether in the realm 
of concepts or in that of actual patterns of social behaviour, may well 
prove somewhat unrewarding.^^ Moreover, jurisprudence, like other 
social studies, may well be just as interested in diversity as in 
uniformity. 

Buckland tells us, perhaps not altogether justly,^'* that for Austin, 
jurisprudence was the analysis of legal concepts. “That is what 
jurisprudence meant for the student in the days of my youth. In fact 
it meant Austin. He was a religion: today he seems to be regarded 
rather as a disease.” ^ * If this is an exaggeration it remains true that 
the whole attitude towards jurisprudence has undergone a sweeping 
change in the last half-century, and that there has been a growing 
tendency to stress the sociological factors and forces which underlie 
legal systems and condition their development, and a consec]uent 
neglect if not a total rejection of the conceptual aspects of legal 
method. 


W. FRIEDMANN 


Legal Theory 
(3rd ed., 1953) 

Legal ideology 

It is still a common practice among lawyers to look upon legal ideology 

as a useless speculation of theorists, irrelevant to the administration of 

-*1 Salmond, Jurisprudence^ 11 ed., pp. 2-3. Salmond, however, unlike Austin, 
regarded this as general jurisprudence, which was not the study of legal systems 
in general, but of the fundamental elements in a particular system. Jerome Hall 
{Studies in Jurisprudence and Criminal Theory (1958), pp, 7-24) distinguishes 
legal theory from jurisprudence on the basis of the level of generality. He points 
out that it is not the extent of the system or systems discussed but the generality 
of the concepts which determines the nature of the subject. Any legal theory 
concerns the general principles involved in branches of positive law, mens 
rea, mistake, etc., while jurisprudence describes the more universal concepts 
inherent in legal theory, e.g„ causation. “It includes the search for ultimate 
conceptions in terms of which all legal knowledge can be significantly expressed “ 
(p. 24). 

^2 C/. H. Cairns, post, 21. 

^3 C/. post, 121. 

Reflections on Jurisprudence, p. 2. 
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law. Many are the contemptuous utterances of practical lawyers on legal 
theory as “ metaphysical ” speculation, but none perhaps is more sweeping 
than the dictum of Lord Sumner (then Hamilton L.J.) in Baylis v. Bishop 
of London : 

Whatever may have been the case a hundred and forty-six years 
ago, we are not now free in the twentieth century to administer that 
vague jurisprudence which is sometimes attractively styled justice as 
between man and man. 

The vague jurisprudence which Lord Sumner had in mind was Lord 
Mansfield’s conception of equity and natural justice as foundations of a 
principle of unjust enrichment. Lord Sumner’s own attitude was, how¬ 
ever, itself the profession of a particular juristic faith, and it shared the 
fate of all legal and political theory, namely, to be followed by a reaction 
and an opposite legal theory. At present, only a few decades later, the 
“ vague jurisprudence ” which Lord Sumner condemned finds increasing 
recognition by English courts, which have gone a considerable way 
towards acceptance of a principle of unjust enrichment, based on general 
equitable principles.^* Lord Sumner’s dictum is characteristic of the 
positivist and analytical mentality which dominated his generation of 
lawyers, not only in England, but in all countries. Secure under the 
power of the state, which maintained in principle separation of powers 
and allowed an independent legal profejssion to develop, legal positivists 
could delude themselves that they were not concerned with legal ideology. 
In reality these lawyers were legal philosophers, like everyone who has 
to solve legal problems, but their philosophy was often inarticulate. They 
were on the whole unconscious of the non-legal values and ideals 
involved.*^ On the whole those lawyers who are unconscious of their 
legal ideology are apt to do more harm than their more conscious 
colleagues. For their self-delusion makes it psychologically easier for 
them to mould the law in accordance with their beliefs and prejudices 
without feeling the weight of responsibility that burdens lawyers with 
greater consciousness of the issues at stake. 

The contrast may be illustrated by two judicial pronouncements. 
Lord Finlay observed in the case of Crown Milling Co, v. The King **: 

“ It is not for any tribunal to adjudicate between conflicting theories of 
political economy.” 

[1913] 1 Ch. 127. 

Cf. Lord Wright, 6 Camb.L.J. p. 305 et seq,; Winfield, Province of the Law 
of Tort : Friedmann, 16 Can.Bar Rev. 243, 365. With some reservations, Holds- 
worlh, 55 L.Q.R. 37. 

Those non-lcgal values belong to religion, ethics, politics, economics, psychology, 
etc. In a wider sense one can call them political in so far as they are all con¬ 
cerned with the principles governing the life of the political community. The 
notion political has itself shifted with underlying social conditions. The former 
division between political and economic life, for example, which has shaped many 
of the rules of international law, has been completely altered by the growing 
inclusion of economic matters in the activity of government. What was unpolitical 
fifty years ago is eminently political today. For this reason, I prefer to use the 
term ** political in the comprehensive sense. 

119271 A.C. at p. 394. 
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Armed with this pronouncement the learned Lord proceeded to give a 
judgment regarding the validity of a New Zealand marketing statute 
which obviously upheld principles of liberal economy against state super¬ 
vision.*® Practically all English decisions which are concerned with 
matters of economic competition, in conspiracy or in restraint of 
trade, display a similar outlook. Economic doctrines of far-reaching 
consequence, such as principles according to which price or market 
control or monopoly of production may be upheld, have been developed 
in a rather haphazard manner, without much consciousness of the 
economic and social problems at stake and with little, if any, scientific 
inquiry into such economic problems as that of a fair and reasonable 
price.*® 

This contrasts strongly with the following judicial pronouncement by 
Holmes J,** : 

This case is decided upon an economic theory which a large part 
of the country does not entertain. If it were a question whether I 
agreed with that theory, I should desire to study it further and long 
before making up my mind. But I do not conceive that to be my 
duty, because I strongly believe that my agreement or disagreement 
has nothing to do with the right of a majority to embody their 
opinion in law. It is settled by various decisions of this court that 
State Constitution and State laws may regulate life in many ways 
which we as legislators might think as injudicious or, if you like, as 
tyrannical as this, and which equally with this interfere with the 
liberty to contract. Sunday laws and usury laws are ancient 
examples. A more modern one is the prohibition of lotteries. Tlie 
liberty of the citizen to do as he likes so long as he does not interfere 
with the liberty of others to do the same, which has been a shibboleth 
for some well-known writers, is interfered with by school laws, by the 
Post Office, by every State or municipal institution which takes his 
money for purposes thought desirable whether he likes it or not. 
The Fourteenth Amendment does not enact Mr, Herbert Spencer’s 
Social Statics. . . . Some of these laws embody convictions or pre¬ 
judices which judges are likely to share. Some may not. But a 
constitution is not intended to embody a particular economic theory, 
whether of paternalism and the organic relation of the citizen to the 
State or of laisser-faire. It is made for people of fundamentally 
differing views, and the accident of our finding certain opinions 
natural and familiar or novel and even shocking ought not to con¬ 
clude our judgment upon the question whether statutes embodying 
them conflict with the Constitution of the United States. 

The former of these judicial utterances expresses the opinion that the 
lawyer can solve legal issues which involve economic and social problems 
by a process of purely legal reasoning. The latter utterance reveals a 

For a similar judicial attitude, c/. the Sait Case [1914] A.C. 461. 

«« For prominent examples of this attitude, c/. the Mogul Case [1892] A.C. 25; the 
Adelaide Steamship Case [1913] A.C. 781; the Salt Case [1914] A.C, 461 
(1905) 198 U.S. 75-76. [C/. posu 235.] 
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deep appreciation of the interdependence between judicial and social and 
economic ideology. Holmes J. himself chooses a solution characteristic 
of a judge in a non-totalitarian country, who is aware of his social 
responsibility, conscious of the political problem before him in the form 
of a legal dispute, but convinced of his duty of impartiality in the 
balancing of social forces and equally convinced of the duty of the judge 
to leave the shaping of the political principles of society essentially to the 
proper legislative authority. 

A more precise analysis is, however, necessary and possible of the 
ways in which the practical lawyer may come into contact with legal 
theory. 

In the first place the “ practical lawyer ” comprises everyone con¬ 
cerned witli the administration of law. Although the judge figures 
prominently, the legal adviser, whether in industry or before the court, 
and the administrator are practical lawyers in this sense. If it was ever 
possible to maintain a clear-cut distinction between law and administra¬ 
tion, such distinction has become more and more relative as the modern 
delegation of law-making as well as of judicial or quasi-judicial powers to 
administrative organs mingles legislative administration and judicial func- 
tions.®^ 

Analytical positivism alone asserted in the work of Austin, Salmond, 
Gray, Bergbohm and others that a clear distinction between the is and the 
oughr created a correspondingly great division between legislator and 
lawyer. This theory, acceptable if it is understood as supplying a working 
basis for the bulk of legal routine work, is illusory and dangerous if 
understood as a complete legal philosophy for the practical lawyer. Such 
an illusion, entertained by most, if not by all, representatives of this 
movement, has been exposed from very different quarters. On the one 
hand, the Stufentheorie of the Vienna school has shown by an analysis 
of the formal relation of legal norms that the difference between creation 
and application of the law is as relative as that between judge and 
administrator. Modem phenomenological theories of law (Husserl, 
Ricasens, Siches, Cossio) have reached similar conclusions by applying the 
thought of Scheler and Hartmann on the immanence of values to the 
unfolding of values inherent in legal structures through the judicial 
process. From a very different angle, the sociological theories of Geny, 

*2 The relativity of the distinction between law and administration has come to be 
more widely recognised with the growth of administrative law, on the one hand, 
and the increase of state activity, on the other. Where, as in Soviet Russia, the 
state becomes the principal agent of economic activity, relations between various 
state departments, or between the state and its citizens, assume a correspondingly 
large importance. Pashukanis {The General Theory of Law and Marxism) con¬ 
cluded that “ law ” was confined to relations between citizens as equals, arising 
from commodity exchange, and that in a socialised system administrative dis¬ 
cretion would completely displace law. In Fascist states, the concentration of 
law-making, executive and supreme judicial power in a dictatorial and uncontrolled 
government has, in a different way, completely blurred the border-lines between 
law and administration. From a rather opposite standpoint Kelsen has emphasised 
the theoretical relativity of the distinction (c/. 51 L.Q.R. 521) as denoting mainly 
the difference in the amount of discretion used in the administration of the legal 
order. |C/. post, 282, 320.] 
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Pound, Duguit, Kantorowicz, Heck and others have shown the extent to 
which social issues and ideals enter of necessity into the administration 
of the law. The American realist movement which originally chiefly 
revolted against both analytical positivism and metaphysical ideals has 
come more recently to an ever-increasing recognition of the importance 
of the ideal element in the administration of law/'^^ while it has always 
insisted that the administration of the law is in fact concerned with issues 
other than pure legal logic. As for totalitarian theories of justice, they 
naturally give political and social ideals a paramount place in the 
administration of justice. 


/. AUSTIN 

Lectures on Jurisprudence 
(ed. Campbell, 1885) 

Proper subject of jurisprudence 

The appropriate subject of Jurisprudence, in any of its different depart¬ 
ments, is positive law: Meaning by positive law (or law emphatically so 
called), law established or ‘positum,’ in an independent political com¬ 
munity, by the express or tacit authority of its sovereign or supreme 
government. 

Considered as a whole, and as implicated or connected with one 
another, the positive laws and rules of a particular or specified com¬ 
munity, are a system or body of law. And as limited to any one of such 
systems, or to any of its component parts, jurisprudence is particular or 
national. 

Though every system of law has its specific and characteristic differ¬ 
ences, there are principles, notions, and distinctions common to various 
systems, and forming analogies or likenesses by which such systems are 
allied. 

Many of these common principles are common to all systems ;—to the 
scanty and crude systems of rude societies, and the ampler and maturer 
systems of refined communities. But the ampler and maturer systems of 
refined communities are allied by the numerous analogies which obtain 
between all systems, and also by numerous analogies which obtain 
exclusively between themselves. Accordingly, the various principles 
common to maturer systems (or the various analogies obtaining between 
them), are the subject of an extensive science: which science (as contra¬ 
distinguished to national or particular jurisprudence on one side, and, on 

^3 C/. particularly, Llewellyn, 40 C 0 I.L.R. 587, and Radin, Preface to Law as Logic 
and Experience (1940). 
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another, to the science of legislation) has been named General (or 
comparative) Jurisprudence, or the philosophy (or general principles) of 
positive law. 

As principles abstracted from positive systems are the subject of 
genera] jurisprudence, so is the exposition of such principles its exclusive 
or appropriate object. With the goodness or badness of laws, as tried by 
the test of utility (or by any of the various tests which divide the opinions 
of mankind), it has no immediate concern. If, in regard to some of the 
principles which form its appropriate subject, it adverts to considerations 
of utility, it adverts to such considerations for the purpose of explaining 
such principles, and not for the purpose of determining their worth. And 
this distinguishes the science in question from the science of legislation: 
which affects to determine the test or standard (together with the principles 
subordinate or consonant to such test) by which positive law ought to be 
made, or to which positive law ought to be adjusted. 

Tf the possibility of such a science appear doubtful, it arises from this; 
that in each particular system, the principles and distinctions which it has 
in common with others, are complicated with its individual peculiarities, 
and are expressed in a technical language peculiar to itself. 

It is not meant to be affirmed that these principles and distinctions are 
conceived with equal exactness and adequacy in every particular system. 
In this respect different systems differ. But, in all, they are to be found 
more or less nearly conceived; from the rude conceptions of barbarians, 
to the exact conceptions of the Roman lawyers or of enlightened modern 
jurists.''^ 

I mean, then, by General Jurisprudence, the science concerned with 
the exposition of the principles, notions, and distinctions which are 
common to systems of law: understanding by systems of law, the ampler 
and maturer systems which, by reason of their amplitude and maturity, 
arc pre-eminently pregnant with instruction. 

Of the principles, notions, and distinctions which are the subjects of 

Universal Jurisprudence is the science of the Jus Gentium of the Roman 
Lawyers, as expounded by Gaius. 

Mr. Bcntham is of opinion that it must be confined within very narrow bounds. 
That is true, if by expository Universal Jurisprudence he intended. Jurisprudence 
expository of that which obtains universally as Law. 

For (1“) Assuming that the systems of all nations, wholly or in part, exactly 
resembled each other (i.e., that all or many of the provisions to be found in those 
several systems were exactly alike), still we could not speak of them with pro¬ 
priety as forming a Universal Law; the sanction being applied by the government 
of each community, and not by a superior common to all mankind. And this 
(as we shall see hereafter) ranks international law with morals rather than with law. 

(2") As is observed by Mr. Bcntham, the provisions of different systems are 
never precisely alike; the only parts in which they agree exactly, being those 
leading expressions which denote the necessary parts of every system of law. 
£.g.. The Rights of husbands, wives, etc.; the law relating to easements here and 
servitudes in France, resemble or are analogous; but are still not precisely alike 
cither in matter or form, and therefore cannot be described by the same form of 
words. 

5* [Note that Austin expressly excludes from his conception of law and juris¬ 
prudence immature systems, such as primitive customary and feudal law. C/. 
post, 34.] 
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general jurisprudence, some may be esteemed necessary. For we cannot 
imagine coherently a system of law (or a system of law as evolved in a 
refined community), without conceiving them as constituent parts of it. 

Of these necessary principles, notions, and distinctions, 1 will suggest 
briefly a few examples. 

1 The notions of Duty, Right, Liberty, Injury, Punishment, Redress; 
with their various relations to one another, and to Law, Sovereignly, and 
Independent Political Society: 

2®. The distinction between written or promulged, and unwritten or 
unpromulged law, in the juridical or improper senses attributed to the 
opposed expressions; in other words, between law proceeding immediately 
from a sovereign or supreme maker, and law proceeding immediately 
from a subject or subordinate maker (with the authority of a sovereign or 
supreme): 

3®. The distinction of Rights, into rights availing against the world at 
large (as, for example, property or dominion), and rights availing exclu¬ 
sively against persons specifically determined (as, for example, rights from 
contracts): 

4“. The distinction of rights availing against the world at large, into 
property or dominion, and the variously restricted rights which are carved 
out of property or dominion: 

5". The distinction of Obligations (or of duties corresponding to rights 
against persons specifically determined) into obligations which arise from 
contracts, obligations which arise from injuries, and obligations which 
arise from incidents that are neither contracts nor injuries, but W'hich are 
styled analogically obligations ‘ quasi ex contractu *: 

6". The distinction of Injuries or Delicts, into civil injuries (or private 
delicts) and crimes (or public delicts) ; with the distinction of civil injuries 
(or private delicts) into torts, or delicts (in the strict acceptation of the 
term), and breaches of obligations from contracts, or of obligations ‘ quasi 
ex contractu.’ 

It will, I believe, be found, on a little examination and reflection, that 
every system of law (or every system of law evolved in a refined com¬ 
munity) implies the notions and distinctions which I now have cited as 
examples; together with a multitude of conclusions imported by those 
notions and distinctions, and drawn from them, by the builders of the 
system, through inferences nearly inevitable. 

Of the principles, notions, and distinctions which are the subjects of 
General Jurisprudence, others are not necessary (in the sense which I have 
given to the expression). We may imagine coherently an expanded system 
of law, without conceiving them as constituent parts of it. But as they 
rest upon grounds of utility which extend through all communities, and 
which are palpable or obvious in all refined communities, they in fact 
occur very generally in matured systems of law; and therefore may be 
ranked properly with the general principles which are the subjects of 
general jurisprudence. 

Such, for example, is the distinction of law into ‘ jus personarum * 
and ‘ jus rerum ’: the principle of the scientific arrangement given to the 
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Roman Law by the authors of the elementary or institutional treatises 
from which Justinian’s Institutes were copied and compiled. The distinc¬ 
tion, I believe, is an arbitrarily assumed basis for a scientific arrangement 
of a body of law. But being a commodious basis for an arrangement of 
a body of Jaw, it has been very generally adopted by those who have 
attempted such arrangements in the modern European nations. It has 
been very generally adopted by the compilers of the authoritative Codes 
which obtain in some of those nations, and by private authors of 
expository treatises on entire bodies of law. Nay, some who have 
mistaken the import of it, and who have contemptuously rejected it, as 
denoted by the obscure antithesis of ‘ jus personarum et rerum,’ have yet 
assumed it under other (and certainly more appropriate) names, as the 
basis of a natural arrangement. Meaning, I presume, by a natural 
arrangement, an arrangement so commodious, and so highly and obviously 
commodious, that any judicious methodiser of a body of law would 
naturally (or of course) adopt it. [pp. 1072-1075] 

The word Jurisprudence itself is not free from ambiguity; it has been 
used to denote— 

The knowledge of Law as a science, combined with the art or practical 
habit or skill of applying it; or, secondly. 

Legislation;—the science of what ought to he done towards making 
good laws, combined with the art of doing it. 

Inasmuch as the knowledge of what ought to be, supposes a know¬ 
ledge of what is, legislation supposes jurisprudence, but jurisprudence does 
not suppose legislation. What laws have been and are, may be known 
without a knowledge of what they ought to be. Inasmuch as a knowledge 
of what ought to be, is bottomed on a knowledge of antecedents cognato 
genere, legislation supposes jurisprudence. 

With us. Jurisprudence is the science of what is essential to law, 
combined with the science of what it ought to be. It is particular or 
universal. Particular Jurisprudence is the science of any actual system 
of law, or of any portion of it. The only practical jurisprudence is 
particular. 

The proper subject of General or Universal Jurisprudence (as distin¬ 
guished from Universal Legislation) is a description of such subjects and 
ends of Law as are common to all systems; and of those resemblances 
between different systems which are bottomed in the common nature of 
man, or correspond to the resembling points in their several positions. 

And these resemblances will be found to be very close, and to cover 
a large part of the field. They are necessarily confined to the resem¬ 
blances between the systems of a few nations; since it is only a few 
systems with which it is possible to become acquainted, even imperfectly. 
From these, however, the rest may be presumed. And it is only the 
systems of two or three nations which deserve attention:—the writings 
of the Roman Jurists; the decisions of English Judges in modem times; 
the provisions of French and Prussian Codes as to arrangement. 

[p. 10771 
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K, POPPER 
Poverty of Historicism 
(1957) 

Method of science 

What is important is to realize that in science we are always concerned 
with explanations, predictions, and tests, and that the method of testing 
hypotheses is always the same. From the hypothesis to be tested—for 
example, a universal law—together with some other statements which for 
this purpose are not considered as problematic—for example, some initial 
conditions—^we deduce some prognosis. We then confront this prognosis, 
whenever possible, with the results of experimental or other observations. 
Agreement with them is taken as corroboration of the hypothesis, though 
not as final proof; clear disagreement is considered as refutation or 
falsification. . .. 

The result of tests is the selection of hypotheses which have stood up 
to tests, or the elimination of those hypotheses which have not stood up 
to them, and which are therefore rejected. It is important to realize the 
consequences of this view. They are these: all tests can be interpreted 
as attempts to weed out false theories—to find the weak points of a 
theory in order to reject it if it is falsified by the test. This view is 
sometimes considered paradoxical; our aim, it is said, is to establish 
theories, not to eliminate false ones. But just because it is our aim to 
establish theories as well as we can, we must test them as severely as we 
can; that is, we must try to find fault with them, we must try to falsify 
them. Only if we cannot falsify them in spite of our best efforts can we 
say that they have stood up to severe tests. This is the reason why the 
discovery of instances which confirm a theory means very little if we 
have not tried, and failed, to discover refutations. For if we are uncritical 
we shall always find what we want: we shall look for, and find, confirma¬ 
tions, and we shall look away from, and not see, whatever might be 
dangerous to our pet theories. In this way it is only too easy to obtain 
what appears to be overwhelming evidence in favour of a theory which, 
if approached critically, would have been refuted. In order to make the 
method of selection by elimination work, and to ensure that only the 
fittest theories survive, their struggle for life must be made severe. 

This, in outline, is the method of all sciences which are backed by 
experience. But what about the method by which we obtain our theories 
or hypotheses? What about inductive generalizations^ and the way in 
which we proceed from observation to theory? To this question ... I shall 
give two answers, {a) I do not believe that we ever make inductive 
generalizations in the sense that we start with observations and try to 
derive our theories from them. I believe that the prejudice that we 
proceed in this way is a kind of optical illusion, and that at no stage of 
scientific development do we begin without something in the nature of a 
theory, such as a hypothesis, or a prejudice, or a problem—often a 



18 


Nature of Jurisprudence 


technological one—^which in some way guides our observations, and helps 
us to select from the innumerable objects of observation those which may 
be of interest.®® But if this is so, then the method of elimination—^which 
is nothing but that of trial and error ... —can always be applied. How¬ 
ever, 1 do not think that it is necessary for our present discussion to insist 
upon this point. For we can say {b) that it is irrelevant from the point 
of view of science whether we have obtained our theories by Jumping to 
unwarranted conclusions or merely by stumbling over them (that is, by 
‘ intuition *) or by some inductive procedure. The question, ‘ How did 
you first find your theory? * relates, as it were, to an entirely private 
matter, as opposed to the question, ‘ How did you test your theory? ’ 
which alone is scientifically relevant. And the method of testing described 
here is fertile; it leads to new observations, and to a mutual give and 
take between theory and observation. 

Now all this, I believe, is not only true for the natural but also for 
the social sciences. And in the social sciences it is even more obvious 
than, in the natural sciences that we cannot see and observe our objects 
before we have thought about them. For most of the objects of social 
science, if not all of them, are abstract objects; they are theoretical 
constructions.®^ (Even ‘ the war ’ or ‘ the army ’ are abstract concepts, 
strange as this may sound to some. What is concrete is the many who 
are killed; or the men and women in uniform, etc.) These objects, these 
theoretical constructions used to interpret our experience, are the result 
of constructing certain models (especially of institutions), in order to 
explain certain experiences®®—a familiar theoretical method in the 
natural sciences (where we construct our models of atoms, molecules, 
solids, liquids, etc.). It is part of the method of explanation by way of 
reduction, or deduction from hypotheses. Very often we are unaware 
of the fact that we are operating with hypotheses or theories, and we 
therefore mistake our theoretical models for concrete things. This is a 
kind of mistake which is only too common. The fact that models are 
often used in this way explains—and by so doing destroys—the doctrines 
of methodological essentialism. It explains them, for the model is 
abstract or theoretical in character, and so we are liable to feel that we 
see it, either within or behind the changing observable events, as a kind 
of permanent ghost or essence. And it destroys them because the task 
of social theory is to construct and to analyse our sociological models 
carefully in descriptive or nominalist terms, that is to say, in terms of 

5® (It is interesting to note that so creative a scientific theorist as Darwin seems 
gradually to have changed his view from the idea that science consists in collecting 
facts from which general laws may be deduced, to the notion that observation 
of facts needs to be guided by theory: see Autobiography of Charles Darwin 
(ed. N. Barlow, 1958), especially pp. 70, 98, 119 and 157-164. See also J. O. 
Wisdom, Foundations of Inference in Natural Science,] 

57 [This applies with particular force to law; hence the oddity of the view of some 
of the Scandinavian Realists who seek to eliminate legal concepts as mere flights 
of fancy and therefore superfluous. Cf, post, 237.1 
5® [Sed quaere, do not these ideas exist in the minds of people long before the social 
scientist arrives with his explanations? Cf, P. Winch, The Idea of a Social 
Science ((1958), p. 127).] 
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individuals, of their attitudes, expectations, relations, etc.—a postulate 
which may be called ‘methodological individualism.’ [pp. 132-136] 

More especially the statement that we shall not, as a rule, be able ‘ to 
predict the precise result of any concrete situation ’ opens up the problem 
of the inexactitude of prediction. I contend that precisely the same may 
be said of the concrete physical world. In general it is only by the use 
of artihcial experimental isolation that we can predict physical events. 
(The solar system is an exceptional case—one of natural, not of artificial 
isolation; once its isolation is destroyed by the intrusion of a foreign 
body of sufficient size, all our forecasts are liable to break down.) We 
are very far from being able to predict, even in physics, the precise results 
of a concrete situation, such as a thunderstorm, or a fire. 

A very brief remark may be added here on the problem of complexity. 
There is no doubt that the analysis of any concrete social situation is 
made extremely difficult by its complexity. But the same holds for any 
concrete physical situation.®® The widely held prejudice that social 
situations are more complex than physical ones seems to arise from two 
sources. One of them is that we are liable to compare what should not 
be compared; 1 mean on the one hand concrete social situations and on 
the other hand artificially insulated experimental physical situations, 
ffhe latter might be compared, rather, with an artificially insulated social 
situation—^such as a prison, or an experimental community.) The other 
source is the old belief that the description of a social situation should 
involve the mental and perhaps even physical states of everybody con¬ 
cerned (or perhaps that it should even be reducible to them). But this 
belief is not justified; it is much less justified even than the impossible 
demand that the description of a concrete chemical reaction should involve 
that of the atomic and sub-atomic slates of all the elementary particles 
involved (although chemistry may indeed be reducible to physics). The 
belief also shows traces of the popular view that social entities such as 
institutions or associations are concrete natural entities such as crowds of 
men, rather than abstract models constructed to interpret certain sele4:ted 
abstract relations between individuals.®® [pp. 139-140] 


K, POPPER 
Philosophy of Science 
(1957) 

The critical attitude, the tradition of free discussion of theories with the 
aim of discovering their weak spots so that they may be improved upon, 

5* [But for an argument that the complexity involved in introducing the human 
element results in a difference in kind both in the concepts used and the nature 
of the problems from those of natural science, see P. Winch, op. ciu. Chap. 3.) 
[Consider here, e.g., the Scandinavian Realist criticism of the command theory 
of law, which regards that theory as untenable in a modern state since it is 
impossible to attribute any command to particular determinate individuals. C/. 
post, 116.] 

[From British Philosophy in Mid<}entury (1957) ed. Mace, p. 155.1 
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is the attitude of reasonableness, of rationality. It makes far-reaching 
use of both verbal argument and observation—of observation in the 
interest of argument, however. The discovery of this powerful method 
by the Greeks gave rise at first to the mistaken hope that it would lead to 
the solution of all the great old problems; that it could establish certainty; 
that it would help to prove our theories. But this hope was only a 
residue of the dogmatic, pre-critical way of thinking; for the fact is that 
nothing can be proved (outside of mathematics and logic). The demand 
for rational proofs in natural science shows a failure to keep distinct the 
broad realm of rationality and the narrow realm of rational certainty: 
it is an untenable, an unreasonable demand. 

Nevertheless, the role of logical argument, of deductive logical reason¬ 
ing, remains all-important for the critical approach; not because it allows 
us to prove our theories, or to infer them from observation statements, 
but because only by purely deductive reasoning is it possible for us to 
discover what our theories imply, and thus to criticize them effectively. 
Criticism, 1 said, is an attempt to find the weak spots of a theory, and 
these, as a rule, can be found only in the more remote logical conse¬ 
quences which can be derived from it. It is here that pure logical 
reasoning plays its important part in science. 

Hume was right in stressing that our theories cannot be validly inferred 
from what we can know to be true—neither from observations nor from 
anything else. He concluded from this that our belief in them was 
irrational. If ‘belief’ means here our inability to doubt the constancy 
of our natural laws, then Hume is again right: this kind of dogmatic 
belief has, one might say, a physiological rather than a rational basis. If, 
however, the term ‘ belief ’ is taken to cover our critical acceptance of 
scientific theories—a tentative acceptance combined with eagerness to 
revise the theory if we succeed in designing a test which it cannot pass— 
then Hume was wrong. In such an acceptance of theories there is 
nothing irrational. There is not even anything irrational in relying, for 
practical purposes, upon well tested theories, for no more rational course 
of action is open to us. 

Assume that we have deliberately made it our task to live in this 
unknown world of ours; to adjust ourselves to it as well as we can; to 
take advantage of the opportunities we can find in it; and to explain it, 
if this is possible (we need not assume that it is), and as far as it is 
possible, with the help of laws and explanatory theories. If we have 
made this our task, then there is no more rational procedure than the 
method of trial and error—of conjecture and refutation: of boldly 
proposing theories; of trying our best to show that these are erroneous; 
and of accepting them tentatively if our critical efforts are unsuccessful. 

From the point of view here developed, all laws, all theories, remain 
essentially tentative, or conjectural, or hypothetical, even when we feel 
unable to doubt them any longer. Before a theory has been refuted, we 
can never know in what way it may have to be modified. That the sun 
will always rise and set within 24 hours is still proverbial for a law 
‘ established by induction beyond reasonable doubt.* It is odd that this 
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example is still in use, though no doubt it may have served well enough in 
the days of Aristotle and Pytheas of Massaiia—the great traveller who for 
centuries was called a liar for his tales of Thule, the land of the frozen 
sea and the midnight sun. 

The method of trial and error is, of course, not simply identical with 
the scientific or critical approach—with the method of conjecture and 
refutation. The method of trial and error is applied not only by Einstein 
but, in a more dogmatic fashion, by the amoeba also. The difference lies 
not so much in the trials as in a critical and constructive attitude towards 
errors; errors which the scientist consciously and cautiously tries to 
uncover and to refute, by searching arguments including appeals to the 
most severe experimental tests which his theories and his ingenuity permit 
him to design. 

The critical attitude may be described as the conscious attempt to 
make our theories, our conjectures, suffer in our stead, in the struggle for 
the survival of the fittest. Jt gives us a chance to survive the elimination 
of an inadequate hypothesis when the dogmatic attitude would eliminate 
it by eliminating us. (There is a touching story of an Indian community 
which disappeared because of its belief in the holiness of life, including 
that of tigers.) We thus obtain the fittest theory within our reach, by the 
elimination of those which are less fit. [pp. 177-179] 


H, CAIRNS 
Theory of Legal Science 
(1941) 

The method of legal science 

In order to study what has been invented it is necessary to determine 
first what methods we shall employ. The task of jurisprudence consists 
of the examination of the realm of law and the formulation of valid 
propositions. We must therefore adopt methods of research and pro¬ 
cedure which seem likely to permit us to reach this desired end. We 
cannot tell in advance whether or not the methods we adopt will have this 
result; such devices as we employ will thus be merely methodological 
assumptions. There will be ample occasion to give them a critical 
foundation if they reveal any success. 

Hypothesis and Verification 

The general method which seems desirable is that of hypothesis and 
verification, with such assistance as the more individualized methods can 
render. Modern empiricism is opposed to this view and insists that we 
should begin with the facts. Two problems, however, immediately 
suggest themselves. What is meant by a fact? and, What facts are we to 
study? We may postpone consideration of the first question until later. 
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as it is one which must be answered no matter what view of methodology 
we take, and which will be answered in accordance with the view which 
we take. What facts are we to study? Obviously we have neither the 
time nor the energy to study all the facts. A telephone book contains a 
great many facts, but it is not likely that it would lead to fruitful know¬ 
ledge for jurisprudence to segregate them all. The number of facts in the 
external world is beyond human enumeration and the investigator must 
employ some method of segregation and indulge in some assumptions. 
As to the latter, at the very least he assumes that the external world 
exists and that the study of a portion of it will lead to knowledge. As to 
the former, any method of segregation must involve an hypothesis of what 
is relevant. Even the empiricist does not study all the facts ,* he studies 
only the facts which appear to have relevance or which seem to be 
crucial; but in approaching these latter facts he inescapably indulges 
in hypothetical thinking. “The most reckless and treacherous of all 
theorists,” Marshall®^ pointedly observed, “is he who professes to let 
facts and figures speak for themselves.” ... 

The history of science bears ample witness to the truth that the 
development of knowledge is dependent upon the formation of fruitful 
hypotheses; and that scientific method itself is merely the means by which 
we endeavor to answer the questions raised by hypotheses. 

By the term hypothesis is meant a proposition which is asserted for the 
purposes of study without any suggestion as to its truth or falsity. By 
definition a proposition is a sentence which expresses that which is true 
or false, but in the case of hypotheses we suspend judgment until such 
time as the study has been completed.... 

Jurisprudence today stands in great need of more hypotheses. “ We 
have too little theory in the law rather than too much,” Holmes wrote a 
generation ago, and the condition which he was criticizing has not since 
improved. All the hypotheses which jurists have been able to invent 
have been found to be inconsistent with the facts. This has not injured 
the hypotheses, but has resulted in a denial of the facts or an assumption 
that they are unworthy of notice. The chief American expounder during 
the last generation of the command theory of law took great care to warn 
his readers that his hypothesis was “a purely juristic one,” ije., it 
was completely contrary to the facts. In scientific method hypothesis 
represents only one half of the scissors; verification is the indispensable 
remaining half. 

The problem of verification presents innumerable difficulties, both in 
the theory of knowledge and in scientific method. In legal science, as 
Yntema observed some years ago, it is becoming crucial. Two 
processes api^ear, however, to be involved in making a verification: (1) the 
process of deduction and (2) the process of confirmation. 

One of the formal conditions of an hypothesis is that it must be so 
framed that deductions capable of confirmation or disproof can be made 

Pigou (ed.) Memorials of Alfred Marshall (1925) 108. 

•3 The Implications of Legal Science (1933) 10 N.Y. University Law (Quarterly Rev. 

279, 301. 
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from it: otherwise it is empirically meaningless. It should be observed, 
however, as Carnap and others have pointed out, that a proposition 
embodying an hypothesis yields two kinds of consequences. In the first 
instance are the transformations of a logico-mathematical nature; in the 
second case are the transformations of an empirical nature. Thus the 
proposition " The Constitution is the supreme law of the land, and the 
supreme law of the land must be observed by the Supreme Court ” has a 
number of formal implications, e.g., “ The Constitution is the supreme law 
of the land,” “The supreme law of the land must be observed by the 
Supreme Court ” and so on. Formal implications are the life blood of 
logic and mathematics, but in empirical science our attention is focused 
upon the implications of the second kind. We want to know the empirical 
implications of the proposition and not its permissible logical trans¬ 
formations. If the Constitution as it itself declares is the supreme law of 
the land, then it follows, if we adopt the reasoning of Marshall, Webster, 
Kent and other expounders of the Constitution, that the Supreme Court 
is its final interpreter. But the Constitution provides that the United 
States shall guarantee to every Slate a republican form of government; 
nevertheless the Supreme Court has held that it was without jurisdiction 
to decide whether an initiative and referendum law adopted by the people 
of Oregon violated this provision. The original hypothesis, therefore, 
that the Constitution is the supreme law of the land, either is erroneous or 
requires restatement since one of its proper implications is contrary to 
ivhat actually is the case. If the hypothesis is such that it has no 
empirical consequences, that is, that its truth or falsity cannot be tested, 
it carries no interest to science. In such a case it is part of the realm of 
myth and outside the domain of science. [pp. 70-75] 

The Taxk of Classification 

At its present stage jurisprudence, together with economics, biology, 
psychology, geography and many other subjects, is predominantly a 
descriptive science. That is to say, the energies of workers in the field of 
jurisprudence must for the most part be expended in the collection of 
data, and in their classification, correlation, and symbolization. In this 
activity conjectures and hypotheses are the signposts which direct the 
observer to the data which may be relevant. The observer operates 
primarily in the realm of the brute fact. Every fact that he discovers 
might, for all he knows, or has the right to expect, have been entirely 
different. If in one area cases are decided in accordance with rules 
promulgated by a body of men called legislators, he is not surprised if in 
the next area they are decided in accordance with principles of right and 
justice located in the head of the judge. He may expect no triumphs of 
the kind which mark the development of the exact sciences. Sir William 
Hamilton’s mathematical prediction of the existence of conical refraction, 
which had never been observed, but which was verified experimentally a 
year later, is a feat which he can hardly hope to emulate. Nor is he 

Testability and Meaning (1936) 3 Phil.Sci.Jr. 419; (1937) 4 Phil.Sci.Jr. 1. 
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much interestedf at this period of his inquiry, at any rate, in explanation. 
He is more concerned with ascertaining how the processes he observes 
operate than in why they operate. As jurisprudence begins to take on 
more of the characteristics of the exact sciences, as its propositions become 
systematized and integrated, the latter question is one which must be 
taken account of in order to complete the inquiry; but at the beginning 
it is not in the immediate foreground. [pp. 90-91] 

Valuation of Legal Science 

It is assumed that legal science when it is ultimately formulated will 
exhibit what appear to be the principal characteristics of all science. 
That is to say, in. essence it will consist of propositions deduced from a 
series of postulates. It should be emphasized that the postulates are not 
the so-called “ self-evident ” axioms whose truth is supposed to be so 
clear that no rational person would dispute them. Basically, they are 
hypotheses or assumptions which it is: necessary to lay down before any 
discussion can begin. In no science, not even mathematics, has it yet 
been possible to state all the assumptions upon which it is grounded and 
it is perhaps not necessary to do so in order to arrive at truth, although 
this is still not known. In mathematics the postulate is given; it is 
accepted without proof. In science and the social sciences, however, the 
postulate or hypothesis generally involves a relationship to data which 
gives it a probability of correctness, not, however, in any ultimate sense, 
but merely in relationship to the data observed. This may be put another 
way by saying that if the data were different there would be a different 
hypothesis. Although it is not possible to state all the assumptions in any 
science, nevertheless the postulates which are agreed upon limit the field 
of discussion. They constitute the universe of discourse. This is not to 
say that the deductive process will never yield new discoveries. The 
history of science contains too many examples to the contrary to give any 
weight to such a contention. The prediction of the effect of gravitation 
upon light waves is a familiar and recent example of a discovery reached 
by the deductive process. No doubt the most difficult task confronting 
the legal scientist is the selection of the initial postulates. Upon them 
depends the universe in which he will operate. Like all such postulates 
they will be of an extreme simplicity and related to data of an apparently 
readily recognizable kind. Two such postulates which have been 
assumed throughout this study are: (1) The rules of law which obtain 
in any society operate to establish a system of order in that society; and 
(2) One of the methods of meeting disorder in a society is by the establish¬ 
ment of rules of law. In order to have a workable set of postulates 
many other postulates and definitions must, of course, be stated, e.g., 
definitions of “ order ” and “ disorder,” “ rules of law,” that there is such 
an entity as society, etc. Once the postulates are established, however, 
the legal scientist is in a position to deduce from them a series of proposi¬ 
tions of general character. The system of postulates in any science is never 
fixed, and hence we are continually confronted with new propositions. 
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Some individual of original genius is constantly introducing new 
definitions and postulates, which give a novel turn to the system/** 

Many, if not most, of the propositions established by the legal scientist 
will possess no utilitarian value whatsoever. Some, however, will no 
doubt bo capable of successful application. Temporarily putting to one 
side questions of the normative, the social function of the propositions of 
a science of law is to reveal with more or less accuracy the consequences 
or the antecedents of particular courses of action. 1‘hat is the substance 
of the application of the propositions of any science to nature or society. 
Assuming the establishment of certain propositions, it should be possible 
upon a close scrutiny of the Constitution of the United States to determine 
the principal interests and motives of the men who framed it. Again, 
assuming the establishment of the proposition that the perpetuation of a 
legal system is dependent on the survival of a highly trained profes¬ 
sional class, the consequence of the abolition of such a class in a society 
means the disappearance of the legal system then obtaining. Whether 
the legal profession ought to be abolished is a question not before the 
legal scientist. If the question is whether or not it is to be abolished, 
the legal scientist can state the effect upon the legal system of its abolition. 
Such methods are typical of those employed in the “ exact ssciences.” A 
physicist, accepting Coulomb’s two propositions or “ laws ” with respect 
to friction, is able to measure it for most practical purposes through the 
employment of a simple “coeflicient of friction.” He does not inquire 
whether it is good or bad to measure the friction. 

The extent to which the propositions of a science of law will be 
applicable to the problems of a particular system is difficult to forecast. 
It is reasonably certain, however, that they will always remain too general 
for application to the minutiae of a system, e.g., how a particular judge 
will decide a particular ca.se. ... 

It is probable that the propositions of a science of law will be highly 
general at first and concerned only with the simplest situations. Later, 
other notions will be introduced which will permit a wider range of opera¬ 
tions, but in which much will be omitted. Details will continue to be 
filled in, but the variables which will always remain unaccounted for will 
make the process a never-ending one.. .. 

What has been said so far has been directed solely to the problems of 
a pure science of law. A technology of law raises its own special 
problems, and since jurisprudence traditionally, at least in Anglo- 
American thought, is a technology, it appears unnecessary to consider in 
detail what has been so abundantly treated elsewhere. Science generally 
is concerned with an understanding of the external world, using the phrase 

fOr rather, any hypothesis relied upon must be constantly subjected to fresh tests 
as to its soundness, and there will always be scope for new hypotheses. More¬ 
over, as in other social sciences, it seems unlikely that more will emerge than 
working patterns of behaviour, so that search for principles of universal validity, 
comparable to the laws of physical science, is for the present at least misconceived. 
Like the medical practitioner, who is content to use a working formula or 
clinical technique which is less than 100 per cent, sure, so the legal sociologist 
need not aim higher than at hypotheses which are of general, though not neces¬ 
sarily, of universal application.] 
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in a broad sense; technology is directed to immediate improvements in 
existing processes or thought or to the discovery of new processes or 
things. There is ample room for both activities, and their relationship is 
to a considerable degree reciprocal. The end product of both is know¬ 
ledge, and the triumphs of technology have been of a notable order. 
A close scrutiny of activities with a view to their direct improvement 
undoubtedly has suggested problems which might never have occurred to 
the pure scientist and the solution of which has made possible to a 
materia] degree the kind of life we enjoy today. . . . 

Business has found it profitable if not necessary to establish systematic 
research in fields which seem remote from all practical application. This 
is a lesson which the social studies are slow in learning and jurisprudence 
scarcely at all. Two thousand years of research of the kind carried on by 
traditional jurisprudence, however meritorious it may have been—and its 
great value is not to be underestimated—should have revealed that it is 
subject to the definite limits which circumscribe the activities of all 
technologies. [pp. 134-139] 


D. HUME 

A Treatise of Human Nature 
(ed. 1777) 

Morals and reason 

But can there be any difficulty in proving, that vice and virtue are not 
matters of fact, whose existence we can infer by reason? Take any 
action allow’d to be vicious: Wilful murder, for instance. Examine it in 
all lights, and see if you can find that matter of fact, or real existence, 
which you call vice. In which-ever way you take it, you find only 
certain passions, motives, volitions and thoughts. There is no other 
matter of fact in the case. The vice entirely escapes you, as long as you 
consider the object. You never can find it, till you turn your reflexion 
into your own breast, and find a sentiment of disapprobation, which 
arises in you, towards this action. Here is a matter of fact; but ’tis the 
object of feeling, not of reason. It lies in yourself, not in the object. 
So that when you pronounce any action or character to be vicious, you 
mean nothing, but that from the constitution of your nature you have a 
feeling or sentiment of blame from the contemplation of it. Vice and 
virtue, therefore, may be compar’d to sounds, colours, heat and cold, 
which, according to modem philosophy, are not qualities in objects, but 
perceptions in the mind: And this discovery in morals, like that other in 
physics, is to be regarded as a considerable advancement of the speculative 
sciences; tho’, like that too, it has little or no influence on practice. 
Nothing can be more real, or concern us more, than our own sentiments 
of pleasure and uneasiness; and if these be favourable to virtue, and 
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unfavourable to vice, no more can be requisite to the regulation of our 
conduct and behaviour. 


*Is* and * Ought* 

I cannot forbear adding to these reasonings an observation, which 
may, perhaps, be found of some importance. In every system of morality, 
which I have hitherto met with, I have always remark’d, that the author 
proceeds for some time in the ordinary way of reasoning, and establishes 
the being of a God, or makes observations concerning human affairs; 
when of a sudden I am surpriz’d to find, that instead of the usual copula¬ 
tions of propositions, is, and is not, I meet with no proposition that is 
not connected with an ought, or an ought not. This change is impercep¬ 
tible; but is, however, of the last consequence. For as this ought, or 
ought not, expresses some new relation or aihrmation, ’tis necessary that 
it shou’d be observ’d and explain’d; and at the same time that a reason 
should be given, for what seems altogether inconceivable, how this new 
relation can be a deduction from others, which are entirely different from 
it. But as authors do not commonly use this precaution, 1 shall presume 
to recommend it to the readers; and am persuaded, that this small atten¬ 
tion wou’d subvert all the vulgar systems of morality, and let us see, 
that the distinction of vice and virtue is not founded merely on the 
relations of objects, nor is perceiv'd by reason.®® [pp. 468-469] 


LAMONT 

Principles of Moral Judgement 
(1946) 

Ethics as Science of Moral Ideas 

The central question of ethics, then ... is: What are the principles on 
which we base our moral judgements of right and wrong? We shall be 
concerned here with the analysis of moral ideas, and particularly with 
the analysis of moral judgements on conduct, in order to discover the 
standards implied in those judgements; and I have described this as 
the central problem in the ‘ science ’ of ethics. 

The next question to be discussed Ls whether we arc entitled to call 
an inquiry of this sort a * science ’. Is ethics a science in the proper 
sense of the word, or is it rather more appropriately described as a 
particular branch of philosophy? In my view, the problems of ethics 

•« [This passage makes a point of great significance in distinguishing between “ is ’’ 
and “ ought,” i,e,, propositions which state facts on the one hand, and which 
prescribe norms on the other. The “ logic ” of these two types of statements is 
different, with the result that we cannot properly infer norms from facts, or 
translate one into the other, at least without a good deal of qualification. See 
further on this. ante. 5. and post, 243, 297.] 
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• fi treatment in precisely the same sense as 
are susceptible to scientltic ti ^ appropriately speak of 

problems in psychology or econ • 

mental and social sciences at all, as 1 ininK. w ^ 

classified as one of these. 

Jt will be noted that, in the use of scientific method all the reasoning 
comes in, so to speak, between two sets of observations, the initial 
observations on which we found our hypothesis, and the final observa¬ 
tions by means of which we test it. So that the crucial question to be 
decided in determining whether ethics can be a science is whether it 
deals with observable facts. Limiting our attention to what I have called 
the central problem of ethics, namely that of discovering the standards 
or principles upon which our moral judgements are based, can we say 
that we are here concerned with the correlation of ‘ observed facts ’? . . . 


Now it is true that facts observed by the external senses are, as a 
general rule, the ones most easily brought within the sphere of scientific 
treatment. But this is not invariably the case; and when we examine 
the reasons W'hy, in science, stress is laid upon * observation we shall see 
that it is not ‘ sensible ’ observation which is the really important thing, 
but ‘ objectivity ’ in the sense of verifiability independently of any parti¬ 
cular person s testimony. All that we require is that our facts should 
permit of the construction of hypotheses concerning them and of deduc¬ 
tive prediction and verification.. .. 

We come now to the specific application of scientific method to the 
study of moral ideas. Ethics is not a study of a mathematical type 
which, according to certain trends in current opinion, is a rigidly deductive 
system constructed on the basis of a number of postulates, the main 
condition governing the selection of postulates being that they shall be 
consistent with each other. vSuch a study of purely formal implications 
may be of very great value when we are dealing with a qualitatively 
homogeneous ‘ material ’ such as space, time, number, or motion. The 
essential nature of the material can be apprehended and indicated in a 
few carefully defined concepts without extensive empirical inquiry; and 
the mathematician can be confident that anything which he discovers in 
the manipulation of these concepts will illuminate the province of experi¬ 
ence to which they refer. Ethics, however, is like the physical and 
biological sciences in that its field of inquiry is much more complex. To 
elicit concepts which are both precise and also adequate to the subject- 
matter is much more difficult. Certainly, if our concepts are not clear 
our reasoning will be confused. But, on the other hand, no matter how 
clearly we may define the concepts which we are to relate to each other, 
any conclusions to which we come with regard to them will be incapable 
of illuminating moral experience if those concepts are not properly tied 
to the facts of moral experience itself. Consequently purely formal 
methods of reasSoning must be based upon a preliminary empirical 
investigation of the facts to be interpreted; and this empirical part of 
ethics should occupy at least as much attention as it does in biology or in 
one of the other social sciences. 
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What are these facts with which we shall be concerned? As has 
already been indicated, the facts on which we base any theory of the 
principles implied in moral judgement must be those judgements them¬ 
selves. We shall be concerned not so much with the right and wrong 
behaviour of men as with judgements passed upon that behaviour with 
respect to its rightness and wrongness. We shall take these value judge¬ 
ments as our facts or data to be explained, assuming that they will have 
some kind of relation to each other, and looking for the standards which 
will make those relations plain.®^ [pp. 15 - 19 ] 


A. D. LINDSAY 
The Modern Democratic State 
The Status of the Social Sciences 

Ever since, in the seventeenth century, the applied mathematical sciences 
began to get that prestige which has gone on increasing steadily 
ever since, there have been those who have looked on physics as the model 
of all scientific inquiry. It is unfortunate that there is in English no word 
corresponding to the German Wissenschaft, which can be used for any 
systematic discipline; no phrase like Geisteswissenschaften which invites 
the inquiry whether such disciplines have not their own methods. In 
English ‘ science ’ and ‘ scientific ’ have come to mean ‘ the natural 
sciences ’ and their method. In consequence it is often assumed that the 
social sciences ought to be as like physics as possible, and that most 
political theory is based on an antiquated and hopeless method, 'fhere 
have been various attempts to construct a * scientific ’ theory of the state. 
Hobbes tried it, Bentham tried it, and in our day all kinds of persons, not 
obviously thinkers as distinguished as Hobbes or Bentham, are trying it. 
As it is a characteristic of such theorists to refuse to see facts which will 
not submit to quantitative analysis, their theories of the slate are soon 
seen to be inadequate. But the ' scientific fallacy' has a strong hold and 
is not easily discouraged by repeated failures. Since, of all the social 
sciences, economics is . . . most successful in quantitative analysis, one 
prevalent form of the fallacy is to say that all social studies are, or ought 
to be, economics. Marxism is, of course, the outstanding example of this 
determination to make social study ‘ scientific ’, but it is not just a love 
for Marxian economics which is behind it. Many of those who nowadays 
confidently maintain the predominant importance of economic factors in 
society are more influenced than they are ready to admit by the assump¬ 
tion that those elements in society which can be studied ‘ scientifically ’ 

[This suggestion as to how a science of ethics may be constructed should be 
compared with similar proposals in regard to a science of law or jurisprudence, 
consisting of principles or hypotheses based on or related to a certain order 
of facts. Cf. ante, 2, 21. Such a method in no way precludes a different 
approach to ethics or jurisprudence, whereby the normative propositions of morals 
or law are analysed, and their nature, meaning, purpose and value are inquired 
into. This approach may be more appropriately designated ** philosophical."] 
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must be more important than those which cannot be so studied. Such 
theories are not, as I have said, conspicuously successful, but their 
existence creates some ‘ despondency and alarm ’ about the status of the 
social sciences in general and especially of so obviously a non-quantitative 
study as political theory has hitherto usually been. 

Even if we approach social facts with such a priori assumptions, 
and look at social studies as they have actually developed, we must be 
struck and puzzled by the differences in the methods of the various 
disciplines required or at any rate employed in those studies. Think, for 
example, of such disciplines as history, law, the study of institutions, 
political theory, ethics, and economics. These all have before them what 
are broadly the same facts—men living together in organized ways on this 
earth—though no doubt they study different aspects of those facts. We 
should most of us admit that these studies are all complementary, in the 
sense that no one can devote himself with success to any one of these 
disciplines without at least recognizing the existence of the others and 
knowing something about them. Yet these disciplines are not only 
distinct. They are disparate in method. Think, for example, of the 
obvious contrast between history and economics. History is not a science 
and does not want to be a science. It is concerned with the individual 
and the concrete, not with the general and the abstract. Economics is 
concerned with the discovery of general laws. It is largely statistical and 
quantitative. Its endeavour is to predict. Perhaps even more striking is 
the contrast between law and economics. For law is obviously in one 
sense a scientific study. It has a great tradition of progressive study. It 
has obvious and acknowledged achievements to its credit. Roman Law, 
the English Common Law, the Code Napoleon are admittedly great 
constructions of human reason. Yet, if by science we mean an inquiry 
fashioned on the model of physics, how unscientific is the science of law. 

[pp. 27-29] 


Political Theory and History 

. . . Living things alter in their general nature and the organizations of 
living things, while retaining a certain identity, may alter also. If the 
mutation theory of de Vries be true, plants as such have a history. The 
evening primrose and the potato, for example, according to that theory 
are now in a mutational period of their history. Political theory must 
study the growth and changes of its subject; it must be an historical and 
inductive inquiry. But so far that is aU there is to it. Men study the 
history of the family; of marriage; of religious organization; of majority 
voting; of legislative assemblies; of the judiciary. These are empirical 
inductive studies. 


Political Theory and Political Science 
Those who think that this is or ought to be an adequate account of 
the nature of the theory of the state call such an inquiry political science 
It is part of a general empirical study of institutions. 
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There is, however, as we have noticed, at least a prima facie distinc¬ 
tion between such a study of institutions and what is ordinarily called the 
theory of the state. The obvious differences between the two are, first, 
that, whereas an empirical inductive science would rely on comparing a 
great many instances of its universal, political theory of the classical kind 
seems to proceed much more by reflection than by comparison of 
instances and generalization. It takes for granted that what matters is 
not primarily to be acquainted with a large number of states but to think 
a great deal about one sort of state. Enlightenment about the nature of 
the state clearly comes as much from reflection about it as from studying 
many instances of it. This is probably why it is connected with 
philosophy. 

In the second place, political theory is always concerned not just with 
what the state does but with what it ought to be. It seems always to be 
in some sense or to some degree telling people what they ought to do. 

[pp. 33-34] 


Operative Ideals 

I am concerned to insist that this comparison of different types of state, 
and the attempt to describe the ideal form of state, is not the political 
theorist’s primary business. He finds himself involved in it because of 
the ideals men entertain, and because of the changing nature of ideals. 
But he is primarily concerned to understand the state as it is, and therefore 
is concerned with the ideals which are actually operative—operative 
enough in men’s minds to make them go on obeying a particular form of 
government or, at times, to make them break up the form of government 
they are accustomed to and try to construct a new one. [p. 37] 
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MEANING OF LAW 

‘ Omnis definitio in jure civiU pericidosa cst^ 

—lavolcnus, D. 50.17.202. 


The Nature or Definitions 

Since much juristic ink has flown in an endeavour to provide a 
universally acceptable definition of law, but with little sign of attaining 
that objective, it may be as well here to take a glance at the general 
nature and scoiie of the process of defining. Two confusions need 
here to be dispelled. 


** Naming a Thing*' 

One approach with a long history has been to regard the act of giving 
the meaning or defining a word as equivalent to naming or “ denoting ” 
the thing for which it stands.^ This, however, leads to somewhat odd 
results in many cases, for instance those of classes of things, non¬ 
existent things, or fictitious creations. These difficulties have caused 
many philosophers, especially those associated with the so-called 
“ linguistic ” philosophy initiated by Wittgenstein,^ to reject this 
theory of meaning, save in relation to proper names, and to treat the 
meaning or definition of a word as given not so much by denoting 
what it stands for, but by showing the ways in which a word is used 
in the context of a particular language.® Such usage may indeed 
vary even within the same language, and it may therefore be neces¬ 
sary to distinguish between the “logical grammar” of a word as it 
may be used in different contexts.* A useful analogy here, and one 
much favoured by Wittgenstein himself, is that of various games, so 
that, for instance, it is said that the “ meaning ” of a knight is given 
by the part it plays in the game of chess. Wittgenstein, indeed, 
commonly employed the phrase “ language games ” to describe how 

1 See Ryle, post, 41. 

2 Cf. ante, 6, and post, 43. 

3 “ For a large class of statements—though not all—in which we employ the word 
* meaning ’ it can be defined thus: the meaning of a word is its use in the 
language ”: L. Wittgenstein, Philosophical Investigations, 43. And cf, Ryle, 
post, 

^ See D. Pole, The Later Philosophy of Wittgenstein (1958), p. 31. 
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we develop a conventional usage of words within the four corners of 
a particular type of activity,^ and it may readily be seen how this 
approach affords an insight into the manner in which lawyers give 
words a special and conventional use as “ counters,” so to speak, in 
the “ game ” of operating a legal system. 

One great benefit of this new attitude is that it acts as a kind of 
“ Ockham’s razor,” ® eliminating the need to postulate fictitious or 
non-existent entities to correspond with the meaning of particular 
conceptual words, ^ Thus the fact that we have and frequently use 
words such as the state, the law. sovereignty and so on, does not 
necessarily imply the existence of a mysterious “ entity ” denoted by 
such words.® At the same time, this viewpoint has not itself been 
without its dangers, as 1 shall attempt to show. 

“ Essentialism ” ® 

Essentialism, by no means unconnected with the previous confusion, 
is one that has a history stretching back to Plato’s notion of ideal 
universals, namely, the notion that every class or group of things 
has an essential or fundamental nature, common to every member of 
the class, and that the process of defining consists in isolating and 
identifying this common nature or intrinsic property. In this way. 
to define a class expression, such as “ law,” is to state an inherent 
fact about the world as it is. This attitude may be detected in such 
legal writers as Austin, who seeks to define law “ properly so called.” 
or Kelsen, who aims at identifying the essential logical structure of a 
legal system. Some of those who follow the linguistic approach, 
have perhaps been rather too eager in rejecting this confusion, and 
have not limited themselves to demonstrating that this doctrine of 
” essentialism ” is another futile search for a metaphysical entity, 
the “essence” of a tiling. What is also suggested by way of 
riposte is that definition is only a matter of choice of criteria, and 
that this choice cannot be right or wrong, for it is simply arbitrary 
and therefore a mere matter of words; another way of putting it is 
to say that a definition is a “ linguistic recommendation ” to be 
accepted or rejected, but which being put forward as an axiom, 
cannot be proved or disproved.'*’ This assertion, however, really 

* See, especially, his Philosophical Investigations (1953) passim. 

® See B. Russell, A History of Western Philosophy, pp. 494-495. 

^ See the discussion of this by Prof. H. L. A. Hart, in “ Definition and Theory 
in Jurisprudence ” (1954) 70 L.Q.R. 37. 

® Pace the Scandinavian Realists, as to which, sec post, 237. 

® So called by Popper, in Poverty of Historicism (1957), see pp. 26-34. In the 
Middle Ages the conflict was between nominalists and realists, the former regard¬ 
ing the class designation as a mere name or label, the latter treating it as 
denoting a “ universal object,*’ which really enjoyed a distinct existence over 
and above the single members of the class. 

10 See Glanville Williams, post, 44. 
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proves too much, for while it may be correct to say that truth or 
falsity are inapplicable to definiti(»is, it overlooks that these may be 
good or bad in the very real sense that they may or may not be 
appropriately correlated to the nature of the facts or phenomena 
which are being described.” 

Thus suppose we desire to frame a definition of “ law,” we are 
surely obliged to study the phenomena of legal activities to which this 
word is usually appropriated.” In addition there may be borderline 
or peripheral matters which are for some purposes differentiated, but 
wliich possess some features in common with or bear a close analogy 
to the matter generally accepted without question as being legal. 
Examples are primitive customs, or, in modem society, collective 
trade agreements which lack legal sanction. Here, certainly, our 
definition may be said to be arbitrary in the sense that we may, for 
instance, like Austin, choose so to frame it as to exclude primitive 
law, and no one can say that we are wrong. Yet even here the 
matter is not one purely of words, since we may legitimately inquire 
into the factual background in order to compare the character and 
function of primitive law in human society with that of developed 
law, and reach our choice as to whether the concept law may be 
suitably extended to comprise both fomis on a reasoned consideration 
of the facts to be described.To describe such a proceeding as 
necessarily arbitrary is thus highly misleading. The requirements 
of a “ good ” definition of law should therefore (a) include what is 
generally accepted as properly within this sphere: (b) exclude what 
is universally regarded as not being “law” {e.g., the rules of a 
robber band); and (c) include or exclude borderline cases in the light 
of a reasoned comparison of the phenomena in question. As has 
been pointed out, a good definition is therefore one framed with a 
close eye on the nature of things: for even statements true by 
definition may be said “ to feel the pressure of facts ” and we may 
re-echo the sentiment that it is “ extraordinary that we should need 
to be reminded that definitiems are concerned with the nature of 


Cf. J. Wisdom, post^ 438 et seq.; it should be noted in considering the passages 
referred to that Prof. Wisdom is himself one of the late Ludwig Wittgenstein’s 
closest followers. As Weldon points out {Vocabulary of Politics, pp. 156, 170) 
a definition of something like “ law ” is a kind of appraisal; it is not merely 
arbitrary or based on mere prejudice, but resembles rational judgment, one which 
can be supported by good reasons. 

12 Little help can be derived from dictionaries in so complex a matter as this, 
e.g., Webster describes law as “rules of conduct enforced by a controlling 
authority.” 

13 C/., for instance, the question whether Neanderthal man is “ properly ” described 
as an ape or a man. This is no mere sterile verbal discussion for it involves the 
examining, classifying and comparing of many facts before the choice is made, 
and though in a sense the definition itself is arbitrary, so far as we apply words 
to established facts in one way or another, a “good” definition will be con¬ 
ditioned by the accepted results flowing from the survey of the facts described. 
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things! ” This, it may be suggested, is a legitimate assertion with¬ 
out in any way recreating the old bogey of a metaphysical “ essence.” 

Analysis of Words or Facts 

Tlie limits of defining should also be considered from a further view¬ 
point. To define is strictly to substitute a word or words for another 
set of words, and these further words may and generally will stand 
in need of additional explanation. It must therefore be borne in 
mind that when what is to be discussed is a highly complex concept 
such as “ law ” the vital and illuminating feature is not so much the 
form of words chosen as a definition, but the accompanying elucida¬ 
tion of the manner in which those words are to function in all the 
diverse contexts in which they may be used. Hence Professor Ayer 
points out that when such a question as. What is “ mind ”? or. What 
is “ knowledge ”? is asked, wliat we may be looking for is not so 
much a definition but really an analysis of the meaning of such 
words, though this is not a mere argument about words in a trivial 
sense. “ We are concerned with the work that the word ‘ know ’ 
does, not with the fact that it is this particular word that does 
it. . . . It is therefore indifferent whether we represent ourselves as 
dealing with words or facts. For inquiry into the use of words can 
equally be regarded as inquiring into the nature of the facts which 
they describe.” 


Are Definitions Unnecessary? 

Does this imply, as some have contended, that to define our 
concepts is really a waste of time? Sometimes this view is put 
forward as a form of hard-headed practicality: let’s ignore generalities 
and get down to cases! Or again, definitions may be rejected as a 
misleading substitute for concrete examples in sentences showing the 
actual function or use of the word in question.'® The former view 
can really only be met by a demonstration that even in practical life 
clarity is often attained, and futile dispute avoided, by a careful 
defining of our terms, and equally the scientist knows that little 
advance would be possible without a rigorously defined terminology. 
Admittedly, such precision may not always be attainable, but an 
attempt at an approximation is not necessarily futile. As to the 
latter view, we may concede that we can only adequately understand 

See Harvey, in “Proceedings of Aristotelian Society,” Suppl., vol. 29. pp. 5-6. 
C/. also B. Russell, My Philosophical Development, pp. 14, 148-151. 

A. J. Ayer, The Problem of Knowledge (1956), pp. 2-3, 26, As Moore remarked, 
we all know quite well that hens lay eggs, but we differ about the “ultimate 
analysis ” of this proposition: see Passmore, Hundred Years of Philosophy (1957), 
p. 366. Cf. Hart, op. cit., ante, 33, n. 7. 
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our terms by seeing how they function in the particular linguistic 
or logical framework of their use. but this does not necessarily con¬ 
demn general definitions as worthless, for though in complex matters 
they cannot afford complete explanations in themselves, they may 
help in the light of the functional exposition, to provide an overall 
picture and to emphasise certain key criteria. They may thus serve 
to illuminate our understanding, provided we avoid the confusions 
to which I have referred, and provided also they are treated as more 
in the nature of a summing-up of the discussion, than as a series of 
axioms from which all subsequent conclusions may logically be 
inferred. This, indeed, is the cardinal weakness of such an approach 
as Austin’s, which begins by postulating the “nature” of law and 
then goes on to deduce conclusions from such postulates, instead of 
first discussing and analysing the relevant phenomena and then pro¬ 
viding a definition not as a logically deducal conclusion, but as a 
rational generalisation in relation to the subject-matter so analysed. 

Idhological Factors 

Apart from the foregoing considerations, it must also be remembered 
that choices Vv'ill be influenced by the personal ideology or attitudes of 
the chooser; whether, for instance, he favours capitalism or socialism, 
or whether his general outlook is religious or positivist. Thus 
linguistic recommendations may be activated, consciously or sub¬ 
consciously, by such underlying premises.*^ Moreover, words them¬ 
selves contain many emotional overtones and the choice of language 
may act as what have been termed “ persuasive definitions,” 
inducing practical and psychological consequences or effects on the 
part of those to whom they are offered. Accordingly, although a 
state may be an “ organism unknown to biology ” it may make 
a considerable difference whether we define it in a legalistic way as a 
contract between the citizens or as a type of “ moral person.” and 
much of the influence of political theorists may be traceable to this 
source.^® So again, we may recall that the most bitter attacks on 
the Austinian scheme were by those who denied his treatment of 
international law as not being law; nor was this a merely verbal 
question, even from this point of view, since much might turn, so 
far as the influence of international law itself was concerned, on 

C/. the discussion between Prof. Hart and Cohen, in Proc. of Arist. Soc., Suppl., 
vol. 29, p. 213 et seq. Cohen not only argues in favour of the need for criteria 
to distinguish ** legal ” from “ non-legal ” but also that juristic definitions should 
take account of the politico-moral factors which are entailed in the construction 
of legal rules. As to these, cf, post, 39. 

18 Cf. ante, 1, 9. 

19 See C. L. Stevenson, in (1937) Mind, p. 47. 

20 See M. Macdonald, in Logic and Language, 1st Series (1955), p, 167 et seq. 
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people generally linking it with the emotional associations normally 
induced by the very word “law,” as something which must be 
unquestionably obeyed, in contrast with morality, compliance with 
which may depend on the individual conscience. 

Criterion or VAijon y 

Wollheim has pointed out that much of the confusion in defining law 
has also been due to the different type of purpose sought to be 
achieved, and in particular that jurists have not clearly distinguished 
between three types of question, viz. (1) a definition, in the sense of 
an elucidation of meaning; (2) a criterion for the validity of law; and 
(3) a general scheme for the criterion of validity of any legal system 
whatever. As to the second, this must be relative to a particular 
legal system; the third, on the other hand, involves a search for a 
perfectly general criterion of a purely formal kind.*^ It is this latter 
tliat both Austin and Kelsen have tried to attain, rather than to give 
a linguistic definition, but the serious limitation of this method is that 
there is no guarantee that the criterion selected can be shown to be 
applicable to the actual content of particular legal systems, since 
these have empirical characteristics not necessarily capable of being 
confined within the particular strait-jacket it is desired to imjx>se upon 
them. As we shall see, both Kelsen and Austin have come up 
against this difficulty of imposing a logically self-contained formal 
skeleton upon the articulations of particular legal systems.-^ 

Law and Morai.s 

We have already seen how the normative structure of the language of 
the law resembles that of ethics, a point that is brought out by their 
common use of “ ought,” “ obligation ” and “ duly.” Even 
linguistically, however, there is no coincidence, for moral obligation 
implies that reasons exist for the duty to do something, whereas legal 
obligation is more in the nature of a command, detrending not on 
reason but on authority .In this respect law resembles religion more 
closely than ethics, for religion also appeals to authority in the shape 
of what is decreed by God.-"’ Some ethical approaches, however, 
such as that of certain natural law thinkers, have reduced morals to 
a series of imperatives comparable to rules of law,-® but these have 
often involved a close interconnection between religion and moral 
obligation. 

R. Wollheim, “ Nature of Law,” in 2 Political Studies (1954), p. 128; see post, 49. 
*2 Post, 117, 305. 

Ante, 5. 

“ See Nowell-Smith, Ethics, pp. 190-198. 

** Cf, Kantorowicz, Definition oj Law (1958), p. 34. 

Post, 57. 
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Apart from differences in the language of law and morals, 
attempts have long been made to detect distinctions of substance 
between these two closely related spheres. Thus even the natural 
lawyers have recognised that the two do not altogether coincide, and 
that there is a field of positive law not deductible from any pre¬ 
existing or presupposed system of natural law and therefore morally 
neutral.^Certainly one of the firmest tenets of the positivist jurists 
from Bentham and Austin onwards has been that positive law is 
quite distinct from and its validity in no way dependent upon 
morals. This is not put forward as a purely logical or formal con¬ 
trast, but as asserting a distinction de jacto between two normative 
systems to be found side by side in human society. As a matter of 
social fact there may be many reasons why these two systems should 
fail to correspond in particular instances, even though a broad 
measure of coincidence between them may be essential to the work¬ 
ing of human society. Thus moral sentiments on some matters may 
be insufficiently developed or mobilised to be translated into law, as 
witness the comparatively recent legal prohibition of cruelty to 
children or animals in England.Or law may be too cumbersome 
an instrument to justify legal prohibition in some spheres, and might 
thus do more harm than good, as in the case of some sexual 
irregularities.^® or it may be felt that certain moral duties are best 
left to the individual conscience, as, for instance, the duty to rescue 
a drowning man.'*® Again, many legal questions are morally 
indifferent, for instance, the rule of the road, and others are afforded 
no certain guide by appeal to moral considerations, for example, 
where a choice is to be made whether a loss is to fall on one or other 
of two innocent persons.'*^ 

Is it then possible to point to any distinction of substance which 
can enable us to differentiate legal from moral norms? The more 
philosophical approach has generally been to follow or adapt the 
thought of Kant by regarding laws as prescribing external conduct 
whereas morals prescribe internal conduct, that is, morals alone are 
concerned with subjective factors, such as motive.®^ Thus it is said 

2 7 Post. 64. 

2* See an article by J. P. Eddy in The Times, October 26, 1957. 

2® Cf, the recent discussion in the Wolfenden Report on Homosexuality and Prostitu¬ 
tion (1957), Cmnd. 247, pp. 9-10, 24. It is suggested that law should not inter¬ 
vene in matters of private moral conduct more than necessary to preserve public 
order and to protect citizens against what is injurious or offensive. Hence the 
law should not prohibit private homosexuality between consenting male adults. 
See also R. Pound, Social Control through Law, pp. 54-62. But cf, Devlin J.’s 
lecture, “The Enforcement of Morals” (1959), and see H. L. A. Hart's reply 
thereto in The Listener. July 30, 1959. 

so Not a legal duty by the common law, though some systems, e.g., French law, 
take a different view. 

■*1 e.g., an innocent purchaser, as against the lawful owner of stolen goods. 

•* See E. Kantorowicz, op, cit,, pp. 41-51. But cf, pp, xxi-xxiii. 
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that law, even when purporting to deal with motive, is really only 
concerned with its external manifestations,®^ on the well-known prin¬ 
ciple that “ the thought of man is not triable, for the devil himself 
knoweth not the thought of man.” Yet for the lawyer this is really 
a matter of difficulty of proof, and it is hardly possible to draw a 
precise line at the point where law can be said to ignore subjective 
considerations.®*’ Lawyers have therefore tended to put their faith 
rather in the element of sanctions as the characteristic feature 
differentiating law from morals. Yet even morals is not without a 
sanctioning element, if only in the form of incurring the disapprobation 
of one’s fellows, which may indeed be the most powerful of all 
pressures in human society. This difficulty it is sought to overcome 
by asserting that law calls for a regularised, if not a specific sanction. 
More will be said of this in later sections of this book, but it should 
be pointed out here that the sanctionists do not rely upon this as 
a merely jonnal characteristic of legal rules, but appeal to the history 
of human society as bearing out the indispensability of regular 
sanctions as part of any recognised legal system.*®* 

Moraus as Part of Law 

The controversies do not, however, end here, for there are some who 
assert that even if law and morals are distinguishable it remains true 
that morality is in some way an integral part of law or of legal 
development, that morality is, so to speak ” secreted in the inter¬ 
stices ” of the legal system, and to that extent is inseparable from it. 
There are various ways in which this viewpoint has been put forward. 
Thus it has been said that law in action is not a mere system of rules, 
but involves the use of certain principles, such as that of the equitable 
and the good {aequwn et bonum). By the skilled application of these 
principles to legal rules the judicial process distils a moral content 
out of the legal order, though it is admitted that this does not permit 
the rules themselves to be rejected on the general ground of their 
immorality.*®' Another approach would go much further and confer 
upon the legal process an inherent power to reject immoral rules as 
essentially non-legal; this seems to resemble the older natural law 
mode of thought, but, it is urged, the difference is tliat according to 

Cf. Holme.s J. in Collected Legal Papers (1920), p. 177. 

Per Brian C.J. in Y.B. 17 Edw. IV, 1. 

35 Consider recent divorce cases such as Kaslefsky [195IJ P. 38, and Jamieson 11952] 
A.C. 525, * * 

3® So K.elsen, at least; see post, 300. Equally, if all peoples were found to obey the 
rules laid down by constituted authority without sanction, no one would succest 
sanctions as the criterion of law. 

37 Lainont, Value Judgment, p. 295 et seq. Lamont also argues as to the structural 
similarity between legal and moral systems, the main difference being that in the 
latter the individual can balance a rule against other rules or principles and 
retains autonomy to decide according to his own judgment. 
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the present doctrine it is a matter of the internal structure of the 
l^al system, which treats immoral rules as inadmissible rather than 
as being annulled by an external law of nature.^® At any rate, it 
should not be overlooked that even the positivist does not deny that 
many factors, including morality, may and do concur in the develop¬ 
ment of a legal rule, and that where there is a gap or a possible 
choice within the legal system, moral or other extra-legal pressures 
may cause that gap to be filled or the choice to be determined in one 
way rather than another.**® What the positivist insists is, that once 
the rule is laid down or determined, it does not cease to be law 
because it may be said or shown to be in conflict with morality. 


Law and Value Judgments 

Some positivists, such as Kelsen, have desired to banish any element 
of value judgments from the juristic study of law, on the ground that 
these are purely subjective and therefore cannot be admitted into the 
scientific study of law as an objective phenomenon.Yet, if value 
judgments, such as moral factors, form an inevitable feature of the 
climate of legal development, as is generally admitted, it is difficult 
to see the justification for this exclusive attitude. For not only, even 
in the realm of pure science, are valuations almost inescapable,^’ but 
also the value judgments which enter into law, such as consideration 
of what would be a just rule or decision, even though not “ objective 
in the sense of being based on absolute truth, may nevertheless be 
relatively true, in the sense of corresponding to the existing moral 
standards of the community. Certain standards of conduct, for 
instance, if not patterns laid up in heaven, may be at least part of 
what have been called the “operative ideals” of a particular 
societya part of its accepted system of values, and whether this is 
so or not is a matter of objective social fact. And if lawyers and 
legislators do in fact have regard to such values in the working of 
the legal system, this is just as much a part of the legal system in 
action as i*ules contained in a statute, and can no more be ignored 
by the jurist than by the legal practitioner advising his client, or the 
judge determining a case. So that whether it is convenient or not 
to define law without reference to subjective factors,^"* when we come 


** Sec L. L. Fuller, referred to post, 60. 

»» Cl. Lloyd, Public Policy (J953), Chaps. 1 and 7. 

Post, 310. 

instance, R. B. Braithwaite*s theory regarding probability as to 
ethical interests (consideration of relative importance) entering into the adopt- 
ing or rejecting of a scientific hypothesis: sec his Scientific Explanation (1953), 
^d c/. Passmore, Hundred Years of Philosophy (1957) pp. 463^4. Also 
G. de Beer, Science and the Humanities, p. 15. 

4* See Lindsay, ante, 31. Cf. R. Pound, post, 179. 

4a For a recent arj^ment as to the desirability of importing subjective factors into 
the dehnition of law, see E. Kantorowicz, op. ciV., pp. 72-73. 
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to observe the phenomena with which law is concerned and to analyse 
the meaning and use of legal rules in relation to such phenomena, 
it will be found impossible to disregard the role of value judgments 
in legal activity, and we cannot exorcise this functional role by 
stigmatising such judgments as merely subjective or unscientific. 


G. RYLE 

The Theory of Meaning 
(1957) 

Let me briefly mention some of the consequences which successors of 
Mill actually drew from the view, which was not Mill’s, that to mean is 
to denote, in the toughest sense, namely that all significant expressions 
arc proper names, and what they arc the names of are what the expres¬ 
sions signify. 

First, it is obvious that the vast majority of words are unlike the words 
‘ Fido ’ and * London ’ in this respect, namely, that they are general. 

‘ Fido ’ stands for a particular dog, but the noun ‘ dog ’ covers this dog 
Fido, and all other dogs past, present and future, dogs in novels, dogs in 
dog breeders’ plans for the future, and so on indefinitely. So the word 
‘ dog if assumed to denote in the way in which ‘ Fido ’ denotes Fido, 
must denote something which we do not hear barking, namely either the 
set or class of all actual and imaginable dogs, or the set of canine 
properties which they all share. Either would be a very out-of-the-way 
sort of entity. Next, most words are not even nouns, but adjectives, 
verbs, prepositions, conjunctions and so on. If these are assumed to 
denote in the way in which ‘ Fido ’ denotes Fido, we shall have a still 
larger and queerer set of nominees or denotata on our hands, namely 
nominees whose names could not even function as the grammatical 
subjects of sentences. . . . 

Whenever we construct a sentence, in which we can distinguish a 
grammatical subject and a verb, the grammatical subject, be it a single 
word or a more or less complex phrase, must be significant if the 
sentence is to say something true or false. But if this nominative word or 
phrase is significant, it must, according to the assumption, denote some¬ 
thing which is there to be named. So not only Fido and London, but 
also centaurs, round squares, the present King of France, the class of 
albino Cypriots, the first moment of time, and the non-existence of a first 
moment of time must all be credited with some sort of reality. They 
must he, else we could not say true or false things of them. We could 
not truly say that round squares do not exist, unless in some sense of 

[From British Philosophy in Mid-Century (1957), ed. Mace, p. 239.1 
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‘exist’ there exist round squares for us, in another sense, to deny 
existence of. Sentences can begin with abstract nouns like ‘ equality ’ 
or ‘ justice ’ or ‘ murder ’ so all Plato’s Forms or Universals must be 
accepted as entities. Sentences can contain mentions of creatures of 
fiction, like centaurs and Mr. Pickwick, so all conceivable creatures of 
fiction must be genuine entities too. Next, we can say that propositions 
are true or false, or that they entail or are incompatible with other 
propositions, so any significant ‘ that ’-clause, like ‘ that three is a prime 
number ’ or ‘ that four is a prime number ’, must also denote existent or 
subsistent objects. It was accordingly, for a time, supposed that if I 
know or believe that three is a prime number, my knowing or believing 
this is a special relation holding between me on the one hand and the 
truth or fact, on the other, denoted by the sentence ‘ three is a prime 
number’. If I weave or follow a romance, my imagining centaurs or 
Mr. Pickwick is a special relation holding between me and these centaurs 
or that portly old gentleman. I could not imagine him unless he had 
enough being to stand as the correlate-term in this postulated relation of 
being imagined by me. 

Lastly, to consider briefly what turned out, unexpectedly, to be a 
crucial case, there must exist or subsist classes, namely appropriate 
denotata for such collectively employed plural descriptive phrases as ‘ the 
elephants in Burma ’ or ‘ the men in the, moon ’. It is just of such classes 
or sets that we say that they number 3000, say, in the one case, and 0 in 
the other. For the results of counting to be true or false, there must be 
entities submitting to numerical predicates; and for the propositions of 
arithmetic to be true or false there must exist or subsist an infinite range 
of such classes. 

At the very beginning of this century Russell was detecting some local 
unplausibilities in the full-fledged doctrine that to every significant 
grammatical subject there must correspond aa appropriate denotatum, in 
the way in which Fido answers to the name ‘ Fido ’. The true proposi¬ 
tion ‘ round squares do not exist ’ surely cannot require us to assert that 
there really do subsist round squares. The proposition that it is false 
that four is a prime number is a true one, but its truth surely cannot force 
us to fill the Universe up with an endless population of objectively 
existing falsehoods. 

But it was classes that first engendered not mere unplausibilities but 
seemingly disastrous logical contradictions—not merely peripheral logical 
contradictions but contradictions at the heart of the very principles on 
which Russell and Frege had taken mathematics to depend. We can 
collect into classes not only ordinary objects like playing-cards and 
bachelors, but also such things as classes themselves. I can ask how 
many shoes there are in a room and also how many pairs of shoes, and a 
pair of shoes is already a class. So now suppose I construct a class of 
all the classes that are not, as anyhow most classes are not, members of 
themselves. Will this class be one of its own members or not? If it 
embraces itself, this disqualifies it from being one of the things it is 



G. Ryle 


43 


characterized as embracing; if it is not one of the things it embraces, this 
is just what qualifies it to be one among its own members. . . . 

Russell had already found himself forced to say of some expressions 
which had previously been supposed to name or denote, that they had to 
be given exceptional treatment. They were not names but what he called 
* incomplete symbols expressions, that is, which have no meaning, in the 
sense of denotation, by themselves ,* their business was to be auxiliary to 
expressions which do, as a whole, denote. . . . 

He took a new and most important further step to cope with the 
paradoxes, like that of the clavss of classes that are not members of 
themselves. For he now wielded a distinction, which Mill had seen 
but left inert, the distinction between sentences which are either true or 
false on the one hand, and on the other hand sentences which, though 
proper in vocabulary and syntax, arc none the less nonsensical, meaning¬ 
less or absurd ; and therefore neither true nor false. To assert them and 
to deny them are to assert and deny nothing. For reasons of a sort 
which are the proper concern of logic, certain sorts of concatenations of 
words and phrases into sentences produce things which cannot be signi¬ 
ficantly said. For example, the very question Is the class of all classes 
which arc not members of themselves a member of itself or not? has no 
answer. Russell’s famous ‘ Theory of Types ’ was an attempt to formu¬ 
late the reasons of logic which make it an improper question. We need 
not consider whether he was successful. What matters for us, and what 
made the big difference to subsequent philosophy, is the fact that at long 
last the notion of meaning was realized to be, at least in certain crucial 
contexts, the obverse of the notion of the nonsensical—what can be said, 
truly or falsely, is at last contrasted with what cannot be significantly 
said. The notion of meaning had been, at long last, partly detached 
from the notion of naming and re-attached to the notion of saying. It 
was recognized to belong to, or even to constitute the domain which had 
always been the province of logic; and as it is at least part of the official 
business of logic to establish and codify rules, the notion of meaning 
came now to be seen as somehow compact of rules. To know what an 
expression means involves knowing what can (logically) be said with it 
and what cannot (logically) be said with it. It involves knowing a set 
of bans, fiats and obligations, or, in a word, it is to know the rules of the 
employment of that expression. 

It was, however, not Russell but Wittgenstein who first generalized or 
half-generalized this crucial point. In the Tractatus Logico-Pliilosopliicus, 
which could be described as the first book to be written on the philosophy 
of logic, Wittgenstein still had one foot in the denotationist camp, but 
his other foot was already free. . . . 

... It was only later still that Wittgenstein consciously and deliberately 
withdrew his remaining foot from the denotationist camp. When he 
said ‘ Don’t ask for the meaning, ask for the use he was imparting a 
lesson which he had had to teach to himself after he had finished with the 


*5 [Cf. ante, 32, n. 3.] 
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Tractatus. The use of an expression, or the concept it expresses, is the 
role it is employed to perform, not any thing or person or event for which 
it might be supposed to stand. Nor is the purchasing power of a coin 
to be equated with this book or that car-ride which might be bought 
with it. The purchasing power of a coin has not got pages or a terminus. 
Even more instructive is the analogy wliich Wittgenstein now came to 
draw between significant expressions and the pieces with which are played 
games like chess. The significance of an expression and the powers or 
functions in chess of a pawn, a knight or the queen have much in 
common. To know what the knight can and cannot do, one must know 
the rules of chess, as well as be familiar with various kinds of chess- 
situations which may arise. What the knight may do cannot be read 
out of the material or shape of the piece of ivory or boxwood or tin of 
which this knight may be made. Similarly to know what an expression 
means is to know how it may and may not be employed, and the rules 
governing its employment can be the same for expressions of very 
different physical compositions. The word ‘ horse ’ is not a bit like the 
word ‘ cheval ’; but the way of wielding them is the same. They have 
the same role, the same sense. Each is a translation of the other. 
Certainly the rules of the uses of expressions are unlike the rules of games 
in some important respects. We can be taught the rules of chess up to a 
point before we begin to play. There are manuals of chess, where there 
are not manuals of significance. The rules of chess, again, are completely 
definite and inelastic. Questions of whether a rule has been broken or 
not are decidable without debate. Moreover we opt to play chess and 
can stop when we like, where we do not opt to talk and think and 
cannot opt to* break off. Chess is a diversion. Speech and thought are 
not only diversions. But still the partial assimilation of the meanings of 
expressions to the powers or the values of the pieces with which a game 
is played is enormously revealing. There is no temptation to suppose 
that a knight is proxy for anything, or that learning what a knight may 
or may not do is learning that it is a deputy for some ulterior entity. 

[pp. 250-255] 


G. WILLIAMS 

International Law and the Controversy Concerning the 
Word *Law*^^ 


(Revised version 1956) 

It will be seen . . . that the error as to the ‘proper’ meaning of words 
and as to ‘ true ’ definitions is still widespread. For this there seem to be 
several reasons. . . . 

(1) The first misconception is the idea that a controversy as to con¬ 
cepts is not a verbal but a scientific controversy. Thus Lauterpacht 

fFrom (1945) 22 B.Y.B.T.L. 146, and reprinted in a revised version in Philosophy, 
Politics and Society (1956), ed. Laslett, p. 134, to which present page references are 
given.] 
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quotes Somld as denying that international law partakes of the character 
of law, while maintaining that this is not merely a matter of terminology, 

‘ for (Somld says), if we describe the rules of so-called international law 
as rules of law we thereby obscure the conception of law as generally 
used Before considering this, let us get clear what we mean by a 
concept or conception. A concept is simply a universal notion (such as 
space, time, causality, bird, law) symbolized by a word.'^’^ ‘ Investigating 

(or analysing) concepts ’ means exactly the same thing as defining the 
corresponding words. Now when Somld refers to ‘ the conception of law 
as generally used * he evidently means by the word ‘ law ’ municipal law. 
But this is only one use of the word; there is also its use to symbolize 
international law, which has many affinities to municipal law. It is easy 
to construct a concept that will cover both municipal and international 
law. Why should we not symbolize this concept by the word ‘ law ’? 
Somld objects; he wishes to confine the term ‘ law ’ to municipal law. 
But this is a mere matter of terminology, a fact that Somld expressly 
refuses to admit. 

(2) The second reason for the misunderstanding considered in this 
paper is the concealment in language of the difference between a verbal 
and a scientific (factual) question. Four words tliat tend to hide this 
difference are the copula (* to be ’), ‘ exist ‘ nature and ‘ theory *. 

As to the first, a sentence beginning ‘ Law is ... ^ may seem to state 
a fact; but it can practically always be translated by the words ‘The 
word “ law ” means . . . ’, when it clearly introduces a definition. The 
only case where this translation is not permissible is where the word 
‘ law ’ is independently defined. 

Then, as to the word ‘exist’, consider its use in the proposition: 

‘ International law does not exist ’. ITiis may mean two different things: 
(i) that states do not observe any normative rulers in their mutual dealings, 
at least in matters of major concern, or (ii) that, although states observe 
such rules in their mutual dealings, the rules are not to be given the 
name ‘ law The first assertion is a factual one; it can be verified or 
disproved by looking at the conduct of states. The second is purely 
verbal. Yet both assertions alike can be expressed by reference to the 
‘ existence ’ of international law. This word ‘ existence ’ seems to refer 
to a matter of fact, and may well in some contexts mislead the reader 
into thinking that a mere definition of terms is a scientific proposition.**® 

Lauterpacht, The Function of Law in the InternaiionaJ Community, p. 403, quot¬ 
ing Somld, Juristische Grundlehre, 2nd cdn. (1927), pp. 153-73. 

This definition is sufficient for present purposes, though it is possible for a concept 
to exist without words. ‘ A cat will watch for a long time at a mousehole, with 
her tail swishing in savage expectation; in such a case, one should say (so 1 hold) 
that the smell of mouse stimulates the “ idea *’ of the rest of what makes up an 
actual mouse *: B. Russell, Human Knowledge: Its Scope and Limits (London, 
1948), pp. 109-10; cp. ibid., p. 111. 

Again to prevent misunderstanding it may be pointed out that there is a s<?nse 
in which a definition is a statement of fact. A definition may be undcrstoo<l as 
stating the way in which the speaker chooses to use words, and the way in which 
one chooses to use words is a fact. Or again, a definition may state the way in 
which the word is ordinarily used, which is also a question of fact. Nevertheless, 
a definition is not in ordinary discussions advanced as a proposition about a 
4atum: it is a proposition which is itself a datum. 
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Again, an inquiry into the ‘ nature * of a concept like ‘ law ’ is simply 
a search for a definition of a word. But the word ‘ nature * seems to 
refer to a matter of empirical fact, and is therefore misleading. 

The fourth offender is the word ‘theory*. A scientific theory is a 
formula for correlating the facts of experience; in other words it is a 
statement of fact of a generalized kind. But a ‘ theory of law ’ or ‘ legal 
theory’ is not a statement of fact; it is a definition of words, or a 
value-judgment as to what the law ought to be or do, or both. 

In a recent article, Mr. Richard Wollheim has advanced the argument 
that an inquiry into the criterion of the validity of law is not a search 
for a definition, because it is necessarily relative to a particular legal 
system.*" This may be answered by saying that the term defined by this 
method is not law in general but, say, English law. The proposition 
that English law is a body of rules laid down in Acts of Parliament, 
judicial decisions, etc., is a definition of ‘ English law ’. 

(3) The third reason is our tendency to conceal the difference between 
a verbal question and a question of value-judgment. No one would be 
awarded a doctorate for asserting that in his opinion a state ought to rest 
on the consent of its subjects. Yet if he writes a book asserting that a 
state is an association resting on the consent of its subjects, academic 
honours may well follow. What is in truth a value-judgment is disguised 
as a definition of terms, and the definition of terms is itself erroneously 
regarded by the academic world as a scientific investigation. 

The result of this strange technique of argument may be surprising, 
as T. H. Green discovered when he found himself obliged by his own 
terminology to affirm that Czarist Russia could be counted as a State 
only ‘ by a sort of courtesy A similar difficulty is experienced with 
definitions of law, advanced by theorists like Duguit and Krabbe, which 
link it with natural law, ‘ social solidarity ’, the ‘ sense of right ’, or such¬ 
like. The consequence is that any particular rule that happens to be 
unjust, or anti-social, has to be denied the name ‘ law ’, even though it 
be enforced by the tribunals of a state. On the other hand, to define law, 
with Marx, as an instrument of class domination, has the peculiar and 
inconvenient result that the Protection of Animals Act is not law. 

Definitions may not only reflect but may sometimes affect emotional 
attitudes. However, this is not necessarily the case. Positivist definitions 
of law (like those of Austin, Holmes and Kelsen, which eliminate the 
moral a.spect) have been advanced and accepted by men who did not 
regard the law-maker as free from moral duties. 

(4) A fourth reason is our tendency to hypostatize (objectify) abstrac¬ 
tions. We take a word like ‘ bird ’ or ‘ law ’ and assume that somewhere 
in the universe there must be some entity corresponding to the word, an 
investigation into which is just as scientific and factual as the dissection 
of an individual sparrow in a laboratory. We assume, further, that our 
definition of the word must be an ‘ accurate ’ word-picture of this 
‘ thing ’ in the universe to which the word belongs. It is this idea that 

*0 ‘ The Nature of Law * (1954), 2 Political Studies, p. 128. [See post, 49.J 
51 Lectures on the Principles of Political Obligation, 1927 reprint, p. 137. 
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causes us to speak so frequently of ‘ true ’ definitions. As soon as we 
realize that bird and law are simply mental abstractions from the raw 
material of the universe, and that they do not exist by themselves 
separately anywhere, we realize that the idea of a true definition is a 
superstition. A description of an individual bird now before us, or of an 
agreed legal system, may be true or untrue, because we can verify it by 
reference to the facts; but a definition of ‘ bird ’ or ‘ law ’ cannot be true 
or untrue, because we do not start with any facts by which it can be 
checked. A definition can indeed be true in the sense that it is a 
representation of the ordinary meaning of the word: but the use of the 
adjective ‘ true * in this context is so likely to cause misconception that 
it is better to avoid it. 

Philosophers of the so-called ‘realist’ school have a great deal to 
answer for in this matter, for it is they who have stuck so stubbornly to 
the idea of the ‘ reality * of universals, and consequently to the idea of 
‘ true ’ definitions and ‘ true ’ meaning. Writing in the volume entitled 
Modem Theories of Law,^^ Professor C. A. W. Manning says: “‘What 
is philosophy? ” is doubtless a philosophical question: for amongst other 
things philosophy concerns itself with the true meaning of tenns ’. This 
must mean that philosophy concerns itself with the ordinary meaning of 
terms, or with suggested new meanings, or both. There is no other 
possibility. This is not to disparage philosophy, for much useful work 
can be done in investigating the ordinary meanings of words (e.g. the 
functions of the copula), and making suggestions for improvement. What 
is true for philosophy is true for more specialized investigations of a 
kindred nature, such as analytical jurisprudence. The point to insist on is 
that such studies must start from words as they are actually used ; it is 
unhelpful to frame definitions a priori and immediately to proceed to 
pronounce them ‘ true ’ or ‘ proper ’. 

(5) Arising out of the proper-meaning fallacy is the idea that words 
have not only a proper meaning but a single proper meaning. Tliis 
involves a denial of the fact that words change their meanings from one 
context to another. To illustrate the difficulties into which this idea 
lands one: we commonly speak of ‘ early customary law yet a municipal 
lawyer refuses to say that all social customs at the present day are law. 
Conventions of the constitution, for instance, are not usually called ‘ law * 
by the modern lawyer. Now it is a fact that it is practically impossible 
to frame a definition of ‘ law ’ in short and simple terms that will both 
include early customary law and exclude modern conventions of the 
constitution. If it includes the one it will include the other, and if it 
excludes the one it will exclude the other. This leads the single-proper¬ 
meaning theorists to argue among themselves whether conventions are to 
be put in or early custom to be left out. The misconception again comes 
from supposing that there is an entity suspended somewhere in the 
universe called ‘ law which cannot truthfully be described as both 
including custom and excluding custom. When we get rid of the entity 


^2 (1933), p. 184. 
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idea and realize that we are defining words, we see also that there is no 
absolute need to use words consistently. The word * law ’ has one mean¬ 
ing in relation to early customary law and a different meaning in relation 
to municipal law.®^ 

On this question of consistency of meaning a reservation should 
perhaps be made, though it is sufficiently obvious. Consistency is always 
in some degree desirable, and inconsistency may be a positive vice. A 
government that varies its definition of ‘ aggression ’ according as its own 
conduct or somebody else’s is being considered cannot be called honest. 
Honesty demands that words of praise and blame should be used con¬ 
sistently. Even in referential uses one could get muddled by inconsistency 
of language. However, owing to the inadequacy of language the same 
words sometimes have to be used in different meanings, and this need 
not cause confusion if the contexts are quite different. This is so, it is 
submitted, in the instance discussed in the previous paragraph. 

(6) Closely connected with the last misconception is the idea that 
there are natural differences of ‘ kind ’ quite independent of human 
classification. Thus Leslie Stephen, in a discussion of Austin, asks 
whether the fact that Austin’s ‘ laws improperly so called ’ do not conform 
to his definition of law ‘ corresponds to a vital difference in their real 
nature. Is he simply wsaying, “ I do not call them laws ”, or really pointing 
out an essential and relevant difference of ” kind ”? ’ And again: * The 
question then arises whether the distinction between laws and customs is 
essential or superficial—a real distinction of kinds or only important in 
classification.’®^ This language is misleading because it overlooks the 
fact that the concept of kind results from the process of classification, and 
that all classification is a man-made affair. An inquiry into whether a 
given difference is one of kind or of degree is a verbal, not a scientific, 
inquiry. 

(7) This error as to the existence of natural kinds is again closely 
connected with, if not simply an aspect of, the error as to the existence 
of natural essences. The latter error consists in the idea that the search 
for * essences * or ‘ fundamental features ’ is in some way a factual 
investigation, and not merely an inquiry into the meaning of words. 

[pp. 148-153] 

Must these dusty disputes last for ever? They will unless we bring 
ourselves to realize that definitions have no importance in themselves, no 
importance apart from the expression and ascertainment of meaning. 
The only intelligent way to deal with the definition of a word of multiple 

An illustration of this error is Timasheff’s Introduction to the Sociology of Law 
(1939). The author first advances what he calls a ‘working hypothesis’ of what 
law is, and then proceeds to try to * prove ’ this ‘ hypothesis * by reference to the 
‘ facts He does not perceive that his ‘ hypothesis * is a definition and that a 
definition can neither be proved nor refuted. Thus he is led to challenge Malinow¬ 
ski’s definition of law (advanced in a discussion of primitive law), arguing that it 
docs not ‘ work ’ as applied to later societies because it would turn rules regu¬ 
lating duels into legal rules (p. 277). The error is well pointed out by Kantorowicz 
in (1940) 56 L.Q.R. 115. 

54 The English Utilitarians (1900), iii, pp. 322, 324. 



G. Williams 


49 


meaning like ‘ law ’ is to recognize that the definition, if intended to be 
of the ordinary nneaning, must itself be multiple. [p. 155] 

When jurisprudence comes to disembarrass itself of verbal contro¬ 
versies . . . there will still be some questions that may usefully be saved 
for discussion on their own account. Thus a comparison of international 
law with municipal law would be a factual, not a verbal, discussion. 

[p. 156] 


R, WOLLHEIM 
The Nature of Law 
(1954) 

The question, What is the nature, or essence, of law? has long perplexed 
legal and political philosophers. . . . Perhaps the failure to produce a 
conclusive answer in this matter is to be ascribed not so much to the 
difficulty of the question as to the ambiguity of it. And perhaps many 
of the traditional answers are to be seen not as incompatible answers to 
the same question but as compatible answers to different questions: and 
the various ‘ schools of jurisprudence ’ not as the champions of conflicting 
views but as the reflections of divergent yet complementary lines of 
research. And this supposition is further confirmed by the way the 
question is phrased: What is the nature, or essence, of law? For 
questions of the form, What is the nature of XI or What is the essence 
of A'? are notoriously equivocal. Indeed the unsatisfactory condition of 
political philosophy can largely be attributed to the dominating position 
occupied within it by questions posed in this form. 

1. The first and the simplest interpretation that can be put on the 
formula What is the nature, or essence, of law? is to see it as raising the 
question. What is the definition of * law '? That is to say, the question 
might be a linguistic question: not a question about the phenomenon of 
law at all but a question about the word ‘ law ’—this distinction between 
questions about phenomena and questions about words being well brought 
out by the use of inverted commas in the formulation of the latter. 
Such linguistic questions can be answered in one or more of three possible 
ways. In the first place they can be answered by giving an explicit or 
equipollent definition, i.e. by giving a word or set of words that can in any 
sentence be substituted for any occurrence of the word to be defined so 
as to yield a new sentence equivalent in meaning to the old. Or they can 
be answered by giving a definition in use, i.e. by giving a series of 
equivalences each consisting of one sentence in which the word to be 
defined occurs and one sentence in which the word to be defined does not 

[From 2 Political Studies (1954), p. 128.] 

As portrayed in, for example, R. Pound, Outline of Jurisprudence (Cambridge, 
U.S.A., 1943), p. 31, where there appears a chart headed ‘The Principal Schools 
of Jurisprudence compared ’. 
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occur and that also dilQfers from the first sentence in some further respect. 
From such a series we gather the use of the original word. Or finally 
such linguistic questions can be answered by giving an elucidation of the 
word, by giving a general characterization of what we mean by it. Such 
elucidations can, however, be very misleading, for the fact that they are 
generally couched in the material mode of speech may make us forget or 
overlook their essentially verbal character. We say ‘ Law is . . .* rather 
than ‘ 1 he word “ law ” means . .and in saying the first may well forget 
that we are saying nothing that we could not say if we said the second. 

But once we have recognized the purely linguistic character of these 
elucidations, we may easily come to question their value or importance. 
For how, we might ask, can a question that is merely verbal be anything 
but trivial? Certainly the extreme claims put forward by philosophers, 
either for the process of elucidation in general or for their own particular 
elucidation,®^ cannot be admitted. But setting aside these exaggerated 
claims, can we not establish a more moderate case for the utility of these 
elucidations? Some philosophers will no doubt want to deny even this 
on the grounds that we know perfectly well how to use the words in 
question and that any further effort to instruct us in this matter can only 
result in barren scholasticism.®* Such an attitude is certainly congenial 
in its impatience with futile word-chopping. And there seems to me to be 
at least this much truth in it: that the value of such elucidations lies not 
so much in revealing to us senses of words hitherto unsuspected but in 
separating the real meaning of a word from accretions due to association 
and custom. But this in itself is no mean or otiose task.®* [pp. 128-130] 

These extreme claims arc often made to seem more plausible by the habit of refer¬ 
ring to elucidations as ‘ theories,* e.g. the ‘ imperative theory.* This is mis¬ 
leading because to call a set of propositions a ‘ theory * is to suggest that they 
have an empirical content, that they describe or explain matters of fact. Cf. 
H. L. A. Hart, Definition and Theory in Law (London, 1953). 

Such is the attitude officially professed by Professor Glanville Williams: ‘The 
only intelligent way to deal with a verbal question like that concerning the 
definition of the word “ law *’ is to give up thinking and arguing about it,’ he 
writes in ‘ Is International Law ** Law ”?* British Year Book of International Law 
(1945), p. 163. [Ante, 44.] However, his practice, both in this article and in the 
series of articles entitled * Language and the Law ’ in Law Quarterly Review, vols. 
Ixi and Ixii (1945-46), where he subjects a number of legal terms and arguments to 
the most acute and illuminating analysis, belies this. His professed attitude is, 
I think, partly explicable by the way he uses the expression ‘ verbal dispute ’ to 
cover both disputes that purport to be about matters of fact but are bedevilled by 
a difference in usage and disputes that are avowedly about usage. Finding the 
first sort of dispute trivial and futile, he tends to transfer his feelings of exaspera¬ 
tion to the second sort of dispute. TTiis transference is quite frequent and accounts 
for much of the hostility felt towards the use of linguistic analysis as a primary 
tool. 

A practical illustration of this point is provided by anthropology: see B. 
Malinowski, Crime and Custom in Savage Society (London, 1926). According to 
the author, earlier anthropologists (Durkheim, Hobhouse, Rivers), by using a 
definition of ‘ law ’ which included some characteristics peculiar to developed 
legal systems, had thereby been led to the correct but misleading conclusion that 
priniilive man had, in this sense of the word, no law. This conclusion was mis¬ 
leading in that it suggested that primitive man was subject to no external form 
of constraint, and hence implied the need for some psychological theory in terms 
of ‘ a group sentiment * (Rivers), a ‘ collective consciousness * (Durkheim), the 
‘chains of immemorial tradition’ (Sidney Hartland) to account for social 



R, Wdlheim 


51 


2. A second question that the formula, What is the nature or essence 
of law? can be used to raise is the question that we could express more 
precisely by asking What is the criterion of validity of law? Now though 
Analytical Jurisprudence has done much to dispel many of the confusions 
that perplex legal philosophers, it has made little or no attempt to 
differentiate clearly between a definition and a criterion of validity. 
1 think that the best way of exhibiting the distinction I have in mind is 
this: when we define the word ‘ law ’, we aim at producing or eliciting a 
rule for the use of the word that applies equally well whether we are 
talking about English, French, Swiss, or Bantu social life. But a criterion 
of validity is necessarily relative to the particular legal system. It may 
of course be the case that two legal systems employ the same criterion of 
validity, but this would only be coincidental. Before we can justifiably 
declare that a certain law is valid we must know, first, of which system 
it purports to be an element, and secondly what is the operative criterion 
for that system. A definition is relative to a language, a criterion of 
validity is relative to a legal system. 

Now to talk of a criterion of validity in respect of legal systems may 
well sound artificial. And of course it is, and intentionally so. Lawyers, 
judges, use the law, present cases, produce decisions, and their activity 
seems at first sight chaotic and without principle. However, we find 
that there is a permanent effort made to distinguish between statements 
that are statements of law and statements that are not statements of law. 
A task that confronts (he jurist is to elicit the general principles on which 
this is done. We may profitably compare this activity to that of the 
logician who, confronted by the apparently irregular and ‘ natural ’ 
linguistic behaviour of people, makes a ‘ rational reconstruction ’ of a 
language; and, having done so, can talk about the criterion of significance 
of that language. Such a ‘ rational reconstruction ’ of a language does 
not imply that people consciously use only statements permitted by this 
criterion or consciously refrain from making statements prohibited by 
this criterion. Linguistic discrimination of this sort is intuitive and 
unconscious. The logician’s task is to draw up the principles that 
logically justify such an activity—not those that psychologically prompt it. 
Even in such a rigorous language-system as a logical calculus, we may 
well have little difficulty in determining, in an intuitive favShion, whether 
certain formulae are or are not theorems of that calculus: and only later 
attempt to formalize what we have been doing by laying down the 
decision-procedure for that calculus. 

solidarity. Such scmi-metaphysical explanations need not have arisen, according 
to Malinowski, if it had not been for the ill-chosen vocabulary of earlier anthro¬ 
pologists : ‘ By defining the forces of law in terms of authority, codes, courts and 
constables, we must come to the conclusion that law needs no enforcement in a 
primitive community * (ibid., p. 14). Malinowski saw that a necessary prelude 
to rewriting the anthropology of primitive law was a new and le.ss cumbrous 
definition of * law.* He writes: * Anthropology seems here to be faced by a 
similar difficulty as the one overcome by Tylor in his “ minimum definition of 
religion **.* The author makes this same point, bringing out the linguistic factor 
rather more clearly, in his Introduction to H. I. Hogbin's Law and Order in 
Polynesia (London, 1934). [C/. post, 336.] 
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3. However, there also exists an important and interesting line of 
inquiry which has been almost universally misunderstood—and certainly 
no less by its practitioners than by its critics. Let us look at this. As 
we have seen, a criterion of legal validity is necessarily relative to a legal 
system; each system has its own criterion, and to ask for a criterion 
without specifying the system is analogous to asking for the method of 
scoring without specifying the game. But, it has been felt, perhaps what 
wc can give is, not a general criterion of validity for all systems, but 
a general schema for the criterion of validity of any system ; a skeleton, 
as it were, that any criterion must satisfy if it is to fulfil its proper task— 
just as wc might hope to give, not a general method of scoring, but a 
schema that any method must satisfy.**® [pp. 131-132] 


[This, in Wollheim’s view, was what Austin*s theory of sovereignty aimed at 
achieving (^e op. cit.^ pp, 133-137). But it should be borne in mind that Austin 
was expressly Imuting his criterion to developed systems: see ante, 14.J 
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NATURAL LAW 

Natijrai. law thinking has occupied a pervasive role in the realms of 
ethics, politics, and law from the earliest times. Indeed, so numerous 
are its forms and so varied its disguises that many an empiricist may 
end by resignedly applying to it the Horatian tag: furca expellas tamen 
usque recurret. At some periods its appeal may have been essentially 
religious or supernatural, but in modem times it has formed an 
important weapon in political and legal ideology. Essentially it has 
afforded a valuable aid to the powers that be, desirous of justifying 
the existing law, and the social and economic system it embodied, for 
by regarding positive law as based on a higher law ordained by God 
or by divine or natural reason, the actual legal system thus acquired 
a sanctity it would not otherwise possess. ‘ And though the possibility 
of conflict existed between the two laws, this rarely, if ever, arose 
in practice and was usually met by a presumption in favour of existing 
law. The idea of natural rights similarly had its origin in con¬ 
servative forces anxious to sanctify property (symbol of the existing 
order) as the fundamental human right overriding even the right to 
life itself.*' Yet there lurked behind this notion an equally revolu¬ 
tionary factor in its emphasis on human equality, which was already 
in evidence in the American Declaration of Rights and became fully 
manifest with the outbreak of the French Revolution. The reaction 
which this provoked, coupled with other factors which will be men¬ 
tioned later, resulted in a diminished respect for natural law theories 
as such during the nineteenth century. During the present century 
there are signs of a revival, though these are not easy to evaluate. 

Idealism and Positivism 

Any attempt to split human thought into rigid categories is bound to 
fail. But certain broad trends or attitudes are nevertheless discernible, 
and although the division may be as suspect as the belief expressed 
in Gilbert’s lolanthe that everyone is bom a little Conservative or a 
little Liberal, it remains a useful starting point to emphasise how 
certain minds have leaned towards idealism, while others have 
heartily rejected this in favour of positivism or empiricism. This 

1 Cf. Kelsen, What is Justice? p. 137 et seq ,; also V. Gordon Childe, What 
Happened in History, pp. 211-217. 

2 Kelsen, op. cit., p. 153. 

Cf. antCt xiii; post, p. 60. 
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cleavage is to be observed in most, if not all, forms dl human thought, 
of which philosophy, history and ethics afford useful illustrations. 
Indeed it is even to be found in the arts and literature, whose exponents 
may be segregated into adherents of either the romantic or the 
classical approach. The idealist attitude received its most famous and 
influential exposition in Plato’s theory of ideas. On this theory the 
physical phenomena of the world are mere manifestations of a superior 
order laid up in heaven and should be studied only in order to gain 
insight into the ultimate pattern. Those whose eyes are fixed only 
on the “ apparent ” facts of this world are likened to dwellers in a 
cave studying but the shadows on the wall of the real events happening 
outside.^ Incidentally this attitude is also associated with another 
unfortunate consequence of Platonism, namely, the belief that words 
have an intrinsic meaning which can be ascertained by proper inquiry 
and which thereby leads us to the immutable essence of the things for 
which they .stand.^ It also tends to look for absolutes, such as 
absolute justice. 

Positivism ° on the other hand prefers observable facts to meta¬ 
physics, and although not averse to abstractions, such as sense-data, 
does not look for or accept a higher reality over and above the 
external world of the senses. It therefore tends to be secular, 
empirical, and relativist, and concentrates on things as they are rather 
than as they might or ought to be. 

At first sight natural law would seem to be essentially an idealist 
conception, and it is true that this has indeed been its characteristic 
in many phases of its long history. Thus natural law has often been 
pictured as an ideal system laid up in heaven of which positive law 
can be but an imperfect simulacrum. Yet positivist and empirical 
thinkers have also at times deployed natural law ideas. When they 
have done so. however, they have tended to associate it with the 
physical laws of nature (including human nature itself) rather than 
with an ideal system of law. Hence natural law has been envisaged 
as a mere law of self-preservation,® or as an operative law of nature 
(either man s or the universe s) constraining him to a certain pattern 
of behaviour, though without necessarily any belief in any higher 
purpose inherent in such a law. 

Also it should be observed that juristic, like other theories, some- 
fimes cut across this division. Thus the approach of the sociological 
jurist, such as Pound, is basically empirical, yet by its reliance 
on a pre-established canon of values it seems to partake of ideahst 


® See, Republict vii, 514. 

* C/. ante, 33. 

* except for a brief period 

* ^ ta Zrf24 empiricism. 
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natural law thinking, so that Friedmann even feels justified in calling 
it sociological idealism/ Yet this approach is markedly secular and 
also relativist in its emphasis on changing values. So too Bentham 
was fundamentally a positivist whose bites mires were natural law 
and metaphysics; yet, in some ways, his principle of utility was a 
canon of value not susceptible of proof but only justifiable if at all 
by a metaphysical argument,” and therefore idealist in character. 

No real cat^orisation is therefore possible, yet it may assist clarity 
of thought if we recognise as idealists only those jurists who believe 
in some higher system to which mere positive Jaw should conform. 

Greek Origins 

If there arc traces to be discerned of the conception of natural law 
among almost all peoples,* it is nevertheless to the Greeks that we 
must look for the primaiy source of western allegiance to this 
pervasive notion. Whether the law of nature was first conceived as 
governing the cosmos and thence applied to man or society, or whether 
(as Kelsen contends) the idea of universal law was a projection of 
the law of the state into the physical universe, may well be disputed. 
Certainly the notion of divine retribution operating in human affairs 
tended to create confusion between natural law as a norm prescrib¬ 
ing conduct and physical law compelling it, and KeLsen even suggests 
that it was not till Hume that the idea of causality as a norm directed 
at nature by the divine will was substantially abandoned.” 

The Greeks themselves, though comparatively uninterested in the 
technical development of law, were much concerned in exploring its 
philosophical foundations, and in doing so evolved many fundamental 
concepts, of which natural law was perhaps the most important. In 
the classical period, however, little attention was paid to the idea of 
universal Jaw, though it was current doctrine that there was in each 
city state a body of law (i’6/ios), fundamental and unchangeable and 
often unwritten, and which it was a usurpation to override, though 
the assembly might pass decrees changing the law in matters of less 
moment.” Plato, indeed, by his idealist philosophy, laid the 

^ Legal Theory, 3rd cd., Chap. 19. 

« This was admitted by Bentham himself: see Principles of Morals and Legislation, 
Chap. I. § 11. 

* See, e.g., as to China, J. Needham, Science and Civilisation in China, vol. 2 
(1956), Chap. 18, p. 518 et seg. 

For an attempt to derive natural law thinking from an “ approach to life com¬ 
pounded of magic, religion and metaphysics,** see A. Ross on Law and Justice 
(1958), p. 227 et seq, 

Kelsen, op. cit., p. 314 et seg. 

12 See Aristotle, Politics (ed. E. Barker), pp. 127-128. The odium attached to legis¬ 
lative innovation is dramatically illustrated by the fact that the existing law had 
to be arraigned in a prosecution and that among the Locrians, the “ prosecutor ** 
had to appear with a halter round his neck, which was drawn tight if his proposal 
was reject^. 
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foundations for much of subsequent speculation on natural law 
themes, but he had nothing to say on natural law as such in tlie 
sense of a normative and overriding system of rules. Indeed his 
Republic was based on the substitution for law of the philosopher- 
king, who could attain absolute justice by consulting the mystery 
locked in his own heart, which partook of the divine wisdom but 
remained uncommunicable to lesser mortals. And even Aristotle, 
for whom nature played a cardinal role in the unfolding of man’s 
social development, was so little interested in natural law in the form 
of normative rules that he contented himself with a passing reference 
to the distinction between natural and conventional justice, while 
immediately qualifying this by pointing out that, among men, even 
natural justice is not necessarily unchanging.” 

It is with the decline of the city-state and the rise of large 
empires and kingdoms in the Greek world, associated with the con¬ 
quests of Alexander, that natural law as a universal system comes 
to the fore, and for this the stoic philosophers were particularly 
responsible. They stressed the ideas of individual worth, moral duty 
and universal brotherhood, and though in the early days theirs was 
a philosophy of withdrawal enjoining conformity to the universal 
law upon the select few of wise men alone, in its later development, 
especially under Panaetius of Rhodes, in the second century b.c., 
stress was placed on its universal aspects as laying down a law not 
only for the wise, but for all men.” 

Ju.s Gentium 

It was in this form, especially through the Greek-loving Scipionic 
circle, that Stoicism passed over to and influenced Roman thought. 
The more concrete mind of the Roman lawyer, however, had little 
time or place for natural law as such, which he regarded as a 
rhetorical flourish more suitable for orators than for jurists; but by 
developing the analogous and more specific category of the jus 
gentium, the Roman lawyers furnished a valuable fresh starting point 
for the speculations and legal development of later ages. 

Medieval Period 

Throughout the Middle Ages, the theology of the Catholic Church 
set the tone and pattern of all speculative thought. As Gierke has 
pointed out, two vital principles animated medieval thought: unity, 

1* See post, 64. This was put forward as a counter-blast to the Sophist view of law 
as purely conventional (see Republic, Bk. II). For a defence of the positive 
humanist viewpoint of the Sophists, see A. Ross, op. cU., pp. 240-241. 
t* The rival and less important school of Epicurus was typically positivist, equating 
morality with expediency. 
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derived from God, and involving one faith, one Church, and one 
empire, and the supremacy of law, not merely man-made, but con¬ 
ceived as part of the unity of the universe. Yet, until Aquinas in 
the thirteenth century, Christian thought was also bedevilled by the 
notion of law and human dominion being rooted in sin. It was not 
the least of Aquinas’s contributions, in seeking to synthesise the 
natural and biological approach to man in society, put forward by 
Aristotle, with the Catholic view of universal divine law. that he 
rejected the idea that civil government was necessarily tainted with 
original sin and argued for the existence of a hierarchy of law derived 
ultimately from God, and in which human or positive law had a 
rightful though lowly place and worthy for its own sake.^® 

The difference between practice and theory was never more 
manifest than in the medieval period, with its high-sounding moral 
doctrine combined with barbarous usages and strong-arm justice. 
Thus the universal recognition that civil law was subordinate to 
natural law and invalid if infringing it (though Aquinas distinguished 
between primary and secondary natural law, the latter being to some 
extent destructible had little significance in practice, as witness the 
attitude to usury prescribed by natural law, yet indulged in by the 
Poj^ themselves.^® Sometimes a court would declare that a statute 
contrary to natural law or reason would be void,^® but as Pollock 
remarked, “ in England it was never a practical doctrine ” to use 
Maitland’s phrase, “ little came of it.” 

SlXTEENIH TO EiGHTEENIK CENTURIES 
The Renaissance led to an emphasis on the individual and a rejec¬ 
tion of the universal collectivist society of medieval Europe in favour 
of independent national states, and, where the Reformation followed, 
separate national Churches.”^ Thought begins to take a secular cast, 
as exemplified by Machiavelli, who examined human institutions 
without regard for divine prescriptions, and in the light of naked 
expediency. Natural law survived, and indeed was used by Grotius 
and others as the foundation of a new international law to regulate 
the affairs and warfare of the rising national slates, but it became 


'5 'PoUiical Theories of the Middle Age (cd. M»iitland), p. 9 et seq.\ p. 73 et seq. 
See T. Giibcy, Principality and Polity, p. 146 el seq. 

Post, 74. 

18 Cf. T. Gilbey, op. cit., pp. 183-184. 

18 e.g., per Coke C.J. in Bonham's Case (1610) 8 Rep. 114, 118, 

28 Expansion of the Cottimon Law, pp. 121-122. 

21 Select Legal Essays, p. 124. 

22 Even in some Catholic countries, especially France, the Church adopted a dis¬ 
tinctively nationalist attitude. In France this was known as Gallicanism. 
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distinctly secular,^” and more lawyer-like and indeed Romanist in 
character. At the same time it was used, together with the more 
popular though not in itself novel theory of the social contract, 
either to bolster up.*® or in some cases to restrain,®' the new-found 
weapon in the lawyers’ and politicians’ armoury of legal sovereignty. 
By the eighteenth century it had become identified with universal 
reason, but it was dealt severe blows both by that age’s supreme 
rationalist, David Hume, who rejected the existence of natural law 
or the social contract as contrary to empirical truth, and also 
indirectly by that most irrational of thinkers, Rousseau, who 
emphasised the revolutionary aspect of the doctrine by his arguments 
in favour of inalienable sovereignty vested in the “ general will,” as 
opposed to any individual ruler or oligarchy. By the end of the 
century the French Revolution had shown how what was primarily 
a con-servative doctrine justifying existing law could be turned into 
a dangerous weapon of subversion, and the philosopher Kant had in 
any event reduced it to a bloodless category, a categorical imperative 
of a purely formal kind of universal application but without material 
content.®' 


Nineteenth Ceniury 

The time had come to explore other paths, and two of these became 
dominant during the succeeding century. Rousseau, by his emphasis 
on the mystic collective power of the “ general will ” which he 
attributed to every political society, paved the way for the more 
extreme idealist position of Hegel, who ended by deifying the state 
as a higher reality implicit in the laws of history and the consciousness 
of the people, whose individual wills only attain full realisation in this 
form.®' The state was an end-in-itself and absolutely sovereign, a 
product of the laws of history but not otherwise subject to an 
external natural law. Later in the century, the rise of Darwinism 
led to an attempt to see the law of evolution and natural selection as a 
sociological phenomenon automatically regulating man’s relations in 
society.®* Both attitudes involved the rejection of a normative natural 
law in favour of a causal law dominating the actual course of events. 

The other and equally important movement was positivist in 
approach, and sought to relegate natural law to the sphere of morals 

Thus Grotius asserted that human nature is the mother of natural law, and that 
it would operate even if God did not exist. 

2^ This idea can be traced at least as far back as the Greek sophists; see per Glaucon 
in Plato’s Republic^ Bk. 11. 

25 As in Hobbes. 

2« As in Locke, whose doctrine of natural rights was later embodied in the United 
States Declaration of Rights and Constitution. 

27 Post, 79. 

28 C/. post, 284. 

2® Herbert Spencer exemplified this approach. 
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and religion, and to segregate man-made law as a distinct phenomenon 
whose validity did not rest on divine or supernatural sanctions. Such 
was the doctrine of the influential Utilitarians, followers of Bentham. 
Austin gave this approach its classic expression in his imperative 
theory.®" 


Twentieth Century 

Yet the idea of an overriding law expressing a higher truth and a 
higher justice than that embodied in man-made law is not easily 
extinguished.®’ On the one hand some detect signs of this doctrine 
even among those who reject it, as for instance in the principle of 
utility of Bentham. Lundstedt indeed has asserted that all schools 
of jurisprudence (except his own) adopt the natural law approach, by 
admitting what he terms the “ method of justice,” whereby the law is 
developed according to what is deemed objectively just in accordance 
with an imaginary “ material ” law underlying the positive legal 
rules.®® Apart from this, the decline in social and economic stability 
in the present century, coupled with reviving doubts as to the method 
of the empirical sciences affording the sole avenue to truth, have led 
to some reaction in favour of natural law thinking. In England, 
positivism still remains dominant, and natural law or justice is but 
rarely invoked (and then usually with a sneer or an apology) by the 
judge or practising lawyer.®® This, however, is not to say that it may 
not occasionally reappear in a disguised form,®" as well as being 
dressed up for formal occasions.’® In the United States the existence 

30 But the analytical jurisprudence of Austin resembled that of the natural lawyers 
in being primarily conceptual; also Austin interpreted both natural and positive 
law in terms of command; God’s and the sovereign’s respectively. 

31 Cf. H. J. Laski to Holmes J.—“'Fhc truth is that we are witnessing a revival of 
* natural ’ law and natural is the purely inductive statement of certain minimum 
conditions we can’t do without if life is to be decent ** {Holmes-Laski Letters^ I, 
116-117). 

32 Post, 246. 

33 There may be occasional references to natural law in such matters as parental 
relations (sec, e.g.. Re Carroll fl9311 1 K.B. 717; for a recent Canadian case on 
this topic placing far greater emphasis on natural law, see Chabot v. Lamorandiere 
(19571 Q.B. 707, and notes thereon in (1958) 36 Can.B.R. 248, and (1958) 4 
McGill L.R. 279 et seq.)\ and where foreign law is involved (sec, e.g., Naiional 
Bank of Greece v. Metliss 119571 ^ All E.R. 608, 612-613). Also natural justice 
is invoked in some cases, e.g., in quasi-contract (see Holt v. Markham [1923] 1 
K.B. at p. 513, where Scrutton LJ. stigmatised this as “well-meaning sioppincss 
of thought ”) and in cases of expulsion from associations (c/. per Lord Shaw 
in L. G. V. Arlidge (19151 A.C. at p. 138); and cf. Board of Trade v. Owen 
(19571 A.C. 602, on mala in se. 

3^ e.g., under the concepts of reasonableness, and of public policy. 

35 Thus in welcoming the American Bar Association to London in 1957, Lord 
Kilmuir L.C. referred to “ the doctrine which we share with a wider community 
even than that of the Common Law but which has for various reasons become 
a little dusty and old-fashioned in recent years and which I myself would like 
to see refurbished and restored to the position which it once used to occupy. I 
refer to the doctrine of the law of nature, one of the noblest conceptions in the 
history of jurisprudence “ ijhe Times^ July 25, 1957). 
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of fundamental rights in the Constitution has given more scope for 
the natural lawyer,®® and the Universal Declaration of Human Rights 
is essentially a natural law document. On the Continent, idealism 
has long remained the dominant philosophy,®^ and natural law think¬ 
ing is by no means as alien among Continental lawyers (especially in 
Catholic countries) as in those of common law countries. 

In the realm of theory, first, there are the neo-scholastics who 
follow and further refine the doctrines of Aquinas, officially adopted 
as part of the teaching of the Catholic Church since 1879.®® Then 
there are the formal idealist schools, who seek to set up a formal 
structure of just law and then strive, however unsuccessfully, to give 
it a material content, such as Slammlcr in Germany, and del Vecchio 
in Italy. Lastly, there are empirical and sociological lawyers, such 
as G6ny: and also Duguit, who while rejecting a metaphysical natural 
law, seeks to re-establish overriding principles in the name of social 
solidarity. And among common lawyers of this latter persuasion 
there are signs in some quarters of a desire to establish or recognise, 
as an inner core of the law itself, a moral standard which must 
accept or reject individual rules according as they conform to what 
is believed to be objective justice.®® 

Behind all these attempts to find a place for a higher law may 
be discerned a feeling of discontent with justice based on positive 
law alone, and a strenuous desire to demonstrate that there are 
objective moral values which can be given a positive content and 
expressed in normative form, and that law which denies or rejects 
these values is self-defeating and nugatory. How, for instance, can 
we honour with the name of law many of the inhuman decrees of the 
Nazi state? With this feeling we may sympathise, but the belief 
in objective moral values is easier to assert than to justify rationally. 

Though for the most part the higher law envisaged was, as Judge Arnold has 
pointed out, Jittie more than “ the folklore of capitalism *’: see Thurman Arnold, 
Folklore of Capitalism (1937). 

3 7 See Passmore, 100 Years of Philosophy, pp. 318-321, 459-461. 

Encyclical, Aetcrni Patris, 1879. 

'‘‘J See L. L. Fuller, “ Positivism and Fidelity to Law ” in (1958) 71 Harv.L.R. 630. 
This theory must not be confused with the far more obvious thesis that there 
is a moral content in any legal system: cf. A. L. Goodhart, English Law and 
the Moral Law (1953): R. Pound in (1952) 68 L.Q.R. 300. Jerome Hall, in his 
so-called “ integrative jurisprudence,” has treated law as the coalescence of three 
elements: legal ideas, facts and valuations {Studies in Jurisprudence & Criminal 
Theory (1958), p. 129). While rejecting traditional natural law, he claims that 
there is emerging a natural law jurisprudence which provides the foundation of 
a potentially universal legal philosophy (p. 141). There are “ objectively better 
or worse solutions of legal problems ... in brief, valuation makes sense,” and 
values are an essential element in many legal norms (p. 140). But ” evaluation 
is significant only when closely related to fact ” (p, 29), and must “ draw con¬ 
stantly on the discoveries and descriptions of legal sociology ” (p. 46). In what 
sen.se, however. Hall regards his values as established ” objectively ” is far from 
clear, save perhaps by a kind of sociological utilitarianism. 

Cf. Fuller, op. cit., p. 650 et seq. ; and J. Hall, who raises the issue whether there 
can be said to be ” law ” in Soviet Russia, op. cit., p. 142; but cf. post, 283. 
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Hume long ago pointed out the logical objection to any attempt to 
transmute “ ought ” into “ is ” (/.e., to attempt to derive normative 
statements from statements of fact) and it may well be questioned 
whether recent attempts to bridge this gulf succeed in overcoming 
this basic obstacle/^ Value judgments do not state facts but indicate 
choices or preferences, though it may be acknowledged that such 
choices are not necessarily completely arbitrary or random, but may 
be based on rational argument and persuasion,^^ and in this sense 
therefore need not be characterised, pace Kelsen and Lundstedt, as 
purely subjective. But it Ls difficult to avoid the reflection that even 
if a universally acknowledged set of values could be established, so 
that in this qualified sense it could be said that such a code “ exists ” 
as a fact*^ its content would be likely to be so vague and subject 
to so much qualification, as to be vacuous.'*® 


PLATO 


Republic 

Translated, F. M. Comford 

[The “ Idealist ” philosophy of Plato] 

Now we said that ignorance must correspond to the unreal, knowledge 
to the real. So what he is believing cannot be real nor yet unreal. 

True. 

Belief, then, cannot be either ignorance or knowledge. 

It appears not. 

Then does it lie outside and beyond these two? Is it either more 
clear and certain than knowledge or less clear and certain than ignorance? 
No, it is neither. 


Ante, 27. 

^2 Cf. post, 105. Sec also W. H. Whyte, The Organisation Man (1951), pp. 28- 
30, on the attempt to determine ethics “scientifically” through the concept of 
“ equilibrium,” one of those “ murky words so serviceable to obscuring con¬ 
tradiction ” (p. 29). Moore’s theory that “ good ” is a simple unanalysable 
“ non-natural ” quality like “ yellow,” which wc know directly by intuition is a 
form of objectivism, but even if accepted (which few philosophers do) it does 
not solve the problem of reconciling conflicting intuitions. Cf. ante, 6, and 
Howcll-Smith, Ethics, Chap. 3, and p. 237. 

See post, 398. 

Cf. ante, 40. 

Cf. per Lord Shaw in L. G. B. v. Arlidge [1915] A.C. at p. 138 ; Weldon, 
Vocabulary of Politics, p. 128. 

Cf. ante, 54. 
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It rather seems to you to be something more obscure than knowledge, 
but not so dark as ignorance, and so to lie between the two extremes? 

Quite so. 

Well, we said earlier that if some object could be found such that it 
both is and at the same is not^ that object would lie between the perfectly 
real and the utterly unreal; and that the corresponding faculty would be 
neither knowledge nor ignorance, but a faculty to be found situated 
between the two. 

Yes. 

And now what we have found between the two is the faculty we call 
belief. 

True. 

It seems, then, that what remains to be discovered is that object which 
can be said both to be and not to be and cannot properly be called either 
purely real or purely unreal. If that can be found, we may justly call it 
the object of belief, and so give the intermediate faculty the intermediate 
object, while the two extreme objects will fall to the extreme faculties. 

Yes. 

On these assumptions, then, I shall call for an answer from our friend 
who denies the existence of Beauty itself or of anything that can be called 
an essential Form of Beauty remaining unchangeably in the same state for 
ever, though he does recognize the existence of beautiful things as a 
plurality—that lover of things seen who will not listen to anyone who 
says that Beauty is one, Justice is one, and so on. I shall say to him, 
Be so good as to tell us: of all these many beautiful things is there one 
which will not appear ugly? Or of these many just or righteous actions, 
is there one that will not appear unjust or unrighteous? 

No, replied Glaucon, they must inevitably appear to be in some way 
both beautiful and ugly; and so with all the other terms your question 
refers to. 

And again the many things which are doubles are just as much halves 
as they are doubles. And the things we call large or heavy have just 
as much right to be called small or light. 

Yes; any such thing will always have a claim to both opposite 
designations. 

Then, whatever any one of these many things may be said to be, can 
you say that it absolutely is that, any more than that it is not that? 

They remind me of those punning riddles people ask at dinner parties, 
or the child’s puzzle about what the eunuch threw at the bat and 
what the bat was perched on.^’^ These things have the same ambiguous 
character, and one cannot form any stable conception of them either as 
being or as not being, or as both being and not being, or as neither. 

Can you think of any better way of disposing of them than by placing 
them between reality and unreality? For I suppose they will not appear 

A man who was not a man (eunuch), seeing and not seeing (seeing imperfectly) a 

bird that was not a bird (bat) perched on a bough that was not a bough (a reed), 

pelted and did not pelt it (aimed at it and missed) with a stone that was not a 

stone (pumice-stone) F.M.C. 
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more obscure and so less real than unreality, or clearer and so more real 
than reality. 

Quite true. 

It seems, then, we have discovered that the many conventional notions 
of the mass of mankind about what is beautiful or honourable or just 
and so on are adrift in a sort of twilight between pure reality and pure 
unreality. 

We have. 

And we agreed earlier that, if any such object were discovered, it 
should be called the object of belief and not of knowletlge. Fluctuating 
in that half-way region, it would be seized upon by the intermediate 
faculty. 

Yes. 

So when people have an eye for the multitude of beautiful things or of 
just actions or whatever it may be, but can neither behold Beauty or 
Justice itself nor follow a guide who would lead them to it, we shall say 
that all they have is beliefs, without any real knowledge of the objects of 
their belief. 

That follows. 

But what of those who contemplate the realities themselves as they 
are for ever in the same unchanging state? Shall we not say that they 
have, not mere belief, but knowledge? 

That too follows. [pp. 182-184; v. 478-479J 


ARISTOTLE 

Politics 

Translated, Sir Ernest Barker 

Because it is the completion of associations existing by nature, every 
polis exists by nature, having itself the same quality as the earlier asso¬ 
ciations from which it grew. It is the end or consummation to which 
those associations move, and the ‘ nature ’ of things consists in their end or 
consummation; for what each thing is when its growth is completed we 
call the nature of that thing, whether it be a man or a horse or a fatnily. 
Again [and this is a second reason for regarding the state as natural] the 
end, or final cause, is the best. Now self-sufficiency [which it is the object 
cf the state to bring about] is the end, and so the best; [and on this it 
follows that the state brings about the best, and is therefore natural, since 
nature always aims at bringing about the best]. 

[Thus for Plato justice is not to be attained by a legal system, but by the unfettered 
rule of the philosopher-king who has attained knowledge of absolute justice. 
In his old age Plato adumbrated in his Laws a second best substitute, where laws 
and not men governed. What emerges is a kind of Spartan totalitarianism. For 
the view that Plato always regarded this second-best as the best actual state (;.e., 
a state governed by law embodying reason, though imperfectly) see Jerome Halk 
Studies in Jurisprudence and Criminal Theory (1958), Chap. 3.] 

[i.e., city-state.] 
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From these considerations it is evident that the polis belongs to the 
class of things that exist by nature, and that man is by nature an animal 
intended to live in a polis.^® He who is without a polis, by reason of his 
own nature and not of some accident, is either a poor sort of being, or a 
being higher than man. ... 

. . . We may now proceed to add that [though the individual and the 
family arc prior in the order of time] the polis is prior in the order of 
nature to the family and the individual. ITie reason for this is that the 
whole is necessarily prior [in nature] to the part.*” If the whole body be 
destroyed, there will not be a foot or a hand, except in that ambiguous 
sense in which one uses the same word to indicate a different thing, as 
when one speaks of a ‘ hand ’ made of stone ,* for a hand, when destroyed 
[by the destruction of the whole body], will be no better than a stone 
‘ hand ’. All things derive their essential character from their function 
and their capacity; and it follows that if they are no longer fit to dis¬ 
charge their function, we ought not to say that they are still the same 
tilings, but only that, by an ambiguity, they still have the same names.*^ 

[pp. 5-^; 1253 a, §§ 9,12, 13] 


ARISTOTLE 
Nicomachean Ethics 


Translated, Sir David Ross 
Natural and legal justice 

Of political justice part is natural,** part legal,—natural, that which 
everywhere has the same force and does not exist by people’s thinking 
this or that; legal, that which is originally indifferent, but when it has 
been laid down is not indifferent, e.g. that a prisoner’s ransom shall be a 
mina, or that a goat and not two sheep shall be sacrificed, and again all 
the laws that are passed for particular cases, e.g. that sacrifice shall be 
made in honour of Brasidas, and the provisions of decrees. Now some 
think that all justice is of this .sort, because that which is by nature is 
unchangeable and has everywhere the same force (as fire burns both here 
and in Persia), while they sec change in the things recognized as just. 
ITiis, however, is not true in this unqualified way, but is true in a sense; 
or rather, with the gods it is perhaps not true at all, while with us there 
is something that is just even by nature, yet all of it is changeable **; 

[This is the meaning of the phrase, “ a political animal,” (J^ov 7roAtri/c«v).] 

[For Aristotle, the nature of a thing is conditioned by its end or purpose; the 
form of the oak is potentially in the acorn which determines every stage of its 
development. As a biologist, Aristotle applies the same notion to man in 
society.] 5* [Words in square brackets are added by the translator.] 

fC/. the discussion on the nature of jusdee in Plato, Republic^ 367 (Comford’s 
translation, pp. 51-52).] 

[As a biologist Aristotle could not contemplate an unchanging nature; but beyond 
the sub-lunary region all was eternal and unchangeable: see Popper, The Open 
Society. II, p. 271.] 
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but still some is by nature, some not by nature. It is evident which sort 
of thing, among things capable of being otherwise, is by nature; and 
which is not but is legal and conventional, assuming that both are equally 
changeable. And in all other things the same distinction will apply; 
by nature the right hand is stronger, yet it is possible that all men should 
come to be ambidextrous. The things which are just by virtue of conven¬ 
tion and expediency are like measures; for wine and corn measures are 
not everywhere equal, but larger in wholesale and smaller in retail 
markets. Similarly, the things which are just not by nature but by 
human enactment are not everywhere the same, since constitutions also 
are not the same, though there is but one which is everywhere by nature 
the best.«^ [p. 124; 1134 b; 18-1135 a. 5] 


CICERO 
De Re Puhlica 
Translated, C. W. Keyes 

[The stoic view of natural law seen through the eyes of a 
Roman orator] 

True law is right reason in agreement with nature; it is of universal 
application, unchanging and everlasting; it summons to duty by its 
commands, and averts from wrongdoing by its prohibitions. And it does 
not lay its commands or prohibitions upon good men in vain, though 
neither have any effect on the wicked. It is a sin to try to alter this law, 
nor is it allowable to attempt to repeal any part of it, and it is impossible 
to abolish it entirely. We cannot be freed from its obligations by senate 
or people, and we need not look outside ourselves for an expounder or 
interpreter of it. And there will not be different laws at Rome and at 
Athens, or different laws now and in the future, but one eternal and 
unchangeable law will be valid for all nations and all times, and there 
will be one master and ruler, that is, God, over us all, for he is the author 
of this law, its promulgator, and its enforcing judge. Whoever is 
disobedient is fleeing from himself and denying his human nature, and by 
reason of this very fact he will suffer the worst penalties, even if he 
escapes what is commonly considered punishment. [p. 211; III, 21-23] 

(The doctrine of natural justice is an attempt to justify philosophically the Greek 
belief in a fundamental law {cf. ante, 55) but it played little part in Aristotle's 
ethics, e.g., he docs not say that positive law which conflicts with natural justice 
is invalid. Cf. Kelsen, What is Justice 7 p. 384.] 

*5 (But not of a lawyer; cf. post, 70; and the remark of Callus: “ Nihil hoc ad 
ius; ad Ciccroncm," see F. Schulz, Classical Roman Law, p. 198.] 

L.J. 3 
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JUSTINIAN 

Institutes 

Translated, R. W. Lee 

Of the Law of Nature, Universal Law and the Civil Imw 

The law of nature is the law which nature has taught all animals. This 
law is not peculiar to the human race, but belongs to all living creatures, 
birds, beasts and fishes.** This is the source of the union of male and 
female, which we called matrimony, as well as of the procreation and 
rearing of children; which things are characteristic of the whole animal 
creation. 

The civil law is distinguished from universal law as follows. Every 
people which is governed by laws and customs uses partly a law peculiar 
to itself, partly a law common to all mankind. For the law which each 
people makes for itself is peculiar to itself, and is called the civil law, as 
being the law peculiar to the community in question. But the law which 
natural reason has prescribed for all mankind is held in equal observance 
amongst all peoples and is called universal law, as being the law which all 
peoples use. Thus the Roman People uses a law partly peculiar to itself, 
partly common to all mankind. 

The civil law takes its name from the country to which it belongs. 
Thus the laws of Solon or of Draco may properly be described as the 
civil law of the Athenians. In the same way we describe the law which 
the Roman People uses as the civil law of the Romans, or as the law of 
the Quirites (jus Quiritium), because the Romans are called Quirites after 
Quirinus.*’' But when we use the term jus civile without specifying any 
State in particular we mean our own law, just as “ the Poet ” without 
mention of any name in particular means for the Greeks Homer, for us 
Virgil. But universal law is common to the whole human race. For 
under the pressure of use and necessity the peoples of mankind have 
created for themselves certain rules. Thus, wars arose and captivity and 
slavery, which is contrary to natural law, for by natural law from the 
beginning all men were born free. From this universal law almost all 
contracts are derived, such as sale, hire, partnership, deposit, loan and 
countless others. 

The laws of nature which are observed amongst all people alike, being 
established by a divine providence, remain ever fixed and immutable, but 
the laws which each State makes for itself are frequently changed either 
by tacit consent of the people, or by a later statute. [pp. 41-43 ; 1.2.] 

** [This passage involves and resulted in much confusion between physical and 
normative natural law; c/. ante, 5, and post, 69, 70.J 
Quirinus was the name given to the deified Romulus. 



H. F. Jolowicz 


67 


H, F. JOLOWICZ 

Historical Introduction to Roman Law 
(2nd ed., 1954) 

Jus gentium and Jus naturale 

In any case there did grow up, through the edicts of the praetor peregrinus 
and the provincial governors, a system which was neither the Roman ius 
civile nor a code of “ private international law ”, but a general system of 
rules governing relations between free men as such, without reference to 
their nationality. Much of this system of law, seeing that it was based 
on the edicts of Roman magistrates, was Roman in origin, but it was 
Roman law stripped to a great extent of its formal elements, and 
influenced by other, especially Greek, ideas. Thus the Roman contract of 
stipulation was one of the institutions extended in this way to foreigners, 
i.e. a foreigner can be bound and entitled under it,*^® and it is not difficult 
to see why. for although the stipulation is what we call a formal 
contract,the forms required are the simplest imaginable, and the con¬ 
tract is useful for all manner of purposes. Mancipation, on the other 
hand, with its elaborate ceremony, involving the u.se of scales and copper 
and the speaking of set words, remains exclusively a transaction of the 
ius civile. It must also be noticed that the rules of which we are speaking 
refer almost exclusively to transactions inter vivos ; matters of family law 
and of succession remain under the personal law of each particular man.*"® 
That the phrase ius gentium was ever applied to these rules developed 
in the peregrine and provincial edicts cannot be shown, but it is clear 
that they were of great importance in leading up to the conception of 
the ius gentium, for, once established, they in their turn influenced 
the development of the law as applied between citizens, especially in the 
direction of making it less formal, and thus there came into existence the 
ius gentium, in its practical sense, i.e. “ that part of the law which we 
apply both to ourselves and to foreigners ”. In this sense there is a great 
deal of law which is iuris gentium, e.g. not only the stipulation among 
contracts, but all the informal contracts, both “ real ” and “ consensual ” 
(the consensual at least being probably importations from the rules 
developed for foreigners), and much of the law of delict, which is extended 
from the civil law to apply where foreigners are concerned by the 
“ fiction ” that the foreigner is a citizen. 

In the sources this “ practical ” sense of the phrase ius gentium is not 
always clear, because the Roman writers themselves do not distinguish it 
from a rather different sense which is not practical but derived from 

s* Provided he did not use the word spondee, which was reserved for citizens; 
Gai. III. 93. 

i.e., a particular form, in this case an oral question and answer concluded in 
corresponding terms, is necessary for its validity. 

e.g., the question of patria potestas can only arise if both father and child are 
Roman citizens. No foreigner can take under a Roman will; whether a Roman 
can take under a foreign will is a question for the foreign law. 
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Greek philosophical theories. Aristotle, speaking of law in general, had 
divided it into two parts, that which was “ natural ” (^do-ikov) and that 
which was man-made (vo/jiikov), and he asserted that natural law was the 
same everywhere and had equal validity everywhere; as well as being 
“ natural ” it was “ common ” (kolvov). This idea became a commonplace, 
especially among the vSloics, with whose ideal of a “life according to 
Nature” it of course fitted admirably. Cicero repeats lofty sentiments 
about the law of Nature in a similar strain; he docs not, any more than 
the Greeks, get beyond elementary moral rules when he gives instances of 
the precepts of this law, but it is clear that for him, as for Aristotle, the 
universality of a principle is a proof of its naturalness and hence of its 
validity, for the law of Nature is no mere ideal, it is a binding law and 
no enactment of the people or senatus-consult can prevail against it.®^ 
I’he argument, though not put in these words, is obvious: if all races of 
mankind acknowledge a practice it must be because it has been taught 
them by their universal mother. Nature. Cicero thus identifies the law of 
Nature with the ius gentium in the sense of law common to all peoples, 
and draws the inference that what is part of the iux gentium should also 
be part of the ius civile, i.e. of the law of each particular state, although 
what is ius civile is not necessarily ius gentium, for, as in Aristotle’s view, 
there are matters on which Nature is indifferent and each community can 
lay down rules for itself, lliis theoretical view of the ius gentium as law 
common to all mankind became current coin among the jurists. Gaius 
begins his Institutes almost in the words of Aristotle, “ All peoples who 
are governed by laws and customs apply partly their own law, partly law 
which is common to all mankind; for the law which each people has 
made for itself is peculiar to that people and is called its ius civile, the 
special law of the state; but that which natural reason has appointed for 
all men is in force equally among all peoples, and is called ius gentium, 
being the law applied by all races. Thus the Roman people applies partly 
its own law, partly that common to all men 

The difference between this “ theoretical ” meaning and the “ practical ” 
meaning of which we spoke above, is best seen when we consider the 
correlative term to ius gentium. In each case it is ius civile, but in 
translating this phrase into English we have to differentiate. Where the 
“ practical ” meaning is in question, we say “ civil law ”, meaning 
“ Roman law ”, e.g. the answer to the question whether mancipatio is an 
institution of the ius gentium is “ No; it is an institution of the civil law ”. 
But where the theoretical meaning is in question, as in the passage from 
Gaius above, we have to refer to the particular state in question, e.g. if 
we ask, “ Is the rule that a husband or son must authorise a woman’s 
contract part of the ius gentium? ” the answer would have to be: “ No; 
it is a rule of Bithynian civil law”, Justinian makes this quite clear. 

C/. Blackstone, Commentaries, i. 41: “ This law of nature, being coeval with 
mankind, and dictated by God himself, is, of course, superior in obligation to 
any other ... no human laws are of any validity if contrary to this.” 
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“ If ”, he says, ” a man wishes to call the laws of Solon or Draco Athenian 
civil law, he will not be wrong.” 

It is true that this distinction is not made by the Romans themselves— 
they did not in fact succeed in distinguishing morals from law in theory 
—but it is there all the same and must be grasped if we are to understand 
the different senses in which an institution can be said to be part of the 
ins gentium. The sense in which the stipulation, for instance, can be so 
classified has been explained; it is part of the ius gentium because an 
Athenian or a Gaul or a Ionian Latin, who has no state, may be bound 
or entitled under it. But when the Romans say that slavery and manu¬ 
mission or the right of capturing things in war (occupatio hellica) is part 
of the ius gentium they mean something different. They mean that these 
institutions are common to all systems of law which they know, not that 
they will be recognised in a Roman court. A person who alleges that he 
has been manumitted by a foreigner cannot claim to be free by Roman 
law; whether he is free or not will depend on the law of his manumitter’s 
state. It is true that all states know manumission, but the rules on the 
subject differ greatly from state to state; whereas when a stipulation is 
mentioned the Roman institution of that name is meant, and any rules 
tliere may be in the systems of other states with regard to some similar 
contract do not matter in the least. It is this latter sort of ius gentium 
alone which really concerns the practical lawyer; the rest is philosophical 
ornament. 

As appears from what has already been said the law of Nature is only 
another name for the (theoretical) ius gentium. Not only does Cicero 
identify them, but the lawyers generally use the two phrases indiscrimin¬ 
ately. Only one refinement which occasionally appears needs mention. 
If there was one institution which was really common to all peoples of 
antiquity it was slavery, which consequently is always reckoned as iuris 
gentium. According to Aristotle it was also natural, for some men were 
slaves by nature, but other Greek philosophers had different views; man 
was by nature free, and we thus find slavery defined occasionally as an 
institution of the ius gentium contrary to Nature and resulting from war. 
But this is the only case in which a discrepancy between the two systems 
can be found. An identification, ascribed to Ulpian, of the law of Nature 
with the instincts which men share with animals is unfortunately given 
prominence by appearing in Justinian’s Institutes, but it is an isolated 
opinion in legal literature and was never made the basis of any consistent 
theory [pp. 102-105] 

The idea appears to have been developed in the Greek schools of rhetoric, v. 
PoJIock, Note E, on Maine’s Ancient LaWy and Castclli, St. Perozzi (1925), 52-57. 
Its basis was Pythagorean, v. Cic. De Rep. iii. 11. 19, and Vinogradoff, Common 
Seme in LaWy 236. Some scholars hold that the trichotomy, ius civile, ius 
gentiumy ius naturalcy as opposed to the dichotomy ius civiley ius gentium i — ius 
natural€)y is post-classical, v. Mittcis, R.P.R. 62, n. 3b, and other literature cited 
dc Francisci, ii. 229, n. 25. Koschembahr-Lyskowski, St. Bonfantey iii. 467-498, 
on the other hand, thinks that it is the identification of ius naiurale with ius 
gentium which is due to Justinian. 
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F. SCHULZ 
Roman Legal Science 
(1946) 

Hellenistic period 

About Natural Law, with which generations of Greek thinkers had 
occupied themselves, the republican jurists have not a word to say. They 
certainly drew on Natural Law, but, in Aristotle’s terminology, this was 
relative Natural Law ^iKaiov Ka0' xmoOecnv)^ not absolute (ajrAw? 

HUaLov) and they did this unconsciously, or at least without reflection, 
and certainly without saying or writing a word on the subject. Specula¬ 
tion as to the ideal State and the ideal law there was none, not that the 
jurists were narrow positivists, interested only in actually existing law—on 
the contrary, . . . they were active in developing the law—but that the 
concrete problems of life, not far-reaching speculations, were what 
occupied their attention. . . . 

. . . Tlie attitude of the orators to these questions was fundamentally 
different. Some of them possessed a certain stock of legal knowledge, 
but they did not belong to the circle of the iurisconsulti. Having acquired 
the art of advocacy entirely from Greek teachers and manuals, they were 
more deeply hellenized than the jurisconsults, and adapted their Greek 
models to native Roman conditions only very superficially. In particular, 
they took over from Greek rhetoric certain ronoi: the contrasts of ius 
naturae and ius civile, of ius gentium and ius civile, of ius scriptum and 
non scriptum, of lex and mos as manifestations of ius, and of ius and 
aequitas. All these importations from Greece were turned to practical 
use by the Roman advocates, but were remote from Roman law and 
jurisprudence. Many scholars have been misled by the Roman toga in 
which these conceptions are clothed into accepting the utterances of the 
advocates as revealing Roman jurisprudence. . . . [pp. 70-71] 

Natural law (ius naturae). In Greek philosophy there is mention of a 
VO/X 09 which applies to men and other animals alike: for example, the 
union of male and female, the rearing of the young, and so forth. Though 
rejected by the Stoa, this idea is found at the beginning of Ulpian’s 
Institutiones, where it is probably a post-classical insertion. Of some 
interest to the sociologist, it is of no value to the jurist. 

Both the term and concept of ius gentium had penetrated into Roman 
rhetoric as early as the Republic. Its first appearance in classical legal 
literature (meaning unchanged) occurs in the second half of the second 
century. By it was understood r6 (^iVet.) SiKaiov kolvov, i.e., the ius commune 
gentium. The classical writers used it to denote those legal institutions 
which, so far as they knew, were to be found among all peoples; like the 
republican orators, they contrasted it with ius civile. But even in classical 
times it was never used to denote that part of Roman law to which 
peregrini were admitted. It was only in international law that it had a 
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practical meaning; in private law it remained purely scholastic. It is thus 
no accident that we first meet with the term in two academic jurists, 
Pomponius and Gaius. 

‘ Natural law ’ does, however, play a considerable part in classical 
jurisprudence, but in the sense of Roman natural law, in other words the 
law resulting from the nature of things within the framework of the 
Roman legal system, for example from the nature of ownership, contract, 
and so on. But the term natura (including cognate terms) was sparingly 
used by the classical writers; naturalis ratio, natura contractus^ and the 
like are frequently insertions of the post-classical age, when national 
limitations were first overstepped. In any case, ius naturale in this sense 
has nothing to do with legal philosophy, but is a thoroughly professional 
construction of lawyers; we need therefore spend no more words on it 
at this point. [pp. 136-137] 


AQUINAS 
S umma T h cologic a 
Translated, J. G. Dawson 
The Various Types of Law 
(Qu. 91) 


The Eternal Law 

As we have said, law is nothing else but a certain dictate of the 
practical reason ‘ in the prince ’ who rules a perfect community. It is 
clear, however, supposing the world to be governed by divine providence 
. . . that the whole community of the Universe is governed by the divine 
reason. Thus the rational guidance of created things on the part of 
God, as the Prince of the universe, has the quality of law. ... This we 
can call the eternal law. 

The Natural Law, (Art. 2, concl.) 

Since all things which are subject to divine providence are measured 
and regulated by the eternal law—as we have already shown—it is clear 
that all things participate to some degree in the eternal law; in so far as 
they derive from it certain inclinations to those actions and aims which 
are proper to them. But, of all others, rational creatures are subject to 
divine providence in a very special way; being themselves made par¬ 
ticipators in providence itself, in that they control their own actions and 

[Aquinas’ fourfold classification also comprised what was called Divine Law.” 
This is distinguished from natural law as being “ revealed ” rather than discovered 
by reason, for instance, the code of law given by God to the Hebrews, or the 
rules given through Scripture; cf, op, cit,, pp. 115-117; G. H. Sabine, A History 
of Political Theory, 3rd ed., revised, p. 222.] 
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the actions of others. So they have a certain share in the divine reason 
itself, deriving therefrom a natural inclination to such actions and ends 
as are htting. This participation in the eternal law by rational creatures 
is called the natural law. 

Human Law, (Art. 3, concl.) 

Just as in speculative reason we proceed from indemonstrable prin¬ 
ciples, naturally known, to the conclusions of the various sciences, such 
conclusions not being innate but arrived at by the use of reason; so also 
the human reason has to proceed from the precepts of the natural law, as 
though from certain common and indemonstrable principles, to other 
more particular dispositions. And such particular dispositions, arrived at 
by an effort of reason, are called human laws: provided that the other 
conditions necessary to all law, which we have already noted, are 
observed. 


The Natural Law 
(Qu. 94) 

Precepts of the Natural Law, (Art. 2, concl.) 

The order of the precepts of the natural law corresponds to the order 
of our natural inclinations. For there is in man a natural and initial 
inclination to good which he has in common with all substances; in so 
far as every substance seeks its own preservation according to its own 
nature. Corresponding to this inclination, the natural law contains all 
that makes for the preservation of human life, and all that is opposed 
to its dissolution. Secondly, there is to be found in man a further inclina¬ 
tion to certain more specific ends, according to the nature which man 
shares with other animals. In virtue of this inclination there pertains to 
the natural law all those instincts ‘ which nature has taught all animals,’ 
such as sexual relationship, the rearing of offspring, and the like. Thirdly, 
there is in man a certain inclination to good, corresponding to his rational 
nature: and this inclination is proper to man alone. So man has a 
natural inclination to know the truth about God and to live in society. 
In this respect there come under the natural law, all actions connected 
with such inclinations: namely, that a man should avoid ignorance, that 
he must not give offence to others with whom he must associate and all 
actions of like nature. 

The Universality of the Natural Law, (Art. 4, concl.) 

As we have just said, all those actions pertain to the natural law to 
which man has a natural inclination: and among such it is proper to 
man to seek to act according to reason. Reason, however, proceeds 
from general principles to matters of detail, . . . The practical and the 
speculative reason, however, go about this process in different ways. For 
the speculative reason is principally employed about necessary truths. 


[C/. ante, 66.] 
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which cannot be otherwise than they are; so that truth is to be found 
as surely in its particular conclusions as in general principles themselves. 
But practical reason is employed about contingent matters, into which 
human actions enter: thus, though there is a certain necessity in its 
general principles, the further one departs from generality the more is the 
conclusion open to exception. 

So it is clear that as far as the general principles of reason are con¬ 
cerned, whether speculative or practical, there is one standard of truth 
or rightness for everybody, and that this is equally known by every one. 
With regard to the particular conclusions of speculative reason, again 
there is one standard of truth for all; but in this case it is not equally 
known to all: it is universally true, for instance, that the three interior 
angles of a triangle equal two right angles; but this conclusion is not 
known by everybody. When we come to the particular conclusions of the 
practical reason, however, there is neither the same standard of truth or 
rightness for every one, nor are these conclusions equally known to all. 
All people, indeed, realize that it is right and true to act according to 
reason. And from this principle we may deduce as an immediate con¬ 
clusion that debts must be repaid. This conclusion holds in the majority 
of cases. But it could happen in some particular case that it would be 
injurious, and therefore irrational, to repay a debt; if for instance, the 
money repaid were used to make war against one’s own country. Such 
exceptions are all the more likely to occur the more we get down to par¬ 
ticular cases: take, for instance, the question of repaying a debt together 
with a certain security, or in some specific way. The more specialized the 
conditions applied, the greater is the possibility of an exception arising 
which will make it right to make restitution or not. 

So we must conclude that the law of nature, as far as general first 
principles are concerned, is the same for all as a norm of right conduct 
and is equally well known to all. But as to more particular cases which 
are conclusions from such general principles it remains the same for all 
only in the majority of cases, both as a norm and as to the extent to 
which it is known. Thus in particular instances it can admit of excep¬ 
tions : both with regard to rightness, because of certain impediments, (just 
as in nature the generation and change of bodies is subject to accidents 
caused by some impediment), and with regard to its knowability. This 
can happen because reason is, in some persons, depraved by passion or 
by some evil habit of nature; as Caesar relates in De Bello Galileo (VI, 
23), of the Germans, that at one time they did not consider robbery to be 
wrong; though it is obviously against natural law. 

The Immutability of Natural Law, (Art. 5.) 

There are two ways in which natural law may be understood to change. 
One, in that certain additions are made to it. And in this sense there is 
no reason why it should not change. Both the divine law and human 
laws do, in fact, add much to the natural law which is useful to human 
activity. 
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Or again the natural law would be understood to change by having 
something subtracted from it. If, for instance, something ceased to per¬ 
tain to the natural law which was formerly part of it. In this respect, 
and as far as first principles are concerned, it is wholly unchangeable. 
As to secondary precepts, which, as we have said, follow as immediate 
conclusions from first principles, the natural law again does not change; 
in the sense that it remains a general rule for the majority of cases that 
what the natural law prescribes is correct. It may, however, be said to 
change in some particular case, or in a limited number of examples; 
because of some special causes which make its observation impossible; 
as we have already pointed out. 

The Subordination of Human Laws to the Natural Law, (Art. 2, concl.) 

Saint Augustine says (I De Lib, Arbitrio, 5): ‘There is no law unless 
it be just.* So the validity of law depends upon its justice. But in human 
affairs a thing is said to be just when it accords aright with the rule of 
reason: and, as we have already seen, the first rule of reason is the 
natural law. Thus all humanly enacted laws are in accord with reason 
to the extent that they derive from the natural law. And if a human 
law is at variance in any particular with the natural law, it is no longer 
legal, but rather a corruption of law.*® 

But it should be noted that there are two ways in which anything may 
derive from natural law. First, as a conclusion from more general prin¬ 
ciples. Secondly, as a determination of certain general features. The 
former is similar to the method of the sciences in which demonstrative 
conclusions are drawn from first principles. The second way is like to 
that of the arts in which some common form is determined to a particular 
instance: as, for example, when an architect, starting from the general 
idea of a house, then goes on to design the particular plan of this or that 
house. So, therefore, some derivations are made from the natural law 
by way of formal conclusion: as the conclusion, ‘ Do no murder,’ derives 
from the precept, ‘ Do harm to no man.’ Other conclusions are arrived 
at as determinations of particular cases. So the natural law establishes 
that whoever transgresses shall be punished. But that a man should be 
punished by a specific penalty is a particular determination of the natural 
law. 

Both types of derivation are to be found in human law. But those 
which are arrived at in the first way are sanctioned not only by human 
law, but by the natural law also; while those arrived at by the second 
method have the validity of human law alone.®* [pp. 113-129] 

65 [Aquinas, at any rate in his later works, was very guarded about rebellion. There 
was no effective power to coerce the prince and obedience was desirable to avoid 
scandal or disturbance. **This situation has proved a perpetual embarrassment 
to those scholastic moralists whose tenet has been that all rebellions are wrong— 
until they succeed ’*: T. Gilbey, Principality and Polity, p. 289.] 

66 [Natural law is not a complete body of precepts but needs to be supplemented by 
positive law. The latter are justified by natural law, but for the most part not 
deduced from it.] 
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LOCKE 

Civil Government 

But though this be a state of liberty/*^ yet it is not a state of licence; 
though man in that state have an uncontrollable liberty to dispose of his 
person or possessions, yet he has not liberty to destroy himself, or so 
much as any creature in his possession, but where some nobler use than 
its bare preservation calls for it. The state of Nature has a law of 
Nature to govern it, which obliges every one, and reason, which is that 
law, teaches all mankind who will but consult it, that being all equal and 
independent, no one ought to harm another in his life, health, liberty or 
possessions; for men being all the workmanship of one omnipotent and 
infinitely wise Maker; all the servants of one sovereign Master, sent into 
the world by His order and about His business; they are His property, 
whose workmanship they are made to last during His, not one another’s 
pleasure. And, being furnished with like faculties, sharing all in one 
community of Nature, there cannot be supposed any such subordination 
among us that may authorise us to destroy one another, as if we were 
made for one another’s uses, as the inferior ranks of creatures are for 
ours. Every one as he is bound to preserve himself, and not to quit his 
station wilfully, so by the like reason, when his own preservation comes 
not in competition, ought he as much as he can to preserve the rest of 
mankind, and not unless it be to do justice on an offender, take away or 
impair the life, or what tends to the preservation of the life, the liberty, 
health, limb, or goods of another. 

7. And that all men may be restrained from invading others’ rights, 
and from doing hurt to one another, and the law of Nature be observed, 
which willeth the peace and preservation of all mankind, the execution of 
the law of Nature is in that state put into every man’s hands, whereby 
every one has a right to punish the transgressors of that law to such a 
degree as may hinder its violation. For the law of Nature would, as all 
other laws that concern men in this world, be in vain if there were nobody 
that in the state of Nature had a power to execute that law, and thereby 
preserve the innocent and restrain offenders; and if any one in the state 
of Nature may punish another for any evil he has done, every one may 
do so. For in that state of perfect equality, where naturally there is no 
superiority or jurisdiction of one over another, what any may do in 
prosecution of that law, every one must needs have a right to do. 

8. And thus, in the state of Nature, one man comes by a power over 
another, but yet no absolute or arbitrary power to use a criminal, when 
he has got him in his hands, according to the passionate heats or bound¬ 
less extravagancy of his own will, but only to retribute to him so far as 
calm reason and conscience dictate, what is proportionate to his trans¬ 
gression, which is so much as may serve for reparation and restraint. For 
these two are the only reasons why one man may lawfully do harm to 

[/.«., the state of nature, as described by Locke.] 
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another, which is that we call punishment. In transgressing the law of 
Nature, the offender declares himself to live by another rule than that of 
reason and common equity, which is that measure God has set to the 
actions of men for their mutual security, and so he becomes dangerous 
to mankind; the tic which is to secure them from injury and violence 
being slighted and broken by him, which being a trespass against the 
whole species, and the peace and safety of it, provided for by the law of 
Nature, every man upon this score, by the right he hath to preserve man¬ 
kind in general, may restrain, or where it is necessary, destroy things 
noxious to them, and so may bring such evil on any one who hath trans¬ 
gressed that law, as may make him repent the doing of it, and thereby 
deter him, and, by his example, others from doing the like mischief. And 
in this case, and upon this ground, every man hath a right to punish the 
offender, and be executioner of the law of Nature.®® [Bk. II, cap. 21 
Man being born, as has been proved, with a title to perfect freedom 
and an uncontrolled enjoyment of all the rights and privileges of the Jaw 
of Nature,®® equally with any other man, or number of men in the world, 
hath by nature a power not only to preserve his property —that is, his 
life, liberty, and estate, against the injuries and attempts of other men, 
but to judge of and punish the breaches of that law in others, as he is 
persuaded the offence deserv^es, even with death itself, in crimes where the 
heinousness of the fact, in his opinion, requires it. But because no 
political society can be, nor subsist, without having in itself the power to 
preserve the property, and in order (hereunto punish the offences of all 
those of that society, there, and there only, is political society where every 
one of the members hath quitted this natural power, resigned it up into 
the hands of the community in all cases that exclude him not from appeal¬ 
ing for protection to the law established by it.^' And thus all private 
judgment of every particular member being excluded, the community 
comes to be umpire, and by understanding indifferent rules and men 
authorised by the community for their execution, decides all the differences 
that may happen between any members of that society concerning any 
matter of right, and punishes those offences which any member hath 
committed against the society with such penalties as the law has estab¬ 
lished; whereby it is easy to discern who are, and are not, in political 
society together. Those who are united into one body, and have a com¬ 
mon established law and judicature to appeal to, with authority to decide 
controversies between them and punish offenders, are in civil society one 
with another; but those who have no such common appeal, I mean on 

«« [For the views on natural iaw of Bodin, Hobbes and Rousseau, see post, 122 et seq.\ 
[It may be asked how Locke reconciled his belief in natural rights with his 
general empirical philosophy, which rejected “ innate ideas.” Locke seems to 
have believed in a demonstrative science of ethics based on rationalism, though 
as an empiricist he derived knowledge (including ideas) only from the senses. Sec 
Sabine, History of PoUticaJ Theory, 3rd ed., pp, 448-^9.] 

[The so-called Whig theory of government was primarily aimed at the preserva¬ 
tion of private property, even against the ruler himself. Life and liberty are 
characteristically treated as mere aspects of the fundamental property right.] 

’'1 [This is Locke's version of the social contract.] 
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earth, are still in the state of Nature, each being where there is no other, 
judge for himself and executioner; which is, as I have before showed it, 
the perfect slate of Nature. [Bk. II, cap. 7] 

Though the legislative, whether placed in one or more, whether it be 
always in being or only by intervals, though it be the supreme power in 
every commonwealth, yet, first, it is not, nor can possibly be, absolutely 
arbitrary over the lives and fortunes of the people. For it being but the 
joint power of every member of the society given up to that person or 
assembly which is legislator, it can be no more than those persons had 
in a state of Nature before they entered into society, and gave it up to 
the community. For nobody can transfer to another more power than 
he has in himself, and nobody has an absolute arbitrary power over 
himself, or over any other, to destroy his own life, or take away the life 
or property of another. A man, as has been proved, cannot subject 
himself to the arbitrary power of another; and having, in the state of 
Nature, no arbitrary power over the life, liberty, or possession of another, 
but only so much as the law of Nature gave him for the preservation of 
himself and the rest of mankind, this is all he doth, or can give up to tlie 
commonwealth, and by it to the legislative power, so that the legislative 
can have no more than this. Their power in the utmo.st bounds of it is 
limited to the public good of the societyU is a power that hath no 
other end but preservation, and therefore can never have a right to 
destroy, enslave, or designedly to impoverish the subjects; the obligations 
of the law of Nature cease not in society, but only in many cases are 
drawn closer, and have, by human laws, known penalties annexed to them 
to enforce their observation. Thus the law of Nature stands as an eternal 
rule to all men, legislators as well as others. The rules that they make 
for other men’s actions must, as well as their own and other men's actions, 
be conformable to the law of Nature—/>., to the will of God, of which 
that is a declaration, and the fundamental Jaw of Nature being the pre¬ 
servation of mankind, no human sanction can be good or valid against 
it. [Bk. II, cap. 11] 


KANT 

The Moral Law 
Translated, FI. J. Paton 

All moral concepts have their seat and origin in reason completely a priori, 
and indeed in the most ordinary human reason just as much as in the most 
highly speculative: they cannot be abstracted from any empirical, and 

^2 [There is a mere delegation of authority on truiit to act for the common good. 
Locke states in detail those limitations natural law imposes on the legislator: laws 
only for the public good, no arbitrary decrees, no taxes without consent, and no 
delegation of the law-making power. Thus was the settlement of 1689 sanctified. 
See op, cit.y Chap. 11.] 
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therefore merely contingent, knowledge.” In this purity of their origin 
is to be found their very worthiness to serve as supreme practical prin¬ 
ciples, and everything empirical added to them is just so much taken 
away from their genuine influence and from the absolute value of the 
corresponding actions. It is not only a requirement of the utmost 
necessity in respect of theory, where our concern is solely with speculation, 
but is also of the utmost practical importance, to draw these concepts 
and laws from pure reason, to set them forth pure and unmixed, and 
indeed to determine the extent of this whole practical, but pure, rational 
knowledge—that is, to determine the whole power of pure practical 
reason. We ought never ... to make principles depend on the special 
nature of human reason. Since moral laws have to hold for every 
rational being as such, we ought rather to derive our principles from 
the general concept of a rational being as such, and on this basis to 
expound the whole of ethics. . , 

[Imperatives in general,] 

Everything in nature works in accordance with laws. Only a rational 
being has the power to act in accordance with his idea of laws—that is, 
in accordance with principles—and only so has he a will, vSince reason 
is required in order to derive actions from laws, the will is nothing but 
practical reason. If reason infallibly determines the will, then in a being 
of this kind the actions which are recognized to be objectively necessary 
are also subjectively necessary—that is to say, the will is then a power 
to choose only that which reason independently of inclination recognizes 
to be practically necessary, that is, to be good. But if reason solely by 
itself is not sufficient to determine the will; if the will is exposed also to 
subjective conditions (certain impulsions) which do not always harmonize 
with the objective ones; if, in a word, the will is not in itself completely 
in accord with reason (as actually happens in the case of men); then 
actions which are recognized to be objectively necessary are subjectively 
contingent, and the determining of such a will in accordance with objec¬ 
tive laws is necessitation. That is to say, the relation of objective laws to 
a will not good through and through is conceived as one in which the will 
of a rational being, although it is determined by principles of reason, does 
not necessarily follow these principles in virtue of its own nature. 

The conception of an objective principle so far as this principle is 
necessitating for a will is called a command (of reason), and the formula 
of this command is called an Imperative. 

All imperatives are expressed by an ‘ ought ’ {SoHen),"^^ By this they 
mark the relation of an objective law of reason to a will which is not 

(On Kant’s distinction between the moral and the physical order, see post, 296.} 
7^ [The eighteenth century has been called the Age of Reason by its excessive faith 
in rationalism. Thus whole systems of natural law were expounded as derivable 
from pure reason, though they strongly bore the influence of Roman law, which 
was believed to embody the ratio juris, Cf. Schulz, Principles of Roman Law. 
pp. 38-39, 100.] 

73 \Cf, ante, 5, and post, 297.1 
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necessarily determined by this law in virtue of its subjective constitution 
(the relation of necessitation). They say that something would be good 
to do or to leave undone; only they say it to a will which does not always 
do a thing because it has been informed that this is a good thing to do. 
The practically good is that which determines the will by concepts of 
reason, and therefore not by subjective causes, but objectively—that is, 
on grounds valid for every rational being as such. It is distinguished 
from the pleasant as that which influences the will, not as a principle of 
reason valid for every one, but solely through the medium of sensation 
by purely subjective causes valid only for the senses of this person or 
that. [pp. 79-81] 

. . . There is . . . only a single categorical imperative and it is this: 

‘ Act only on that maxim through which you can at the same time will 
that it should become a universal law \ 

[The Formula of the Law of Nature.] 

Since the universality of the law governing the production of effects con¬ 
stitutes what is properly called nature in its most general sense (nature as 
regards its form)—that is, the existence of things so far as determined 
by universal laws—the universal imperative of duty may also run as 
follows: * Act as if the maxim of your action were to become through 
your will a Universal Law of Nature.’ [pp. 88-89] 


L. DUGUIT 
The Law and the State 

The problem of limitations upon the State, as stated, is purely juridical 
in its nature. It resolves itself into Uie determination of the question 
whether there is a jural principle (une regie de droit) which is imposed 
juridically upon the State, which controls its action, creates obligations 
for it, and delimits its power. This jural principle {une regie tie droit) 
may be clearly distinguished from the moral rule (la regie morale) by its 
principle, by its consequences, and by its sanction. 

The jural principle (la regie de droit) forbids or commands a certain 
thing be done, not because taken in itself such act is good or bad accord¬ 
ing to some principle conceived a priori, but because it is contrary to or 
in agreement with social relations in a fixed human collectivity. The 
moral law considers man in the fulness of his being, both with respect 
to his mental states and his outward conduct. The jural principle {la 
regie de droit) looks only to the outward manifestations of the human 
will. It applies only to wills entering into relation with other wills. This 
is true whatever be the basis of the jural principle {la regie de droit). 
Little does it matter whether the autonomy and inviolability of the 

[From (1917) 31 Harv.L.R., pp. 1-185, copyright 1917, by the Haivard Law 

Review Association.] 
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individual be granted, and whether the obligation to respect them be 
affirmed as binding on every human will, or that the jural principle {la 
regie de droit) be admitted in itself as being the social discipline, the 
organic rule of all social grouping. Its concept always implies the idea 
of a principle applying to all men living in society and because they live 
in society. 

On the other hand there is no jural principle {une regie de droit), 
except when the very idea of this principle, when the notion of the 
social necessity for it, which requires conformity to it, has so deeply 
penetrated the conscience of those composing the social group in question 
that its violation of this principle entails such a profound group reaction 
that the principle can be socially organized. A rule which is at first 
simply a moral rule can become in time a rule of law, and the change is 
accomplished when the social reaction produced by the violation of this 
rule has become energetic enough and definite enough to receive from 
custom or from the written law a concreteness more or less complete. 
Moral law has not, in truth, any earthly sanction. For believers, it has 
merely a sanction patterned after human sanction. But that is extra- 
scientific. The principle of morals (la regie morale) can have remorse for 
sanction; but that is wholly individual and is in no case a social sanction. 
Sometimes attacks on the moral law {la morale) provoke disesteem for 
the person who is the author of them. But this sanction remains, as it 
were, in a diffused state and is not capable of being socially organized... . 

We can now see clearly how the question presents itself. Is the State 
subject to a jural principle {une regie de droit)? It is not a question of 
determining whether or not any one of its departments is bound by law, 
but of ascertaining whether the State itself, whatever be the department that 
intervene, is limited in its action by a jural principle {une regie de droit) 
to which it is subjected,—that is, by a principle which subjects it both 
to positive and to negative obligations, and having a sanction capable of 
being socially organized. Is the State submitted to such a principle, that 
is to say, a principle which not only imposes on it duties socially sanc¬ 
tioned, but also implies at the same time in all wills the corresponding 
power of intervention to assure the application of this principle, the 
accomplishment by the State of the obligations which it imposes upon 
it? . , . 

I classify as metaphysical all doctrines which think of the State as 
a being gifted with a personality distinct from that of individuals who 
form the social grouping—the basic element of the State—as a personal 
being possessing a will which is by nature superior to individual wills, 
having no other will superior to it. This will receives ordinarily the name 
of sovereignty. 

These are certainly doctrines of a metaphysical nature. For even 
though we can only prove directly the existence of persons and of 
individual wills, they affirm that there exists apart from individuals a 
being at the same time one and collective, gifted with a personality 
springing from conscience and will, and they even pretend to determine 
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the very essence of this will and declare it by nature superior to individual 
wills. . . . 

. . . The problem of the subordination of the State to law (le droit), 
so far as the metaphysical conception is concerned, is always the same. 
It is this: If the State is by nature a sovereign will, that is to say, a will 
which commands individuals and is not subordinated to any other will, 
how can it be in subjection to a rule binding upon it, since by definition 
there is no other will capable of imposing a rule upon it? If there was 
a superior jural principle {une re^le de droit superieure), imposing itself 
upon the State, the latter would cease to be sovereign and consequently 
would cease to be the State. Tliere is absolute contradiction between the 
notion of the sovereign State and the notion of a jural principle {une 
regie de droit) superior to the State and limiting its action. . . . |pp. 3-7] 

... It is in the presence of such inextricable difficulty that the creation 
of a juridical theory of the Stale has been attempted in France by com¬ 
pletely eliminating the notion of sovereign personality and by formulating 
a doctrine which will not only explain the imperative force of the law 
and of other public acts, but which will at the same time construct a 
solid foundation for the limitation upon the power of those who govern 
as well as secure a sanction for such limitation. 

Realistic doctrines, which for a long time have had few followers in 
France, have shown marked progress within the last few years. Although 
they differ in detail, they agree on the following points: 

1. Tlie State does not exist as a collective person distinct from the 
individuals constituting a given society and from the individuals who are 
in power. That these different social groups, modern nations, great and 
small, are realities, are facts, cannot be denied. To question their reality 
has never been more difficult than in the epoch through which we now 
are passing. The individuals constituting such States are united to one 
another by the very strongest ties, the origin of which must be left to 
sociologists to determine. At a given moment nearly all the individuals 
composing the social group of a nation are found to desire the same 
things, believe in the same future, have identical recollections of the 
past, hope for the same things, pursue the same ends, and be conscious 
of the same ideal. But they are, nevertheless, individual intelligences 
having the same beliefs and thinking as a unit; they are individual wills 
willing the same things and acting as a unit in their execution; they are 
human beings, individually suffering and individually trusting in the 
future. Because a million, ten million, forty million individuals will and 
do the same things, think and believe the same things, we cannot conclude 
that for this reason there exists a person one and collective, a national 
person, organized as a State, having a conscience and a will distinct from 
those of the individuals. We can speak of the national spirit, of the 
personality of the nation and of the State; but they are the purest meta¬ 
phors even though convenient and expressive. They are not expressions 
of reality scientifically established by observation. 

2. Political power is a fact. Such power is vested in those men who 
in fact are in possession thereof; in those who are governing. Why is 
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it that they and not others have such political power? Because in fact 
it is so. It is the result of the political evolution of each nation; and 
the determination of the causes and the characteristics of the political 
differentiation in each country must be left to the historical sociologist. 
Those who govern have, in fact, control of a power which is never 
legitimate by origin, and which, consequently, never constitutes a right 
in them. The individual has no rights against those who govern; and, 
on the other hand, they have no rights against him. 

3. The next step is to say this is anarchy; and those are not wanting 
who have said so. . . . These realistic doctrines do not lead to anarchy. 
They teach, in fact, that if the power of those governing is never legiti¬ 
mate by origin, if it is never imposed as such because the will of those 
who govern is of a different nature from that of those who are governed, 
yet the power of those who govern is imposed legitimately if it is exercised 
in conformity to the jural principle {la regie de droit), the basis of which 
must necessarily be determined. Obedience is due to every act of the 
ruler which conforms to law [au droit) ; such obedience is due not because 
it is an act of one in authority, but because such act is in accordance 
with law {au droit) ; it is due only when and to the extent that such act 
conforms to law (au droit). 

All French publicists who espouse the realistic conception are in agree¬ 
ment on these different points. It may be perceived how through such a 
conception the basis for juridical limitation upon the powers of the State 
is more solid than that given by the metaphysical conception. What is 
called the will of the State is nothing more or less than an individual will. 
Those who govern are individuals like any others; and if the will of those 
who are governed is submitted to law (au droit), the will of those who 
govern, simple individuals like those governed, is also submitted to law 
(au droit). 

It is more difficult to explain how rulers can be bound by laws which 
they have made. Those who govern do not in reality make the law. 
One of two things happens: either the law, as promulgated, formulates a 
jural principle (une regie de droit) or brings one into play, or else such 
principle is completely alien to law. In the latter case, no obedience is 
due it. In the former, obedience is due it by all—those who govern as 
well as those who are governed. It is in this case imperative; not because 
it contains an order of the governor to the governed, but because it 
formulates or brings into play a jural principle (une regie de droit), which 
by its very nature is binding on all. 

One can also see how, according to this realistic conception of the 
State, the sanction of such principles imposing themselves on those who 
govern will be more easily and more efficaciously organized. According 
to this conception there is no political organ that can pretend to be 
invested with a sovereign will; and consequently there is no political 
organ whose decisions can not be the object of an organized redress and 
brought before a tribunal. In this way the pretension that decrees 
emanating from parliaments are not subject to question or appeal of any 
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kind because they represent sovereignty breaks down. Certainly we must 
stop somewhere, because there must always exist a point beyond which 
there can be no higher authority to which to appeal. A situation will 
also undoubtedly be reached at which assurance by force of the execution 
of the decision rendered by such superior authority will be impossible, 
because such execution would be necessary as against those who govern, 
who, in fact, have control of the strongest force. But even then there 
remains the ultimum remedium of resistance to oppression in its three 
forms, so well analyzed by the ancient theologians, namely, passive 
resistance, defensive resistance, and aggressive resistance—three forms of 
resistance the legitimacy of which is firmly established according to the 
realistic conception.[pp. 162-164] 

. . . The doctrine of solidarity was urged to show that the jural 
principle (la ref>Ie de droit) does not rest on the metaphysical and self- 
contradictory conception of rights of the individual anterior to society 
but is directly derived from the same elements which constitute the social 
bond. What are these elements? An analysis which seems decisive has 
been attempted by M. Durkheim in his excellent book. La division du 
travail social^ 1895, many of the detailed solutions of which are quite 
contestable, but the underlying principles of which seem sound. 

In every grouping two elements constitute the social bond; two 
elements that may appear in infinitely variable forms, but the basis of 
which, reduced to its simplest terms, is always the same. They are (1) the 
similarity of needs, which is the basis of solidarity either through 
mechanical interdependence or through similitude; (2) the difference in 
needs and in aptitudes which produces and makes necessary an exchange 
of services, and which founds solidarity either by organic interdependence 
or by divisions of labor. 

Thence is derived the following formula for the jural principle (la 
regie de droit) imposing itself on all the individuals of a social group, 
both great and small, both strong and weak, as well as the governing and 
the governed: Do nothing which can possibly infringe upon social inter¬ 
dependence, either through similitude or through division of labor; do 
all that is within your power, within your given situation and within your 
aptitudes, to insure and increase social interdependence both by similitude 
and by division of labor. ... [p. 178] 

. . . With respect to the serious objections made to the doctrine of 
the jural principle founded on the theory of social solidarity, it may be 
said that, although they are very different in form, in the last analysis 
they all come to this: In admitting, it is said, that the law is a social 
standard (une regie sociale) and not the power of an individual will, in 
admitting that social interdependence is the fundamental element of social 
integration, one is simply admitting a fact. But a fact can not be the 
foundation of a rule, of a precept of conduct, any more than it can be 

[This hardly seems a substitute for a juridicdl method of resolving conflicts, e.g., 

by judicial review.] 
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the basis for a jural principle {une regie de droit) or moral principle; 
and thus, it is said, the whole system gives way.’'* . . . 

My answer is that this reasoning is true as regards the moral rule, 
but that it is not true as regards the jural principle (la regie de droit). To 
establish a rule of morals it is necessary in fact to establish a criterion 
of good and of evil. The moral rule compels us to do one thing because 
it is good, and forbids us to do another because it is bad. The rule of 
morality bases its precept on a certain value inherent in the very act 
which it commands; and we may maintain that such a rule is not truly 
imperative, except when the criterion of what is forbidden and of what is 
commanded is outside the facts and superior to the facts. 

To act in conformity to law on the contrary, is to act in conformity 
to what is social. The jural principle (la regU* de droit) says: Do such 
a thing because it is social; refrain from doing such and such a thing 
because it is anti-social. A juridical obligation is not an obligation to 
do what is good in itself but an obligation to do what has a social value, 
that is, not to do what is anti-social. It finds its proof in the fact that 
the whole world agrees in recognizing that the criterion of the jural prin¬ 
ciple is the social reaction which is caused by a violation of the principle: 
a reaction capable of being socially organized. Let us not say, then, that 
the jural principle can not be founded on a fact, since it is nothing more 
than a precept to conform one's self to facts. The fact is the true founda¬ 
tion of the jural principle, if such fact is truly the social, irreducible, and 
essential fact; and the whole question is resolved into determining 
whether or not social interdependence is that fact. It seems to us that 
it can scarcely be contested. Personally, the more I think of it, the more 
convinced 1 become. This fact alone is capable of giving to law a 
foundation at once positive and solid. 

The doctrine which has been developed in the works previously cited 
has also for its object the elimination of the notion of subjective right, 
implying at the same time elimination of the autonomy of the individual 
and of the sovereignty of the State. As Auguste Comte has so clearly 
shown, the notion of subjective right is a notion of a metaphysical order. 
“There can only be a true right,” said the great thinker “so long as 
regular powers emanate from supernatural wills. ... In the positive 
state, which does not admit of heavenly prerogative, the idea of right 
disappears absolutely.” 

There thus disappears, on the one hand, not only the sovereignty of 
the State, conceived as the subjective right of commanding the incumbent 
of which right would be the State personified, but there also disappears 
the autonomy of the individual, together with his subjective rights. And, 
on the other hand, there disappears, by that very fact, the contradiction 
between the sovereignty of the State and the autonomy of the individual 
which was created thereby, and which could not be explained. . . . 

78 [Duguit is presumably here thinking of the distinction between is and ouftht; cf, 
ante, 5. His answer, in the next paragraph, overlooks the fact that law, as well 
as morals, is normative in character.] 

70 Auguste Comte, Systeme de politique positive, edition published in 1890, I, p. 361. 
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... In the doctrine of social solidarity, therefore, we find a complete 
refutation of the ancient conception of the State; and we can also say 
a refutation of the German conception. Thus, where we saw and where 
the Germans still sec, a power which has the right of issuing commands, 
and which can compel by force obedience to its orders, we may now see 
only a group of men obliged by the social principle (la regie soriale) to 
use their activity and their strength in the service of [pp. 180-184] 


F. G£A y 

Methode d'Interpretation en Droit Prive 
(2nd cd., 1932) 

La litre recherche scientifique 

. . . Mais, ce qui reste acquis, e'est que le jugc, appele a dire le droit, 
en suppJeant le defaut ou Ics lacunes des sources formellcs, et, par conse¬ 
quent, tout interprete du droit positif, doit compter avec les inspirations 
de la raison et de la conscience, pour scniter le mystere du juste, avant 
de descendre a Texamen de cette nature des choses positives, qui pr^’isera 
son diagnostic et mettra en oeuvre les principes rationnels. 

Tout cela revient k dire, qu'il y a des principes de justice, superieurs 
k la contingence des fails, et que, si les fails precisent la realisation des 
principes, ils n’en sauraient conlenir Tessence. [Vol. 2, pp. 100-101] 


F. g£:ny 

Science et Technique du Droit Positif 
(1927) 

Les donnees du droit positif 

. . . je proposerai . . . [de] reconnaitre quatre aspects principaux, qui nous 
presentent k la base de tout systeme juridique: des donnees rcelles ou 
strictement naturclles, des donnees historiques, des donnees rationnclles 
et des donnees ideates; toutes devant contribuer ensemble—chacune pour 


*0 [Duguit thought of himself as a sociological jurist desirous of basing law on fact 
and not on metaphysics. Hence his attack on the sovereignty of the state. The 
state is merely an instrument for performing the function of promoting social 
solidarity. Duguit's sympathy for syndicalism also led him to stress the autonomy 
of all groups even as against the state itself. Social solidarity, however, is in 
itself a metaphysical idea involving values, so that Duguit, who starts as a 
positivist, seems to return to the point where natural law in another form is 
re-introduced at the back door. Yet social solidarity seems hardly more than a 
slogan, which can give no more specific guidance to the judge than natural law 
itself, e.g., does it enable one to say that workmen have a right to strike? Nor 
does Duguit allow a right of judicial review of statute law in the name of social 
solidarity.] 
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sa part et k sa fa^on —k suggerer Ics directions capitales du droit 
positif. . . . 

J’entends par donn^es reelles, ou strictement naturelles, du droit 
positif, celles qui consistent dans les conditions de fait, od se trouve placee 
I’humanite. Peu importe qu’il s’agisse de la nature physique ou morale, 
dont I’homme est comme encercle (climat, sol et ses productions, con¬ 
stitution anatomique et physiologique de Thomme, etat psychologique, 
aspirations morales, sentiments religieux, etc.), ou des conditions 6cono- 
miques, qui inhuencent son activite, voire des forces politiques ou sociales 
existantes.—Ces realites, positives et actuelles, ne creent pas dircctement 
les regies juridiques; mais elles en dessinent les contours, et, pour le 
moins, en constituent le milieu necessairc. . . [p- 371] 

Sur ce donne reel vient se greffer un donne historiquc. 

Les fails et circonstances de la vie humaine ou sociale en ont deter¬ 
mine une cerlaine r^glementation. Celle-ci est meme, k la longue, 
devenue fort considerable. Elle s’est realisec nolamment par le jeu de 
ces moyens techniques, que nous devons signaler plus loin: coutume 
caracterisee, loi ecrite et autres sources formelles du droit qui s’y peuvent 
rattacher,* sans parler des instruments d’interpretation ou d'application, 
doctrine, jurisprudence, pratique proprement dite. De cet ensemble de 
forces concurrcntes, complete encore par le travail mysterieux qui accom- 
pagne revolution meme du monde, r^sulte un acquis de pr6ceptes, servant 
de cadre k la conduite de Thumanite, qui, parfois, p^era lourdcment sur 
elle, dont, en lout cas, elle ne saurait faire abstraction, dans la poursuite 
de sa marche progressive. ... [p. 376 ] 

. . . Quand il s'agit de regler la conduite morale et sociale de 
Thumanite, suivant une marche progressive, le criterium decisif doit etre 
cherche dans un domaine superieur aux contingences et aux hasards de 
la vie. Du moins, faut-il eprouver les resultats bruts de la nature et de 
rhistoire, en les soumettant k Tesprit, seul capable de juger s’ils repondent 
au but qui domine toute organisation juridique. 

Cest pourquoi, doit intervenir, tout d’abord, ^ cote des precedents 
et avec une valeur preponderante, un donne rationnel, qui contiendra 
la direction capitale, pour assurer, autant qu'elle est possible, Telaboration 
scientifique du droit objectif. 

En realite, ce donne rationnel repr^ente le fonds essentiel du droit 
naturel classique, netlement degage de tout alliage; sinon le jus naturale 
des Romains, du moins celui qu’ont elabore les philosophes modernes, 
en prenant le plus pur de leurs conclusions. II est, en effet, des regies 
de conduite (notamment dans I’ordre juridique), que la raison degage de 
la nature de Thomme et de son contact avec le monde. En tant qu'elles 
sont veritablement impos6es k I’esprit et qu*elles correspondent, pour lui, 
aux exigences les plus 6videntes des choses,—avec les signes qui distin- 
guent les preceptes du droit,—elles pr^sentent un caract^re de ndcessite, 
en meme temps que d’universalite et d’immutabilit6, qui les met k part 
et leur assigne une place ^minente parmi les regies juridiques. Et, bien 

[On this aspect, G^ny shows himself to be a sociological jurist.] 
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que la n6cessjt6, qui les domine, ne soit pas physique (comme cclle issue 
du donne reel), mais purement morale, elles meritent absolument, en 
raison de leur objet, de composer le droit proprement naturel, avec les 
qualites specifiques qui lui sont reconnues (universalite et immutability 
de principe). . . [pp. 380-381] 

Reste, cn effet, k reconnaitre, k cote des elements objectifs qui pre¬ 
cedent, capable d’agir sur chacun d*eux, extremement etendu dans sa 
portee, flottant et vague dans son contenu, un donne ideal, qui scmble 
concentrer toutes les aspirations humaines, en vue du progres incessant 
du droit positif. De fait, en dehors du reglement juridique, qu’imposent 
les realites de la vie ou les exigences de la raison deja quelque peu 
organisees par I’histoire, se prcsente un ensemble de considerations, 
d’ordre physique, psychologique, moral, religieux, economique, politique, 
qui, sans determiner, de fa 9 on neccssitante, de nouveaux preceptes de 
conduite sociale, en projettent, en quelque fagon, Tinclinaison, ou, du 
moins, suggerent la direction k suivre.®^ [p. 384] 


R, STAMMLER 
Theory of Justice 
Translated, I. Husik 

The universal standard of Law, —^The various theories of the law of 
nature all undertake by their own method of argument to outline an 
ideal legal code whose content shall be unchangeable and absolutely valid. 
Our purpose, on the other hand, is to find merely a universally valid 
formal method, by means of which the necessarily changing material of 
empirically conditioned legal rules may be so worked out, judged, and 
determined that it shall have the quality of objective justice.’^'* 

The attempt of the law of nature was foredoomed to failure. For 
the content of law has to do with the regulation of human social life, 
which aims to satisfy human W'ants. But everything that has reference 
to human wants and to the manner of satisfying them is merely empirical 
and subject to constant change. There is not a single rule of law whose 
positive content can be fixed a priori.** [pp. 89-90] 

[Natural law, ascertainable by human reason, is thus the overriding factor in the 
development of every legal system, though Gdny does not admit that this would 
entitle a judge to reject a statutory provision on this ground. Gdny’s main concern 
was to show bow his method could be employed to achieve a broader approach 
to the interpretation of codes and statute law.] 

[Cf. Lindsay's discussion of “ operative ideals,” ante, 31.] 

[Before embarking on the study of Continental philosophical jurists it is well for 
the English lawyer to bear in mind what Prof. Passmore has written in regard 
to philosophy. “The fact that we have to live with is that if most British 
philosophers are convinced that Continental metaphysics is arbitrary, preteniious, 
and mind-destroying, Continental philosophers are no less confident that British 
empiricism is philistine, pedestrian and soul-destroying”: Hundred Years of 
Philosophy, pp, 459-460.J 

[Stammler's search for a natural law of form rather than content has resulted in 
his theory being described as “ natural law with a changing content.” The idea 
is as old as Aristotle, ante, 64, and cf. also Kant, ante, 77.] 
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Derivation of the principles,--In undertaking to work out the universal 
principles which are to span the bridge between the idea of just law 
and its significance for specific legal questions, we must take notice of a 
twofold danger and try to avoid it. 

1. The principles must not be gathered at random from historical 
observation. Else we should have no guarantee of their necessary com¬ 
pleteness ; nor should we have the possibility of controlling them as a 
systematically connected whole. This applies especially to the most 
thorough attempt in this direction made by Ulpian, “Honeste vivere, 
aJterum non laedere, suum cuique tribuere” (D. I, 1, 10, 1). The deriva¬ 
tion of these three principles from the idea of law is not clear, nor is 
their inner relation to each other clear. 

2. We must keep out of the content of our principles everything that 
is merely empirical and pertains to the material. They must be funda¬ 
mentally constructive functions of judging, and not once more definite 
propositions of concrete signification. The “ Declaration des droits de 
I’homme et du citoyen ” of 1789, or “Die Grundrechte des deutschen 
Volkesof 1849 are not made in the sense of our investigation. 

We must proceed as follows. Every legal investigation may be carried 
on from two points of view. We may regard the standpoint of the 
individual qua individual as the center of our investigation, or we may 
emphasize the community of individuals and their common aims. It is 
self-evident that in a complete union under the law both of these aspects 
are necessarily contained. For as such a union implies at least two 
members (unlike the problem of ethics), we can not possibly get away 
from this twofold aspect of considering the matter. . . . 

In our investigation here we are not interested in following out 
further the system of positive law as thus built up, but in trying to see 
in what way the twofold aspect above mentioned may be made significant 
for the general application of the concept of a just legal content. Now 
it appears on closer observation that the twofold manner of thinking 
from which we started is already contained in the formula of the social 
ideal. This idea conceives of the persons united under the law as men 
who follow their particular aims in so far as they accord with justice. It 
follows therefore that every individual absolutely respects the other and 
is respected by him. For the social ideal demands that the individual 
should not be forced in his legal relations to renounce his justified 
interests. The principle here used as a standard requires that there shall 
be mutual respect of each other on the part of those united in the 
law. . . . 

As on the other hand the principle of social investigation aims at 
the idea of living and working together as a unit, and finds its conclusion 
in the absolute solidarity of interests, we must also emphasize the social 
members in their unity. Here we think of the individual as a member 
of the whole, in which all must, for better or for worse, have their 
necessary share. The first lays stress upon the respect due to the 
individual in his specific right volition, whereas the second insists on the 
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idea of social community and mutual participation. So we say, “ Every 
man must carry his own burden ”; and yet, without contradicting the 
prior warning, that *"one should bear the burden of the other,*' . . . 

We have accordingly four principles of just law, which may be treated 
in two corresponding pairs. 

The Principles of Respect. — 1. The content of a person's volition 
must not be made subject to the arbitrary desire of another. 2. Every 
legal demand must be maintained in such a manner that the person 
obligated may be his own neighbor. 

Both of these principles aim at enabling the individual member of 
a legal community to determine his own volition in freedom that accords 
with justice. The first principle starts from the idea of an existing duty 
and limits the extent to which the members of a legal community are 
bound one by the other. The second is concerned with the measure in 
which a legal demand is to be imposed, and restricts in systematic fashion 
the manner and the scope of the service demanded. The first refers to 
the maintenance of legal relations, the second to their execution. They 
are derived directly from the highest aim of the law, whose formula is 
the social ideal. As the concept of a just legal content is based upon 
the idea of a community of free men, it follows necessarily that in every 
external regulation the person subject to it always has the possibility of 
choosing the right. A legal command must not be understood to mean 
that the individual shall give up everything for the conditioned subjective 
purposes of another ,* that he must have the obligation, and is bound to 
regard those personal aims of the other as his own final aim.**® . . . 

The Principles of Participation .—/. A person under a legal obligation 
must not he arbitrarily excluded from a legal community. 2. Every 
ability of disposing that is granted by law may be exclusive only in the 
.sense that the person excluded may be his own neighbor. 

These propositions aim to carry out the idea of community. They 
express the thought that the legal command which unites the individuals 
to carry on the struggle for existence in common, must not become 
untrue to itself. But it would be guilty of a contradiction if it subjected 
the individual by compulsion to the social union, and at the same time 
treated him in a given case as a person who had notliing but legal duties. 
This would be a caricature of the idea of co operation. The desire to 
avoid the logical contradiction which would result between the funda¬ 
mental idea of just law and the particular illustration thereof, leads to the 
principles of participation. [pp. 158-163] 

[A large part of Stammler’s work is devoted to showing how problems taken 
from German civil law may be solved by this method, though an English lawyer 
will probably sympathise with Friedmann’s conclusion that it is incomprehensible 
how Stammler can maintain the illusion that a purely formal idea of law is 
capable of material guidance to the lawyer (Lego/ Theory, 3rd ed., p. 105), and 
it may indeed be doubted whether Stammler succeeds in bridging the gap between 
a formal structure and the social ideal of justice.] 
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G, DEL VECCHIO 

Philosophy of Law 
Translated, T. O. Martin (1953) 

The absolute criterion of the just is called, by the traditional name, 
“ Law of Nature,” that is, something founded upon the very constitution 
of things, instead of upon the simple placet of a legislator. To this idea 
men have come in various and even contradictory situations. Sometimes 
it has been the reaction against positive justice which has induced men to 
postulate a superior justice. At other times it has been the observation of 
the conformity of certain rules of Law among various peoples. With 
regard to the ways in which the authority of this Law has been demon¬ 
strated, sometimes men have proceeded by theological arguments, that is 
they have based Natural Law upon the divine will and wisdom, at other 
times, instead, they have demonstrated its existence by purely rational 
data, etiamsi daremus non esse Deum,'* as Grotius wrote. Likewise, 
the relation between the dictates of the naturally just and the positive 
juridical norms has been variously conceived, according to men's different 
speculative orientations and according to various historical periods. Con¬ 
sequently, sometimes, for example at the time of the French Revolution, 
one sees between the two orders of determinations, that is, between Natural 
Law and Positive Law, a profound and, as it were, incurable rift, at 
other times, for example among the Roman Jurists, only a difference as 
between genus and species, or, for example in Hegel, as simply the double 
aspect of one and the same reality. Even with these notable differences, 
the idea of Natural Law has always gone along with humanity. It is 
marvelous that notwithstanding the variety of methods and of arguments 
the conclusions were generally in conformity with one another. 

Typical, in this connection, is the final coming together of the juridical 
doctrines of Kant and of Spencer. Even though they started from 
premises which were absolutely different, the one from pure reason, and 
the other from the experimental observation of the physical laws of life, 
nevertheless the formulae of Natural Law at which they arrived are almost 
identical. That of Kant is, “ Act outwardly in such wise that the free 
use of thy will can coexist with the freedom of every other person accord¬ 
ing to a universal law.” That of Spencer is: ” Every man is free to do 
what he will provided he does not violate the equal liberty of any other 
man.” 

The objections made even in recent times against Natural Law have 
no real foundation. These charge Natural Law with not always being 
confirmed by the facts, with being only an idea. It is said, for example, 
that Natural Law wants men free, but there have been and there still are 
slaves. In substance. Natural Law is reproached for not being Positive 
Law. Natural Law, however, is essentially distinct from Positive Law 
precisely because it asserts itself as a deontological principle which 
indicates what ought to be, even if it is not. It exists insofar as it is 
ideally in force; and ideally it is in force even where in fact it is violated. 
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The violation takes place in the phenomenon, it does not destroy the Law 
which is on a higher plane than the phenomenon. 

Distinction between concept and ideal of Law, It would, however, 
be a grave error to think that the idea of Natural Law can take the place 
of the logical definition of Law. ... A system of Natural I.aw is itself, 
too, in the final analysis, a system of Law. Therefore, logically, it is 
added to or placed alongside the others which exist. It needs to be 
included just like the others in a logical definition which is universal. It 
is one thing, therefore, to state the ideal of Law, and another to give the 
notion, or the concept, of Law in general which must embrace both that 
ideal and all the other possible juridical systems. 

To take an ideal for a definition is always an error. An example will 
make the matter more evident. Let us suppose that we adopt the 
definition of Kant which, for that matter, is, in a certain sense, one of 
the more perfect ones; “ Law is the ensemble of conditions through which 
the will of each can coexist with the will of all the others according to a 
universal law of liberty.” This definition refers, in truth, to Natural Law, 
or to the ideal of Law, but it does not give at all the concept, the notion, 
of the logical genus of Law. Understood in such a sense, that definition 
would lead us to conclude that Law has perhaps never existed, because 
the positive juridical systems which we still recognize as juridical are more 
or less removed from that maxim. In consequence, we should have to 
exclude from the category of Law, without further discussion, all the 
systems wherein equal liberty is not recognized. Roman Law, for 
example, denies by the institute of slavery the law of equal liberty. 
Therefore it would not be Law. Proceeding in this manner w'e could not, 
therefore, fulfill the task which w'e have proposed for ourselves, that is, 
to sum up all possible juridical experience. From this emerges the 
important conclusion that the problem of the ideal of Law and that of 
the concept of Law are distinct and, relatively at least, independent of 
each other.*^ [pp. 246-248] 


/. MARITAIN 


Man and the State 

Since I have not time here to discuss nonsense (we can always find very 
intelligent philosophers, not to name Mr. Bertrand Russell, who defend it 
most brilliantly) I take it for granted that we admit that there is a 
human nature, and that this human nature is the same in all men.*** I 
take it for granted that we also admit that man is a being who is gifted 
with intelligence, and who, as such, acts with an understanding of what 

[For del Vecchio apparently, the concept of law is a purely formal category wide 
enough to embrace both ideal (natural) law and also positive law. The ideal of 
law, however, seems to comprise the ideal content of natural law, though how it 
is to be ascertained is far from clear. Certainly its interpretation seems to have 
undergone conspicuous changes as changes have occurred in the climate of politics 
in the Italian state.] 

[But see on this facile generalisation, M. Macdonald, post, 109.] 
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he is doing, and therefore with the power to determine for himself the 
ends which he pursues. On the other hand, possessed of a nature, of an 
ontological structure which is a locus of intelligible necessities, man 
possesses ends which necessarily correspond to his essential constitution 
and which are the same for all—as all pianos, for instance, whatever their 
particular type and in whatever place they may be, have as their end the 
production of certain attuned sounds. If they do not produce these 
sounds they must be tuned, or discarded as worthless. But since man is 
endowed with intelligence and determines his own ends, it is for him to 
attune himself to the ends that are necessarily demanded by his nature. 
This means that there is, by force and virtue of human nature itself, an 
order or disposition which human reason can discover and according to 
which the human will must act in order to attune itself to the essential 
and necessary ends of the human being. The unwritten law, or natural 
law, is nothing more than that. ... [p. 78] 

Natural law is not a written law. Men know it with greater or less 
difficulty, and in different degrees, here as elsewhere being subject to 
error. The only practical knowledge all men have naturally and infallibly 
in common as a self-evident principle, intellectually perceived by virtue 
of the concepts involved, is that we must do good and avoid evil. This 
is the preamble and the principle of natural law; it is not the law itself. 
Natural law is the ensemble of things to do and not to do which follow 
therefrom in necessary fashion. Tliat every sort of error and deviation 
is possible in the determination of these things merely proves that our 
sight is weak, our nature coarse, and that innumerable accidents can 
corrupt our judgment. Montaigne maliciously remarked that, among 
certain peoples, incest and theft were considered virtuous acts. Pascal 
was scandalized by it. All this proves nothing against natural law, any 
more than a mistake in addition proves anything against arithmetic, or 
the mistakes of certain primitive peoples, for whom the stars were holes 
in the tent which covered the world, prove anything against astronomy. 

Natural law is an unwritten law. Man’s knowledge of it has increased 
little by little as man’s moral conscience has developed. The latter was 
at first in a twilight state. Anthropologists have taught us within what 
structures of tribal life and in the midst of what half-conscious magic 
it was first formed. This proves merely that the knowledge men have 
had of the unwritten law has passed through more diverse forms and 
stages than certain philosophers or theologians have believed. The 
knowledge that our own moral conscience has of this law is doubtless 
still imperfect, and very likely it will continue to develop and to become 
more refined as long as mankind exists. Only when the Gospel has pene¬ 
trated to the very depths of our human substance will natural law appear 
in its full flower and its perfection. 

So the law and the knowledge of the law are two different things. 
Yet the law has force of law only when it is promulgated. It is only 
insofar as it is known and expressed in affirmations of practical reason 
that natural law has the force of law. 

At this point let us stress that human reason does not discover the 
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regulations of natural law in an abstract and theoretical manner, as a 
series of geometrical theorems. Nay more, it does not discover them 
through the conceptual exercise of the intellect, or by way of rational 
knowledge. I think that Tliomas Aquinas’ teaching, here, needs to be 
understood in a much deeper and more precise fashion than is common. 
When he says that human reason discovers the regulations of natural law 
through the guidance of the inclinations of human nature, he means that 
the very mode or manner in which human reason knows natural law is 
not rational knowledge, but knowledge through inclination. That kind of 
knowledge is not clear knowledge through concepts and conceptual judg¬ 
ments; it is obscure, unsystematic, vital knowledge by connaturality or 
affinity, in which the intellect, in order to form its judgment, consults and 
listens to the inner melody that the vibrating strings of abiding tendencies 
awaken in us. [pp. 81“83] 

. . . Positive Law, or the body of laws (either customary law or 
statute law) in force in a given social group, deals with the rights and 
duties which are connected with the first principle, but in a contingent 
manner, by virtue of the determinate ways of conduct prescribed by the 
reason and the will of man when they institute the laws or mould the 
customs of a particular society, thus stating of themselves that in the 
particular group in question certain things will be good and permissible, 
certain other things bad and not permissible. 

But it is by virtue of natural law that the law of Nations and positive 
law take on the force of law, and impose themselves upon the conscience. 
They are a prolongation or an extension of natural law, passing into 
objective zones which arc less and less able to be adequately determined 
by the essential inclinations of human nature. For it is natural law itself 
which requires that whatever it leaves undetermined shall subsequently be 
determined, either as a right or a duty existing for all men, and of which 
they are made aware, not by knowledge through inclination but by con¬ 
ceptual reason—that is the jus gentium,^^ —or—and this is positive law— 
as a right or a duty existing for certain men by reason of the human 
and contingent regulations proper to the social group of w'hich they are 
a part. Thus there are imperceptible transitions (at least from the point 
of view of historical experience) between Natural Law, the Law of 
Nations, and Positive Law. There is a dynamism which impels the 
unwritten law to show forth in human law, and to render the latter ever 
more perfect and just in the very field of its contingent determinations. 
It is in accordance with this dynamism that the rights of human persons 
take political and social form in the community. 

Man’s right to existence, to personal freedom, and to the pursuit of 
perfection in his moral life, belongs, strictly speaking, to natural law. 

The right to the private ownership of material goods pertains to 
natural law, in so far as mankind is naturally entitled to possess for its 

*• [This refers to “ the common law of civilization ” which can be “ rationally 

inferred ” from a principle of natural law. But what arc the criteria of rational 

inference '*?1 
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own common use the material goods of nature; it pertains to the law 
of Nations, or jus gentium, in so far as reason necessarily concludes in the 
light of the conditions naturally required for their management and for 
human work that for the sake of the common good those material goods 
must be privately owned. And the particular modalities of the right to 
private ownership, which vary according to the form of a society and the 
state of the development of its economy, are determined by positive 
law.®" [pp. 90-91] 


/. DABIN 

General Theory of Law 
Translated, K. Wilk (1950) 

Characteristics of Natural Law: A Norm That Issues from Nature, 
Universal and Immutable. ... as the adjective “ natural ” indicates 
without too great ambiguity, the rule of human conduct that is called 
natural law is deduced from the nature of man as it reveals itself in the 
basic inclinations of that nature under the control of reason, indepen¬ 
dently of any formal intervention by any legislator whatsoever, divine or 
human. Natural law is thus distinguished from another law, which is 
called “positive” (or “voluntary,” or “arbitrary”) and is supposed to 
have been established by the will of God or of men. Natural law, 
furthermore, dominates positive law in the sense that, while positive law 
may add to natural law or even restrict it, it is prohibited from con¬ 
tradicting it.®^ How could the legislator, or at least the human legis¬ 
lator,®2 have the power to rebel against the “ given ” of human nature? 

From the characteristics of human nature flow the characteristics of 
natural law. As human nature is identical in all men and does not 
vary,®^ its precepts have universal and immutable validity, notwithstand¬ 
ing the diversity of individual conditions, historical and geographical 
environments, civilizations and cultures. As, on the other hand, nature 
cannot deceive itself nor deceive us, its precepts, inasmuch as they are 
authentic, have a validity that is certain, suffering neither doubt nor 
discussion. 

First Principles and Secondary Precepts. As to the extent of the 
“ given ” of nature and of what must therefore be referred to natural 

[One may pertinently ask how the natural law character of private ownership is 
vouchsafed to us; also does this merely refer to the abstract concept, since the 
particular modalities rest with positive law?] 

[But what is the effect of such a contradiction? Is it the duty of the judge, official 
or ordinary citizen to disregard such a law? Suppose a law abolishes the crime 
of abortion and that this contradicts natural law; must the courts still convict 
offenders, contrary to positive law?J 

For the divine legislator, the question is disputed whether God Himself could 
change or abrogate a law of nature whose author He is. In Catholic theology 
the answer is negative. 

[But see post, 109.] 
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law, views are divided. The traditional school reserves the name natural, 
with the characteristics of universality, immutability, and certainty 
inherent in that quality, to altogether general and necessary “first 
principles,” distinguishing them even from “secondary precepts” or 
“ particular conclusions quite close to the first principles.” Other inter¬ 
pretations, of later date, include within natural law not only the first 
principles, but the more or less close conclusions evolved from the first 
principles by way of rational argumentation. So there exists, historically 
at least, a “ minimalist ” conception of natural law, limited to the strict 
and direct “ given ” of the inclinations of nature, and another, “ maxi¬ 
malist” one, extending to the solutions that are the proper work of 
reason in starting from the natural “given,” without, however, any 
clearly traced boundary lines between the successive zones of first prin¬ 
ciples, secondary precepts, and their more or less close conclusions. 

The disadvantage of the strict conception evidently is to reduce the 
concrete content of natural law to rather vague generalities, which gives 
rise to the objection (an unjust one, incidentally) of useless verbalism; 
the dangers of the broad conception lie in lending the validity of natural 
law, that is, absolute authority, to solutions endowed with truth merely 
relative to the cases. The present tendency is toward the minimum con¬ 
ception. On the one hand, one fears being unable to account for the 
“ legitimate variation ” of positive rules. On the other hand, one mis¬ 
trusts logical apriorism in tiie domain of the moral and social sciences. 

[pp. 419-421] 

Moral and Political But No Juridical Natural Law, To sum up. 
First, there exists a moral natural law which is fundamental to the moral 
conduct of individuals as well as to the positive moral rule, and in every 
domain including the social domain (social morals) and without distinc¬ 
tion between outward and inner acts. This rule of itself obliges only in 
the internal forum and not before the state, its police and its courts. 
Second, there also exists a political natural law which, based upon the 
political instinct of man, establishes political society and all that is 
essential to it, especially the public authority and the civil law, the latter 
being considered not in its concrete dispositions but in its principle and 
its method of elaboration. This political natural law is undoubtedly 
dependent upon moral natural law because morals governs everything 
human. But it is in turn the starting point of a new system of properly 
social (indeed, societal) institutions and rules, inspired by the idea of 
the public good (at once moral, utilitarian and technical) and governing 
only the outward acts of man as a member of the group. Third, there 
exists no juridical natural law in the sense of solutions or even mere 
directives given in advance to the authority charged with the establish¬ 
ment of the civil law according to the public good. No doubt there are 
principles commonly accepted in the laws of the countries of the same 
level of civilization: Jus gentium or “ general principles of law.” But one 
could not without ambiguity and danger credit natural law with prin¬ 
ciples which, on the one hand, are very heterogeneous, since one finds 
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there commingled rules of morals, of common sense, and of social utility 
—and which, on the other hand, lack the characteristics of necessity and 
universality inherent in the idea of nature. The practice of civilized 
countries, even supported by wisdom and experience, is not synonymous 
with natural inclination. 

T/ie Dualism of “ Natural law— Positive Law ” Replaced by ** Morals 
— Law'* If these views are correct, they yield an important result con¬ 
cerning the statement of the problem here under discussion. One must 
no longer speak of relationships between natural law and positive law (at 
least when by positive law one understands, as is customary, the law of 
the jurists, the civil Jaw, and not the positive moral law or rule). One must 
speak of relationships between morals, not only natural but also positive, 
and the civil law, that is to say, the law. This statement does correspond 
to reality. On the one hand, what makes its appearance throughout 
natural law is indeed morals. On the other hand, the law has relation¬ 
ships with kinds of values other than the ethical values. By comparison, 
the traditional statement errs both by lack of precision and by confusion. 
It does not bring out with precision that natural law above all signifies 
morals. At the same time, that statement leads us to believe that natural 
law covers all values whatever of interest to the jurist.®** [pp. 430-431] 


THE UNITED STATES' CONSTITUTION 
AMENDMENrr I 

Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech or of the press; or the right of the people peaceably to assemble, 
and to petition the government for a redress of grievances. 

Amendment If 

A well-regulated militia being necessary to the security of a free State, 
the right of the people to keep and bear arms shall not be infringed. 

Amendment III 

No soldier shall, in time of peace, be quartered in any house without 
the consent of the owner, nor in time of war, but in a manner to be 
prescribed by law. 


Amendmeni' IV 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon probable cause, supported 
by oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

fOn this view, natural law seems no more than another name for morals; this 
would hardly be contested by a positivist (cf. post, 138) though differences would 
remain as to Uie nature of moral precepts.] 
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Amendment V 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall any person be subject 
for tlie same offense to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor 
be deprived of life, liberty or property, without due process of law; nor 
shall private property be taken for public use without jast compensation. 

Amendment VI 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense. 

Amendment VII 

In suits at common law. where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined in any court of the United 
States, than according to the rules of the common law. 

Amendment VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted. 

Amendment IX 

The enumeration in the Constitution of certain rights shall not be 
construed to deny or disparage others retained by the people. 

Amendment X 

The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, 
or to the people.** 


Amendment XIV 
SECTION I 

All persons bom or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which 

[These first ten Amendments constitute the so-called Bill of Rights, 1791.] 


LJ. 
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shall abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty or property, without 
due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 


PALKO V. CONNECTICUT 
United States Supreme Court 

302 U.S. 319; 82 L. ed. 288 (1937)®® 

Cardozo J. . . . The line of division may seem to be wavering and 
broken if there is a hasty catalogue of the cases on the one side and the 
other. Reflection and analysis will induce a different view. There 
emerges the perception of a rationalizing principle which gives to discrete 
instances a proper order and coherence. The right to trial by jury and 
the immunity from prosecution except as the result of an indictment 
may have value and importance. Even so, they are not of the very 
essence of a scheme of ordered liberty. To abolish them is not to 
violate a “ principle of justice so rooted in the traditions and conscience 
of our people as to be ranked as fundamental.” Snyder v. Massachusetts, 
supra (291 U, S. p. 105, 78 L. ed. 677). Few would be so narrow or pro¬ 
vincial as to maintain that a fair and enlightened system of justice would 
be impossible without them. What is true of jury trials and indictments 
is true also, as the cases show, of the immunity from compulsory self¬ 
incrimination. Twining v. New Jersey, 211 U. S. 78, 53 L. ed. 97. This 
too might be lost, and justice still be done. Indeed, today as in the past 
there are students of our penal system who look upon the immunity as a 
mischief rather than a benefit, and who would limit its scope or destroy 
it altogether. No doubt there would remain the need to give protection 
against torture, physical or mental. Brown v. Mississippi, 297 U. S- 278, 
80 L. ed. 682. Justice, however, would not perish if the accused were 
subject to a duty to respond to orderly inquiry. The exclusion of these 
immunities and privileges from the privileges and immunities protected 
against the action of the states has not been arbitrary or casual. It has 
been dictated by a study and appreciation of the meaning, the essential 
implications, of liberty itself. 

We reach a different plane of social and moral values when we pass 
to the privileges and immunities that have been taken over from the 
earlier articles of the federal bill of rights and brought within the 
Fourteenth Amendment by a process of absorption. These in their 
origin were effective against the federal government alone. If the Four¬ 
teenth Amendment has absorbed them, the process of absorption has 
had its source in the belief that neither liberty nor justice would exist if 

[The issue in this case was {inter alia) the validity of an Act permitting an appeal 
by the prosecution in a criminal case for an error of Jaw.l 
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they were sacrificed. Twining v. New Jersey, supra (211 U. S. p. 99, 53 
L. ed. 106).®^ This is true, for illustration, of freedom of thought and 
speech. Of that freedom one may say that it is the matrix, the indis¬ 
pensable condition, of nearly every other form of freedom. With rare 
aberrations a pervasive recognition of that truth can be traced in our 
history, political and legal. So it has come about that the domain of 
liberty, withdrawn by the Fourteenth Amendment from encroachment 
by the states, has been enlarged by latter-day judgments to include 
liberty of the mind as well as liberty of action. The extension 
became, indeed, a logical imperative when once it was recognized, as 
long ago it was, that liberty is something more than exemption from 
physical restraint, and that even in the field of substantive rights 
and duties the legislative judgment, if oppressive and arbitrary, may be 
overriden by the courts. . . . Fundamental too in the concept of due 
process, and so in that of liberty, is the thought that condemnation shall 
be rendered only after trial. . . . The hearing, moreover, must be a real 
one, not a sham or a pretense. . . . For that reason, ignorant defendants 
in a capital case were held to have been condemned unlawfully when in 
truth, though not in form, they were refused the aid of counsel. . . . The 
decision did not turn upon the fact that the benefit of counsel would have 
been guaranteed to the defendants by the provisions of the Sixth Amend¬ 
ment if they had been prosecuted in a federal court. The decision turned 
upon the fact that in the particular situation laid before us in the evidence 
the benefit of counsel was essential to the substance of a hearing. 

Our survey of the cases serves, we think, to justify the statement that 
the dividing line between them, if not unfaltering throughout its course, 
has been true for the most part to a unifying principle. On which side 
of the line the case made out by the appellant has appropriate location 
must be the next inquiry and the final one. Is that kind of double 
jeopardy to which the statute has subjected him a hardship so acute and 
shocking that our polity will not endure it? Does it violate those 
“fundamental principles of liberty and justice which lie at the base of 
all our civil and political institutions ” ? ... The answer surely must 
be “no.” 

[For recent discussions of interpretations of the U.S. Constitution in terms of 
natural law, or a “ higher ** law, see Friedmann, in (1956) 19 M.L.R. 461; B. 
Schwartz, The Supreme Court (1957), Chap. 5. (See also MeWhinney, in (1959) 
37 Can.B.R. 16 regarding the projected Canadian Bill of Rights). Mr. Max 
l.emer, in his recent excellent work, America as a Civilisation (1958), sums up the 
course of events as follows. At first, natural law and common law ideas worked 
together as an appeal to the “ inalienable riglits of Englishmen.” Later, an appeal 
to a higher law was used to bolster the rights of the propertied class. Thus 
laissez-faire was treated as part of the constitution. The justices of the Supreme 
Court play the part of a priesthood which, by the exercise of the veto power, 
indicate what is taboo in tribal policy. But the court’s policy in stretching the 
14th Amendment to ward off legislation regulating business, to include corpora¬ 
tions among the category of “ persons,” and to extend due process so as to taboo 
reform legislation, led to a counter-theology in favour of a liberal construction 
(pp. 427-444).] 
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ADAMSON V. CALIFORNIA 
United States Supreme Court 
332 U.S. 46, 91 L. ed. 1903 (1946) 

Frankfurter J. . . . 

Indeed, the suggestion that the Fourteenth Amendment incorporates 
the first eight Amendments as such is not unambiguously urged. Even the 
boldest innovator would shrink from suggesting to more than half 
the States that they may no longer initiate prosecutions without indict¬ 
ment by grand jury, or that thereafter all the States of the Union must 
furnish a jury of twelve for every case involving a claim above twenty 
dollars. There is suggested merely a selective incorporation of the first 
eight Amendments into the Fourteenth Amendment.®® Some are in and 
some are out, but we are left in the dark as to which are in and which 
are out. Nor are we given the calculus for determining which go in and 
which stay out. If the basis of selection is merely that those provisions 
of the first eight Amendments are incorporated which commend them¬ 
selves to individual justices as indispensable to the dignity and happiness 
of a free man, we are thrown back to a merely subjective test. Tlie pro¬ 
tection against unreasonable search and seizure might have primacy for 
one judge, while trial by a jury of twelve for every claim above twenty 
dollars might appear to another as an ultimate need in a free society. 
In the history of thought “ natural law ” has a much longer and much 
better founded meaning and justification than such subjective selection of 
the first eight Amendments for incorporation into the Fourteenth. If all 
that is meant is that due process contains within itself certain minimal 
standards which are ** of the very essence of a scheme of ordered liberty,” 
Palko V. Connecticut, 302 US 319, 325, 82 L ed 288, 292, 58 S Ct 149, 
putting upon this Court the duty of applying these standards from time 
to time, then we have merely arrived at the insight which our predecessors 
long ago expressed. We are called upon to apply to the difficult issues 
of our own day the wisdom afforded by the great opinions in this 
field. . . . This guidance bids us to be duly mindful of the heritage of 
the past, with its great lessons of how liberties are won and how they 
are lost. As judges charged with the delicate task of subjecting the 
government of a continent to the Rule of Law we must be particularly 
mindful that it is “ a constitution we are expounding,” so that it should 
not be imprisoned in what are merely legal forms even though they have 
the sanction of the Eighteenth Century. 

[The issue in this case was whether a comment by the prosecutor in a state court 
to the effect that the accused's failure to testify amounted to an admission of 
guilt was contrary to the 14th Amendment. The 5th Amendment provided that 
no one should be compelled to be a witness against himself, but this applied 
to federal trials only. Did the 14th Amendment impliedly entail a similar 
prohibition?] 

I It was argued that the 14th Amendment (antCt 97), necessarily implied that 
each state of the Union was henceforth subject to these requirements of the earlier 
Amendments which laid down certain specific features to be embodied in federal 
trials.] 
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. . . And so, when, as in a case like the present, a conviction in a State 
court is here for review under a claim that a right protected by the Due 
Process Clause of the Fourteenth Amendment has been denied, the issue 
is not whether an infraction of one of the specific provisions of the first 
eight Amendments is disclosed by the record. The relevant question is 
whether the criminal proceedings which resulted in conviction deprived 
the accused of the due process of law to which the United States Con¬ 
stitution entitled him. Judicial review of that guaranty of the Fourteenth 
Amendment inescapably imposes upon this Court an exercise of judgment 
upon the whole course of the proceedings in order to ascertain whether 
they offend those canons of decency and fairness which express the 
notions of justice of English-speaking peoples even toward those charged 
with the most heinous offenses. These standards of justice are not 
authoritatively formulated anywhere as though they were prescriptions in 
a pharmacopoeia. But neither does the application of the Due Process 
Clause imply that judges arc wholly at large. The judicial judgment in 
applying the Due Process Clause must move within the limits of accepted 
notions of justice and is not to be based upon the idiosyncrasies of a 
merely personal judgment. The fact that judges among themselves may 
differ whether in a particular case a trial offends accepted notions of 
justice is not disproof that general rather than idiosyncratic standards are 
applied. An important safeguard against such merely individual judg¬ 
ment is an alert deference to the judgment of the State court under 
review.’ 

Mr. Justice Black, dissenting. 

This decision reasserts a constitutional theory spelled out in Twining 
V. New Jersey, 211 US 78, 53 L ed 97, 29 S Ct 14, that this Court is 
endowed by the Constitution with boundless power under “ natural law 
periodically to expand and contract constitutional standards to conform 
to the Court's conception of what at a particular time constitutes 
“ civilized decency ” and “ fundamental liberty and justice.” Invoking 
this Twining rule, the Court concludes that although comment upon 
testimony in a federal court would violate the Fifth Amendment, identical 
comment in a state court does not violate today’s fashion in civilized 
decency and fundamentals and is therefore not prohibited by the Federal 
Constitution as amended. 

The Twining Case was the first, as it is the only, decision of this 
Court, which has squarely held that states were free, notwithstanding the 
Fifth and Fourteenth Amendments, to extort evidence from one accused 
of crime. 1 agree that if Twining be reaffirmed, the result reached might 
appropriately follow. But I would not reaffirm the Twining decision. I 
think that decision and the “ natural law ” theory of the Constitution 
upon which it relies degrade the constitutional safeguards of the Bill of 
Rights and simultaneously appropriate for this Court a broad power 
which we are not authorized by the Constitution to exercise. Further¬ 
more, the Twining decision rested on previous cases and broad hypotheses 

1 [Held, accordingly, by the majority, that the appeal failed.] 
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which have been undercut by intervening decisions of this Court. See 
Corwin, The Supreme Court’s Construction of the Self-Incrimination 
Clause, 29 Mich L Rev 1, 191, 202. . . . 

I cannot consider the Bill of Rights to be an outworn 18th Century 
“ strait jacket ” as the Twining opinion did. Its provisions may be 
thought outdated abstractions by some. And it is true that they were 
designed to meet ancient evils. But they are the same kind of human 
evils that have emerged from century to century wherever excessive power 
is sought by the few at the expense of the many. In my judgment the 
people of no nation can lose their liberty so long as a Bill of Rights like 
ours survives and its basic purposes are conscientiously interpreted, 
enforced and respected so as to afford continuous protection against old, 
as well as new, devices and practices which might thwart those purposes. 
I fear to see the consequences of the Court’s practice of substituting its 
own concepts of decency and fundamental justice for the language of the 
Bill of Rights as its point of departure in interpreting and enforcing that 
Bill of Rights. If the choice must be between the selective process of the 
Palko decision applying some of the Bill of Rights to the States, or the 
Twining rule applying none of them, 1 would choose the Palko selective 
process. But rather than accept cither of these choices, I would follow 
what I believe was the original purpose of the Fourteenth Amendment— 
to extend to all the people of the nation the complete protection of the 
Bill of Rights. To hold that this Court can determine what, if any, pro¬ 
visions of the Bill of Rights will be enforced, and if so to what degree, 
is to frustrate the great design of a written Constitution. 

Conceding the possibility that this Court is now wise enough to 
improve on the Bill of Rights by substituting natural law concepts for 
the Bill of Rights, I think the possibility is entirely too speculative to agree 
to take that course. I would therefore hold in this case that the full 
protection of the Fifth Amendment's proscription against compelled 
testimony must be afforded by California. This I would do because of 
reliance upon the original purpose of the Fourteenth Amendment. 

It is an illusory apprehension that literal application of some or all of 
the provisions of the Bill of Rights to the States would unwisely increase 
the sum total of the powers of this Court to invalidate state legislation. 
The Federal Government has not been harmfully burdened by the require¬ 
ment that enforcement of federal laws affecting civil liberty conform 
literally to the Bills of Rights. Who would advocate its repeal? It 
must be conceded, of course, that the natural-law-due-process formula, 
which the Court today reaffirms, has been interpreted to limit substan¬ 
tially this Court’s power to prevent state violations of the individual civil 
liberties guaranteed by the Bill of Rights. But this formula also has been 
used in the past, and can be used in the future, to license this Court, in 
considering regulatory legislation, to roam at large in the broad expanses 
of policy and morals and to trespass, all too freely, on the legislative 
domain of the States as well as the Federal Government. 

Since Marbury v. Madison, 1 Cranch (US) 137, 2 L ed 60, was 
decided, the practice has been firmly established, for better or worse, that 
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courts can strike down legislative enactments which violate the Constitu¬ 
tion. This process, of course, involves interpretation, and since words 
can have many meanings, interpretation obviously may result in con¬ 
traction or extension of the original purpose of a constitutional pro¬ 
vision thereby affecting policy. But to pass upon the constitutionality of 
statutes by looking to the particular standards enumerated in the Bill of 
Rights and other parts of the Constitution is one thing; to invalidate 
statutes because of application of “natural law” deemed to be above 
and undefined by the Constitution is another. “ In the one instance, 
courts proceeding within clearly marked constitutional boundaries seek 
to execute policies written into the Constitution; in the other, they roam 
at will in the limitless area of their own beliefs as to reasonableness and 
actually select policies, a responsibility which the Constitution entrusts to 
the legislative representatives of the people.” Federal Power Commission 
V. Natural Gas Pipeline Co. 315 US 575, 599, 601, note 4, 86 L ed 1037, 
1056, 1057. 62 S Ct 736. 


ROCHIN V. CALIFORNIA 
United States Supreme Court 

342 U.S. 165, 96 L. ed. 183 (1951) 

Frankfurter J. . . . Due process of law, “ itself a historical product,” 
Jackman v. Rosenbaum Co. 260 US 22, 31, 67 L ed 107, 112, 43 S Ct 9, 
is not to be turned into a destructive dogma against the Slates in the 
administration of their systems of criminal justice. 

However, this Court too has its responsibility. Regard for the require¬ 
ments of the Due Process Clause “ inescapably imposes upon this Court 
an exercise of judgment upon the whole course of the proceedings [result¬ 
ing in a conviction] in order to ascertain whether they offend those canons 
of decency and fairness which express the notions of justice of English- 
speaking peoples even toward those charged with the most heinous 
offenses.” Malinski v. New York (324 US at 416, 417, 89 L ed 
1039, 65 S Ct 781). These standards of justice are not authoritatively 
formulated anywhere as though they were specifics. Due process of law 
is a summarized constitutional guarantee of respect for those personal 
immunities which, as Mr. Justice Cardozo twice wrote for the Court, are 
“ so rooted in the traditions and conscience of our people as to be ranked 
as fundamental,” Snyder v. Massachusetts, 291 US 97, 105, 78 L ed 674, 
677, 54 S Ct 330, 90 ALR 575, or are “ implicit in the concept of ordered 
liberty.” Palko v. Connecticut, 302 US 319, 325, 82 L ed 288, 292, 58 
S Ct 149.=* 

3 What is here summarized was deemed by a majority of the Court, in Malinski v. 
New York, 324 US 401. 412 and 438, 89 L ed 1029, 1036, 1050, 65 S Ct 781, to 
be ** the controlling principles upon which this Court reviews on constitutional 
grounds a state court conviction for crime." They have been applied by this 
Court many times, long before and since the Malinski Case. 
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The Court’s function in the observance of this settled conception of 
the Due Process Clause does not leave us without adequate guides in 
subjecting State criminal procedures to constitutional judgment. In deal¬ 
ing not with the machinery of government but with human rights, the 
absence of formal exactitude, or want of fixity of meaning, is not an 
unusual or even regrettable attribute of constitutional provisions. Words 
being symbols do not speak without a gloss. On the one hand the gloss 
may be the deposit of history, whereby a term gains technical content. 
Thus the requirements of the Sixth and Seventh Amendments for trial by 
jury in the Federal courts have a rigid meaning. No changes or chances 
can alter the content of the verbal symbol of “ jury ”—a body of twelve 
men who must reach a unanimous conclusion if the verdict is to go 
against the defendant. On the other hand, the gloss of some of the verbal 
symbols of the Constitution does not give them a fixed technical content. 
It exacts a continuing process of application. 

When the gloss has thus not been fixed but is a function of the process 
of judgment, the judgment is bound to fall differently at different times 
and differently at the same time through different judges. Even more 
specific provisions, such as the guaranty of freedom of speech and the 
detailed protection against unreasonable searches and seizures, have inevit¬ 
ably evoked as sharp divisions in this Court as the least specific and most 
comprehensive protection of liberties, the Due Process Clause. 

The vague contours of the Due Process Clause do not leave judges 
at large. We may not draw on our merely personal and private notions 
and disregard the limits that bind judges in their judicial function. Even 
though the concept of due process of law is not final and fixed, these 
limits are derived from considerations that are fused in the whole nature 
of our judicial process. See Cardozo, The Nature of the Judicial Process; 
Die Growth of the Law; The Paradoxes of Legal Science. These are con¬ 
siderations deeply rooted in reason and in the compelling traditions of the 
legal profession. The Due Process Clause places upon this Court the 
duty of exercising a judgment, within the narrow confines of judicial 
power in reviewing State convictions, upon interests of society pushing 
in opposite directions. 

Due process of law thus conceived is not to be derided as resort to 
a revival of “natural law.” To believe that this judicial exercise of 
judgment could be avoided by freezing “ due process of law ” at some 
fixed stage of time or thought is to suggest that the most important aspect 
of constitutional adjudication is a function for inanimate machines and 
not for judges, for whom the independence safeguarded by Article 3 of 
the Constitution was designed and who are presumably guided by estab¬ 
lished standards of judicial behavior. Even cybernetics has not yet made 
that haughty claim. To practice the requisite detachment and to achieve 
sufficient objectivity no doubt demands of judges the habit of self- 
discipline and self-criticism, incertitude that one’s own views are incontest¬ 
able and alert tolerance toward views not shared. But these are pre¬ 
cisely the presuppositions of our judicial process. They are precisely the 
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qualities society has a right to expect from those entrusted with ultimate 
judicial power. 

Restraints on our jurisdiction are self-imposed only in the sense that 
there is from our decisions no immediate appeal short of impeachment 
or constitutional amendment. But that does not make due process of 
law a matter of judicial caprice. The faculties of the Due Process 
Clause may be indefinite and vague, but the mode of their ascertainment 
is not self-willed. In each case “ due process of law ” requires an 
evaluation based on a disinterested inquiry pursued in the spirit of science, 
on a balanced order of facts exactly and fairly stated, on the detached 
consideration of conflicting claims, see Hudson County Water Co. v. 
McCarter, 209 US 349, 355, 52 L ed 828, 831, 28 S Ct 529, 14 Ann Cas 
560, on a judgment not ad hoc and episodic but duly mindful of recon¬ 
ciling the needs both of continuity and of change in a progressive society. 

Applying these general considerations to the circumstances of the 
present case, we are compelled to conclude that the proceedings by which 
this conviction was obtained do more than offend some fastidious 
squeamishness or private sentimentalism about combating crime too 
energetically. This is conduct that shocks the conscience. Illegally 
breaking into the privacy of the petitioner, the struggle to open his mouth 
and remove what was there, the forcible extraction of his stomach's con¬ 
tents—this course of proceeding by agents of government to obtain 
evidence is bound to offend even hardened sensibilities. They are 
methods too close to the rack and the screw to permit of constitutional 
differentiation.'* 


F. 5. C. NORTHROP 

Ethical Relativism in the Light of Recent Legal Science 
(1955)^ 

For both the sociological jurist and the anthropologist, the inner order or 
pattern, which is the living law, is empirically and inescapably ethical. 
Ulus in summarizing an appraisal of their science by some fifty anthro¬ 
pologists, Professor Kroeber writes: “Values evidently are intimately 
associated with the most basic and implicit patterning of the phenomena 
of culture.” ” Similarly, Ehrlich speaks of the “ social norms ” of the 
“ inner order ” of society, which provide the sanction for and determine 
the effectiveness of the positive law.® . . . 


3 [See also Pikes v. Alabama (1957) 352 U.S. 191, 199, when it was said that state 
court judgments arc not to be set aside “ where the practices of the prosecution, 
including the police as one of its agencies, do not otTend what may fairly be 
called the civilised standards of the Anglo-American world.'"] 

^ [Reprinted from (1955) Journal of Philosophy in American Philosophers at Work 
(ed. Hook), to which page numbers here given refer.] 

® See An Appraisal of Anthropology Today (1953), p. 373. 

• Fundamental Principles of the Sociology of Law (trans. 1936), pp. 39-136. 
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Sociological jurisprudence also provides a standard for judging legis¬ 
lation, thereby validating judicial review of majority legislation. Ethics 
is not consigned to the theory of legislation which is outside the judge's 
province. 

Furthermore, the “ social good ” that measures majority legislation is 
neither vacuously abstract, after the manner of the nco-Kantians, nor 
subjectively arbitrary. Instead, it is given by the anthropologist’s or 
sociologist's objective determination of the norms embodied in the inner 
order of associations or pattern of the culture in question. Hence, social 
ethics is a cognitive science. The sentences, describing the normative 
“ is ” of the living law, which sociological jurisprudence uses to judge the 
goodness or badness of the positive law, being empirically testable, are not 
hortatory. 

Sociological jurisprudence also shows the prevalent assertion that the 
“ good ” cannot be derived from the “ is ” to be meaningless unless the 
context is specified. Law as conceived by the legal positivist provides 
a context in which the assertion is true. Clearly, one cannot obtain the 
standard for judging the “ is ” of a given subject matter, such as the 
positive law, from the “ is ” of that subject matter itself. It does not 
follow, however, as sociological jurisprudence clearly shows, that the 
“ good ” or standard for judging the “ is ” of one subject matter, such 
as the positive law, cannot be found in the “ is ” of some other subject 
matter, such as the living law. When this is possible, the statement, “ It 
is impossible to derive the ‘ good ’ from an ‘ is,’ ” is false. 

The sociological jurist’s way of using the “ is ” of the living law as 
the standard for measuring the goodness or badness of the positive law 
is as follows: According to his theory, today’s positive law is the deposit 
of yesterday’s living law. But whereas the former tends to remain static, 
due to the principle of stare decisis, the living law may change. Then the 
positive law becomes bad, in the sense of the word “ bad ” as defined 
by sociological jurisprudence, as in need of reform. The specific ethical 
content of the reform is determined by an empirical study of the 
normative inner order of today’s living law. This is then used to define 
the positive legal statutes that correspond to it. These statutes specify 
the respect in which the traditional positive law is to be reformed. . . . 

. . . The method of anthropological jurisprudence for determining 
the norms of the living law without appeal to the positive law is that, 
therefore, of specifying the implicit or explicit philosophy, or complex 
of philosophies, of the society whose positive law is being judged. Pro¬ 
fessor ICluckhohn has shown how this is done in a homogeneous culture 
where the philosophy is implicit. The writer has indicated how it is to 
be done in a heterogeneous culture, such as contemporary Western Con¬ 
tinental Europe, whose living law is a complex deposit of several diverse 
and even conflicting, explicitly recorded philosophies. The latter study 
shows that in such cases the method must be both qualitative and 
quantitative. Qualitatively it must specify the philosophy, including 
religious, economic, and cultural assumptions, of each major association 
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of individuals. Quantitatively it must determine the number of adherents 
which each qualitative philosophy enjoys. 

When one approaches the living law of the entire world in this 
manner, one fact becomes clear: It is heterogeneous and pluralistic in its 
normative content. The living law norms of one people are not those 
of another. This fact has important implications. 

. . . Any theory of ethics and law which cannot provide a measure 
or standard for judging and reforming the living law is, therefore, 
inadequate. Is there such a standard? Clearly sociological juris¬ 
prudence alone cannot give the answer, since one cannot find the standard 
for measuring the “ is ” of the living law in the “ is ” of the living law 
itself. 

Yet, judge the living law we must. The urgent question, therefore, 
arises: Is there any standard, objectively determinable, and hence an 
“ is,” other than the positive and the living law, against which the good¬ 
ness and badness of the living law can be measured, after the manner 
in which the “ is ” of the living law measures the goodness or badness of 
the positive law? Natural law ethics and jurisprudence is the thesis that 
there is such a standard. 

The clew to it is already implicit in the aforementioned method of 
sociological jurisprudence. This method consists in making explicit the 
meanings or concepts held in common by the people of a given society 
for conceiving, remembering, integrating, and anticipating the raw data 
of their experience and ordering their social associations and behaviour. 
In short, the living law of a given society is the deposit in cultural artifacts 
and in social human habits of a specific way of conceptualizing the raw 
unconceptualized data of anybody’s experience. . . . 

... It becomes nece.ssary, therefore, in order to specify (1) the sense 
in which culture is relative to philosophy, and (2) the different sense in 
which philosophy is relative to culture to distinguish two types of fact, 
which the writer elsewhere has called “ first order facts ” and “ second 
order facts.” First order facts are the introspected or sensed raw data, 
antecedent to all theory and all cultures, given in anyone’s experience ih 
any culture. Second order facts are cultural artifacts, /.<?., they are the 
result in part at least of human theory of first order facts. Nature and 
natural law are the names for all first order facts and their relations. 
Culture and living law arc the names for all second order facts and 
their inner order. . . . 

. . . Stated more precisely, therefore, natural law jurisprudence is the 
thesis that scientifically verified theory of the “ is ” of first order facts 
provides the cognitive standard for measuring the goodness or badness 
of second order artifacts. Thus just as sociological jurisprudence uses the 
scientifically verified theory of the ” is ” of the living law to judge both 
legislation and the cases of positive law, so natural law jurisprudence uses 
the empirically verified theory of the “ is ” of first order facts to judge 
the goodness or badness of the living law. 
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Natural law jurisprudence recognizes, with sociological jurisprudence, 
that contemporary man observes the second order facts of culture as well 
as the first order facts of nature. It affirms, however, that it is possible 
and necessary, if a cognitive standard for judging and reforming the 
living law is to be found, to push the artifacts of culture aside and to 
use only first order facts of nature and natural man in formulating and 
verifying a set of basic assumptions, which, since they do not derive from 
the “ is ” of the living law, can be used to judge and reform the living 
law. . . . 

. . . Natural law ethics, because of its distinction between first and 
second order facts, and its thesis that second order facts are the deposit, 
by way of art, of implicit or explicit theories of first order facts, entails 
sociological jurisprudence and its living law. 7Tie living law, however, 
with its second order facts can bring its inner norms to bear in deciding 
concrete disputes, especially in a technological law of contract society, 
only if its inner order is given operational definition in terms of a 
positive constitution, a Bill of Rights, legislative statutes, and positive legal 
procedures. Hence, just as understanding of legal positivism leads to 
sociological jurisprudence, which in turn leads to natural law juris¬ 
prudence, so the latter needs first the living law of sociological juris¬ 
prudence and then the positive law of legal positivism to make itself 
effective.^ [pp. 442-453] 


M. MACDONALD 
Natural Rights 
(1948) « 

[After citing Maritain’s view on the common nature of man (ante, 
91) Miss Macdonald comments as follows.] 

" (The problem of natural lawyers has always been how to give an intelligible 
content to the ultimate rules governing the summum honum. There are 
a few fundamental rules of conduct which have probably never changed much if 
at all, but for the rest, standards of goodness, e.g., benevolence, are likely to be 
extremely vague and to admit of exceptions (see Lamont, Value Judgment, 
pp. 197-199; Nowell-Smith, Ethics, pp. 18, 172). As T. D. Weldon points out, 
ultimate principles are likely to be so abstract as to be vacuous, or if precise, 
their acceptability becomes extremely controversial fProc. Arist. Soc., Supp., vol. 29, 
pp. 123-130). Generally writers shelter behind metaphysical assertions such as 
that objective values are not necessarily an illusion, and that we can “ imagine ** 
the idea of natural law in the range of rules of ideal law adapted to the con¬ 
stantly changing conditions of life (sec Casberg, Problems of Legal Philosophy, 
pp. 110-112). Recent writers such as Northrop attempt a sterner approach 
by trying to distil out of or through sociology a substratum of objective fact 
from which a natural law jurisprudence may be constructed. This is an ambitious 
though it may be a misconceived project. The reasoning on which it is based 
is not easy to follow, as the above extracts may testify. A cautious reader may 
perhaps desire to await the actual principles which emerge from this process 
before judging how this procedure differs from the traditional natural law 
approaches of the past.] 

* (Reprinted from 1947/48 Proc. Arist. Soc., in Philosophy, Politics and Society 
(1956) ed. Laslett, to which page references are here given.] 
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And men’s rights depend upon this common nature and end by which 
they are subject to the natural or ‘ unwritten ’ law. But this seems to 
me a complete mistake. Human beings are not like exactly similar 
bottles of whisky each marked ‘ for export only ’ or some device indicat¬ 
ing a common destination or end. Men do not share a fixed nature, 
nor, therefore, are there any ends which they must necessarily pursue in 
fulfilment of such nature. Tliere is no definition of ‘ man There is a 
more or less vague set of properties which characterize in varying degrees 
and proportions those creatures which are called ‘ human Tliese deter¬ 
mine for each individual human being what he can do but not what he 
must do. If he has an I.Q. of 85 his intellectual activities will be limited; 
if he is physically weak he cannot become a heavyweight boxer. If a 
woman has neither good looks nor acting ability she is unlikely to succeed 
as a film star. But what people may do with their capacities is extremely 
varied, and there is no one thing which they must do in order to be 
human. It would be nonsense to say: ‘ I am not going to be an actress, 
a school teacher, a postman, a soldier, a taxpayer, but simply a human 
being.’ For what is the alternative? A man may choose whether he 
will become a civil servant or a schoolmaster; a conservative or a 
socialist, but he cannot choose whether he will be a man or a dog. There 
is certainly a sense in which it is often said that in the air-raid shelter or 
in the battle people forgot that they were officers or privates, assistant 
secretaries or typists, rich or poor, and remembered only that they were 
all human beings, i.e. all liable to die without regard to status. But that 
is always true. They did not remember that they were something in 
addition to being the particular human being they each were and which 
they might be without being any particular individual. And, as 
individuals, when the ‘ All Clear ’ sounded, each returned to pursue his 
or her own ends, not the purpose of the human race. Certainly, many 
human beings may co-operate in a joint enterpri.se to achieve a particular 
end which each chooses. But that cannot be generalized into the 
spectacle of all human beings pursuing one end. Tliere is no end set 
for the human race by an abstraction called ‘ human nature ’. There 
are only ends which individuals choo.se, or are forced by circumstances 
to accept. Tliere are none which they must accept. Men are not 
created for a purpose as a piano is built to produce certain sounds. Or 
if they are we have no idea of the purpose. 

It is the emphasis on the individual sufferer from bad social con¬ 
ditions which constitutes the appeal of the social contract theory and 
the ’ natural ’ origin of human rights. But it docs not follow that the 
theory is true as a statement of verifiable fact about the actual con¬ 
stitution of the world. The statements of the Law of Nature are not 
statements of the laws of nature, not even of the laws of an * ideal’ 
nature. For nature provides no standards or ideals. All that exists, 
exists at the same level, or is of the same logical type. There are not, 
by nature, prize roses, works of art, oppressed or unoppressed citizens. 
Standards are determined by human choice, not set by nature 
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independentiy of men. Natural events cannot tell us what we ought to do 
until we have made certain decisions, when knowledge of natural fact wiU 
enable the most eilicient means to be chosen to carry out those 
decisions. Natural events themselves have no value, and human beings 
as natural existents have no value either, whether on account of possessing 
intelligence or having two feet. 

One of the major criticisms of the doctrine of natural rights is that 
the list of natural rights varies with each exponent. For Hobbes, man s 
only natural right is self-preservation. More ‘ liberal * theorists add to 
life and security; liberty, the pursuit of happiness and sometimes property. 
Modern socialists would probably include the right to ‘ work or adequate 
maintenance’. M. Maritain enumerates a list of nine natural rights 
which include besides the rights to life, liberty, and property of the older 
formulations, the right to pursue a religious vocation, the right to marry 
and raise a family, and, finally, the right of every human being to be 
treated as a person and not as a thing. It is evident that these ‘ rights ’ 
are of very different types which would need to be distinguished in a 
complete discussion of the problem. . . . 

. . . When the lawyers said that a slave had a right in natural law to 
be free, they thought of a legal right not provided for by any existing 
statute, enactment or custom and to whose universal infringement no 
penalties attached. But this, surely, is the vanishing point of law and of 
legal right? It indicates that there just wasn’t a law or legal right by which 
a slave might demand his freedom. But perhaps there was a moral right 
and a moral obligation. The slave ought to be free and maybe it was the 
duty of every slave-holder to free his slaves and of legislators to enact 
laws forbidding slavery. But until this happened there was no law which 
forbade a man to keep slaves. Consequently, there is no point in saying 
there was ‘ really ’ a natural law which forbade this. For the natural 
law was impotent. Statements about natural law were neither statements 
of natural fact nor legal practice. 

So, does it follow that a ‘ natural ’ right is just a ‘ moral ’ right? Kant 
said, in effect, that to treat another human being as a person, of intrinsic 
worth, an end in himself, is just to treat him in accordance with the 
moral law applicable to all rational beings on account of their having 
reason. But this is not quite the sense in which the term ‘natural 
rights ’ has been historically used. Declarations of the Rights of Man 
did not include his right to be told the truth, to have promises kept which 
had been made to him, to receive gratitude from those he had benefited, 
etc. The common thread among the variety of natural rights is their 
political character. Despite their rugged individualism, no exponent of 
the Rights of Man desired to enjoy them, in solitude, on a desert island. 
They were among the articles of the original Social Contract; clauses in 
Constitutions, the inspiration of social and governmental reforms. But 
‘ Keep promises ’; ‘ Tell the truth ’; * Be grateful ’ are not inscribed on 
banners carried by aggrieved demonstrators or circulated among the 
members of an oppressed party. Whether or not morality can exist 
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without society, it is certain that politics cannot. Why then were ‘ natural 
rights * conceived to exist independently of organized society and hence 
of political controversies? I suggest that they were so considered in 
order to emphasize their basic or fundamental character. For words like 
freedom, equality, security, represented for the defenders of natural 
rights what they considered to be the fundamental moral and social 
values which should be or should continue to be realized in any society 
fit for intelligent and responsible citizens. . . . [pp. 44-47] 



4 


SOVEREIGNTY AND THE IMPERATIVE THEORY 

Origins 

The modem doctrine of sovereignty derived essentially from two lines 
of development which heralded the end of the medieval period. On 
the one hand there was the rise of new national states anxious to 
assert their total independence in a new age of economic expansion 
and to reject all feudal notions of overlordship or papal interference; 
on the other, a departure from the medieval idea of law as being 
fundamentally custom, and legislation as merely a form of declaring 
the existence of new customs.* On the contrary each national terri¬ 
tory was now recognised as constituting both a self-sufficient unit and 
an independent legal entity, so that tlie notion naturally followed 
that, within each such nation-state, there must be located some supreme 
power, the decisive feature of which was its virtually unlimited 
capacity to make new law. This doctrine was more than a reassertion 
of the earlier theory that rex est imperator in regno suo} For it 
emphasised in a way that to the earlier theorists would have been 
unacceptable the idea of unfettered legislative capacity. The new 
approach was essentially secular and positivist, and though lip-service 
continued to be paid to a notional subjection to overriding natural 
law,^ the supporters of legal sovereignty tended increasingly to whittle 
down natural law from a system of norms either to a mere statement 
of human impulses explaining the need for a sovereign power in 
human society, as with Hobbes, or to a mere formal category to 
justify a belief in inalienable sovereignty, as in Rousseau’s theory of 
the general will. But as became apparent in the writings of Hume, 
true empiricism really involved the rejection of natural law as a 
system of norms since, as Hume argued, the validity of normative 
rules cannot logically be treated as an objective fact, but depends 

1 See post, 379. 

2 The maxim employed by French lawyers in the fourteenth century to resist imperial 
pretensions: c/. Mcllwain, Growth of Political Thought in the West, p. 268. 

3 C/. Bodin, post, 122. 
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aa the relative viewpoint of those who apply them."* On the other 
hand, positive Jaw, in the sense of the Jaw of the state, is something 
ascertainable and valid without regard to subjective considerations. 
Hence it must be regarded as separate from morals (which were 
equated with natural law, if this term was still used at all), although 
it might correspond in many respects to current moral standards and 
be subject to their influence. 

Bentham and the Utilitarians 

Did this entail that, for the positivist, mankind was thrown upon a 
sea of conflicting moralities with no metewand by which he might 
legitimately choose to follow or reject these? If natural law was 
dethroned, could some scientific or rational standard be found? 
Hume himself asserted that only utility could supply the answer,® 
but it was left to Bentham to expound in detail the significance and 
working of the principle of utility. Bentham, though he gave credit 
to Priestley as “ the first who taught my lips to pronounce this sacred 
truth,” “ gave currency to its formulation as the principle of the 
greatest happiness of the greatest number, and sought to make 
himself the Newton of the legal and moral world by establishing the 
principles of an experimental science governing that sphere, much as 
Newton had formulated the fundamental laws of the physical world. 
To this end Bentham began with a savage but well-directed attack 
upon the traditional cliches of natural law and the social contract 
as embodied in Blackstone’s complacent and uncritical panegyric on 
the British Constitution." This was followed by an attempt to analyse 
the springs of human actions in terms of pleasures and pains, and to 
reduce human needs to a “ calculus of felicity ” where different “ lots ” 
of happiness could be weighed by certain quantitative tests, in order to 
ascertain what utility decreed." 

The somewhat crude psychology of the Utilitarians, though 
plausible to contemporaries, has long been jettisoned, as has the 
notion of utility as the philosophical justification of etliics. Neverthe¬ 
less Bentham. despite his occasional naivetds, was a profound thinker, 
an acute social critic, and an untiring campaigner for the reform of 
antiquated law, and he became and, has indeed remained, one of the 

^ Sec A Treatise of Human Nature (ed. Selhy-Biggc), pp. 516-534. 

* See Enquiry concerning the Principles of Morals, Chap. V. 

® Works, vol. 10, p. 142. It may in fact derive originally from Bcccaria: “La 
massima felicita divisa nel maggior numcro,“ as Bentham himself admitted. See 
A Fragment on Government (cd. W. Harrison), p. xx. 

^ Contained in the introduction to Blackstonc's Commentaries, Bentham described 
natural rights as nonsense—“ nonsense upon stills.” 

* Sw Principies of Morals and Legislation, Chap. 4. Hazlitt*s comment is not 
without justice. “ He turns wooden utensils in a lathe for exercise, and fancies 
he can turn men in the same manner ’* (Spirit of the Age, World’s Classics ed., 
p. 18). 
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cardinal influences on modem society. By rejecting both natural law 
and subjective values and replacing these by standards based on 
human advantages, pleasures and satisfactions, he provided what may 
be, as many think, an insufficient substitute for ethics or aesthetics, 
but was at least a valuable signpost by which men in society might 
direct the external welfare of that society. Bentham himself was a 
believer in laisser-faire once the antiquated legal system had been 
renovated, but ironically, his emphasis on reform and social welfare 
has made him one of the creators of the modern collectivist welfare 
state.® 

Bentham was mainly interested in law reform and he distin¬ 
guished what he called censorial jurisprudence, or the science of 
legislation, from expository jurisprudence. The latter was concerned 
with law as it is, without regard to its moral or immoral character. 
The science of legislation, however, was for him really a branch of 
morals, being the principles upon which men’s actions were to be 
directed to the greatest quantity of possible happiness by rules of a 
permanent kind, as distinguished from private morals, which are 
directed only to oneself.^® Yet in the course of his writings “ Bentham 
dropped many hints as to the way in which a positivist and utilitarian 
should approach expository jurisprudence and it was this portion 
(relatively insignificant) of Bentham’s work that Austin took over, 
subjected to far more searching analysis and (x:casional modification,*® 
and presented to the world as the imperative or command theory of 
law. 


Austin 

Austin attempted in a manner, and in detail far exceeding any previous 
attempt, to work out what he believed to be the logical implications 
of sovereignty as viewed by a legal positivist. There are few, if any, 
at the present day. who regard him as either wholly successful in this 
undertaking or as being altogether clear-minded in his basic aims, 
but nevertheless Austin’s thought still remains worthy of examina¬ 
tion, not only on account of his widespread influence especially in 
common law countries, but also by reason of his penetrating powers 
of applying analysis to jurisprudence. 

» See D. Lloyd, “ Law of Associations,” in Law and Opinion in England in the 
Twentieth Century (cd. Ginsberg, 1959), p. 99. 

10 Op, cit.. Chap. 17, § 1. 

* > Bentham's more detailed views on expository jurisprudence remained in manuscript 
until 100 years after his death: see Everett (ed.), Bentham's Limits of Juris¬ 
prudence Defined (1945). 

12 Thus Bentham took the view that sovereignty could be subject to legal limitations: 
cf. post, 130; though he deplored the unscientific form in which some 
limitations, such as those contained in the U.S. Declaration of Rights, were 
expressed (see Principles of Morals and Legislation^ addenda XXVI and XXVII 
to edition of 1789) (ed. Harrison, pp. 434-435). 
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As a positivist Austin sought to show what law really is, as 
opposed to moral or natural law notions of what it ought to be. It 
has been pointed out that there is no necessary logical connection 
between positivism and the command theory,^’ and it is certainly 
true that we are logically free to insist on the separation of law from 
morals, while rejecting the command theory. Yet to the Benthamites 
positivism seemed to require some simple empirical explanation of 
law devoid of metaphysics or mysticism. Bentham, ever critical of 
“judge-made” law, once compared this to the way of teaching conduct 
to one’s dog,’^ by waiting till it has done something and then beating 
it. What was rationally needed was merely some prior command, 
so that law was really no more than a series of orders given to human 
beings, with penalties or sanctions atUiched for disobedience. Whether 
this was an oversimplification, or in what sense the word “ command ” 
was here used, were questions not fully explored by those to whom 
this approach seemed so obvious an explanation of the essence of law; 
to Austin the problem was merely to link this logically with the 
universally recognised and esteemed doctrine of legal sovereignty. 

Criticisms 

In the ensuing pages Austin must be left to expound his own 
doctrines. I shall confine what follows to a brief examination of 
weaknesses, actual or alleged, in the Austinian doctrine. Much of the 
criticism directed at Austin has been concerned not unnaturally with 
the deductions that Austin made from his fundamental positions, 
such as the illimitable and indivisible nature of sovereignty, or that 
international and constitutional law and also custom are mere positive 
morality, with the object of thereby casting doubt on the correctness 
of Austin’s own definitions and assumptions. Of the validity and 
significance of a choice of a definition we have already written in an 
earlier chapter,^* so that it is only necessary here to discuss the more 
specific points of criticism. 

Law as a Command 

A fundamental objection sometimes raised against the command 
theory is that the idea of a command presupposes the order of a 
determinate person, and that as law emanates from the ever-changing 
multitude which comprise the political machinery of the state, it 
cannot be treated as the command of anyone in particular. Curiously 
enough, Austin himself insisted on a determinate person or body as 

See H. L. A. Hart, “ Positivism and the Separation of Law and Morals ” (1958) 

71 Harv.L.R. 593. 

1^ Sec Works, V, p. 235. Cf, De Jouvenel, Sovereignty, p. 242. 

« Ante, 32. 
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the source of a command, presumably on the footing that a com¬ 
mand is an exercise of will of some particular person or persons. But 
the justification for calling Jaw a command is really quite different, 
namely, that it refers to the logical classification of legal propositions 
as “ imperatives,” that is, they are normative statements laying down 
niles to guide human conduct as distinguished from statements of 
fact.^® Hence it is a mere matter of terminology whether the word 
“ command ” is appropriate to bring out this distinction, or whether 
it should be confined to such specific instances as the order of a 
sergeant-major rapped out on the barrack square. Olivecrona, who 
raises tliis objection, in effect recognises that Austin is nonetheless 
warranted in classifying legal rules as imperative statements, and 
suggests the term “independent imperatives.”^^ Perhaps the word 
“ command ” is undesirable for its psychological associations, and it 
is frequently replaced nowadays by the more colourless designation 
of “ imperatives,” 

Others, such as Duguit, assert that the notion of command is in 
any event inapplicable to modern social legislation, which binds the 
state itself rather than the individual. To the suggestion that there 
is here no command at all, Austin’s reply is tliat there can be a 
command where some organ of the sovereign, as against the sovereign 
itself—(Austin avoids the word “state”)—is commanded, and this 
would certainly cover most legislation of the type envisaged. But it 
must be admitted that the whole notion of the state or sovereign 
being unable to command itself is a wholly unrealistic one, in the 
ambit of the highly complex web of modern public law. This 
unreality is underlined for instance by Austin’s treatment of con¬ 
stitutional law as not being positive law, since it is cither mere question 
of fact as to who is habitually obeyed, or it consists of commands to 
the sovereign by itself. This is grotesque in relation to modern 
conditions,*® but the point can be met if “command” is regarded 
merely as denoting the logically imperative form of legal rules, for 
there is nearly always legal machinery for enforcing public law rules 
against some person or body within the state. And to say that the 
state cannot bind itself is merely to assert that the sovereign may be 
able to change the law. Yet it can only do so by observing the pro¬ 
cedure constitutionally laid down, and in the meantime existing 
imperatives remain law. 

C/. ante, 5. 

* ^ See post, 250. Similarly, Kelsen insists that the word “ command ” can only be 
used here iii an impersonal and anonymous way, and divested of any psychological 
association, such as the “ will ” of the legislator. In this sense it has hardly 
anything in common with a command properly so called: H. Kelsen, General 
Theory of Law and State, pp. 33-36. 

But c/. David and de Vries, French Legal System^ P- 61, pointing out that parts 
of the 1946 French Constitution arc essentially “ a statement of political aspiration.** 
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Sovereignty 

Much of the keenest criticism is directed against Austin’s rather rigid 
views as to the nature of sovereignty. Thus his notion that 
sovereignty is indivisible is falsified by federal constitutions, and 
certainly Austin’s attempt to locate the sovereign in the United States 
was a singularly unhappy venture.The mistake here was to assume 
that sovereignty has an inherent “nature” (though whether as a 
matter of logic or physical fact is far from clear) which it cannot 
avoid. Thus any attempt by the sovereign to divide itself can, on 
Austin’s view, owing to the nature of sovereignty itself, be counter¬ 
manded and the original sovereign resume its former powers. The 
same argument applied to establish its illimitability. Here Austin was 
taking over, and seeking to justify logically, the notions of sovereignty 
propounded by his predecessors such as Bodin, Hobbes and Rousseau. 
The fallacy is that, sovereignty is not a metaphysical entity with an 
ineradicable logical structure. On the contrary it is a practical device 
of law and politics whereby effect is given to the practical need in 
any political community for some final or ultimate legal authority. 
But there is no logical or any other compulsion to make this authority 
indivisible. Ultimate authority may be vested in different matters in 
various bodies, though a need will then be felt to have a tribunal to 
resolve conflicts. This does not mean, however, that the tribunal is 
thus constituted the Austinian sovereign, for in this setting there is 
no such animal. Sovereignty is divided and the constitutional court 
is itself subject to or controlled by the legal system. Nor need a 
sovereign’s power be unlimited, and, indeed, many constitutions 
impose irremovable clauses, so that to that extent no change is 
possible without a change of constitution.'* Unlimited sovereignty 
therefore can properly only refer to a body being without a superior 
in the structure of the state, but this implies nothing either logically 
or legally as to the degree of its freedom of action. 

That these questions are by no means purely theoretical, but have 
a distinctly practical implication, is sufficiently indicated by the 
problems that have arisen in interpreting the effect of the Statute of 
Westminster of 1931 on Dominion constitutions."" For instance, how 
far can the Imperial Parliament bind itself not to legislate in a certain 
way for the future? And to what extent can a sovereign Parliament 
effectively define its own structure so as to constrain itself to comply 
with a particular procedure for legislative purposes, e.g.. to sit in two 

18a See post, 146. 

The provision in the U.S. Constitution whereby no state can be deprived of its 
equal representations in the Senate without its consent is usually cited in this 
connection (Art. 5). 

2® Cf. post, 162. 
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separate bodies? Such questions have recently arisen in an acute 
form in the courts South Africa, which have displayed a laudable 
unwillingness to be tied to any rigid formula.** Indeed, it is some¬ 
times overlooked in this sort of discussion, that Austin himself based 
sovereignty on habitual obedience. Hence whatever view an English 
court might take of the effect of the Statute of Westminster, it can 
hardly be denied that on Austin’s test, the Imperial Parliament is no 
longer sovereign so far as South Africa is concerned, so that any 
amendment of the Statute by that Parliament would have no legal 
operation as such in South Africa. 

The attempt by Austin to base sovereignty on habitual obedience 
has been strongly criticised, as confusing the legal with the de facto 
or political sovereign. It has been suggested in answer, that Austin 
was looking for neither of these, but for the logically presupposed 
ultimate source of law in any state, viewed as an abstract concept. 
Thus his sovereign would be comparable to Rousseau’s general will.** 
It seems certain, however, that this was not Austin’s aim. Austin 
was a lawyer, and what he sought to provide was an unfailing test for 
locating legal sovereignty in the state. He recognised however, like 
Kelsen, that law cannot itself be based on law but must be based on 
something outside law. He therefore sought to base it upon fact,** 
viz., the habitual obedience of the mass of the population. This was 
certainly not a confusion with a de facto sovereign. Indeed this latter 
concept is really meaningless, for the location of actual power in a 
modem state whether attributed to a power 6lite,** a pressure group, 
a social cla.ss, or different categories of individuals, is a sociological 
inquiry entirely distinct from locating the legal sovereign. Austin, 
for instance, never imagined that the body of electors was in itself the 
de facto power of the state, or was not subject to all the force of 
pressure of those able to direct it. That something was wrong 
with Austin’s invocation of fact in the form he used it is, however, 
sufficiently shown by his refusal to accept the King in Parliament as 
England’s legal sovereign. But to avoid repetition, the further 
examination of this point will be reserved until Kelsen’s theory has 
been reviewed.*® 


See post, 162 et seq. 

22 C. W. Manning, in Modern Theories of Law (1933), p. 180 et seq, 

23 Ignoring the difficulty raised by Hume, that a norm (or system of norms) cannot 
be derived from existential propositions alone. On this account Kelsen relies on 
an ultimate norm outside the legal system, cf, post, 298. 

2* As in C. W. Mills, Power Elite (1956). 

2S Post. 301. 
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Law and Morals 

The positivist aspect of Austinianism is most in evidence in the rigid 
separation of law and morals. Most of the critics of this approach 
may be classified in one way or another as supporters of an external 
natural law, which has already been discussed above.** Another 
approach, which appeals to some modem thinkers, is to claim that law 
is a kind of order which has an internal moral structure to which it 
must conform in order to be law.*' Much of this sort of thinking is 
animated by the strong aversion to recognising some of the frenzied 
output of the Nazi legal system as “ law.” This is to set up some 
sort of an objective moral law as part of the universe and involves 
a rejection of Hume’s distinction between objective existential pro¬ 
positions (“ is ”) and valuations (“ ought ”), and implies that the 
truth of value judgments at lea.st in morals is as ascertainable as the 
truth of physical fact.** Yet until some criteria are established for 
this purpose comparable to those available in the realm of fact it 
seems to add little to the argument to conceive the moral order as 
part of the inner structure of the legal order, rather than as an external 
system.** The approach remains essentially an idealist search for 
absolute truth in the realm of values, curiously enough at the very 
time when this search has virtually been abandoned in the field of 
scientific fact.*® 


Sanctions 

Austin’s insistence on sanctions as a mark of law has frequently been 
objected to as concealing or distorting the real character and functions 


20 Ante, 53 et seq. 

27 See Lon L. Fuller, “Positivism and Fidelity to Law “ (1958) 71 Harv.L.R. 630 
(for him, Catholic natural Jaw is just another form of positivism). See especially 
the discussion (p. 650 et seq,) of post-Nazi cases in Germany. Fuller approves 
the principle of declaring Nazi statutes in regard to transactions during the Nazi 
regime as not being law. Hart {op. cit., pp. 619-620) calls this hysteria and says a 
retroactive law should have been passed; curiously, Fuller also prefers a retro¬ 
spective law. Also a revolutionary situation may be held to have impliedly 
repealed certain earlier laws even retrospectively. There are no fixed rules for 
assessing the legal effects of a revolution. 

28 As Hart points out {op, cit,y p. 625) even if this distinction is rejected it does not 
follow that immoral laws are not laws; but, of course, it would be easier to 
impugn them. 

22 For an attempt to attain what some may regard as inherently unattainable, see 
F. S. C. Northrop, ante, 105. It may be said that the positivist looks at the actual 
decision, and says this is law, good or bad; the moralist looks at the process, and 
says morality has been taken into account. But a court is not bound to take 
account of moral factors, and even if it were, this would not establish a pre¬ 
existing objective ethical standard. 

22 C/. ante, 3. Note that this position also resembles the Kantian view that the 
absolute is only attainable in the moral sphere (the category of “ essence “) and 
not in the sphere of human knowledge; cf, Mackinnon, Ethical Theory (1957), 
Chap. 3. 



120 


Sovereignty and the Imperative Theory 

of law in a community. Sanctions, it is said, do not explain why law is 
changed and place an undue emphasis on fear. The essence of a 
legal system is the inherent fact, based on various psychological 
factors, that law is accepted by the community as a whole as binding, 
and the element of sanction is not an essential, or perhaps even an 
important element in the functioning of the system.^^ But two mis¬ 
conceptions seem to be entailed here. First, the question is not the 
precise psychological explanation why people obey the law. This is 
a matter of sociology, not law. What it is sought to attain by 
invoking sanctions is some characteristic fornml feature of legal 
systems, which differentiate them from others. Moreover, the fact 
that no sanction may actually exist to enforce a particular rule is not 
necessarily vital if one has regard to the fact that the legal system 
as a whole does provide sanctions.*** It is indeed difficult to find any 
distinctive feature of all legal systems other than the existence of some 
kind of sanctioning procedure. Admittedly sanctions may exist in 
non-legal systems, such as codes of morals or etiquette, but these are 
not usually specific or governed by specific procedures; if they are, 
as in canon law, we seem justified in calling such rules “ law.” 
Certainly the notion of general acceptance lacks any distinctive 
character enabling us to distinguish law from the rules of a club, or 
of a robber gang, as well as being a fiction comparable to the old 
social contract theory.'*'* The second objection is that although any 
particular individual may obey the law without thought of sanctions, 
it is practically certain that if the law ceased to apply sanctions as a 
whole society would disintegrate, for the recalcitrant minority would 
otherwise tyrannise over the majority. Indeed, the probable con¬ 
sequence would be simply a power movement within the state prior 
to a reaffirmation of a sanctioning legal system in favour of those who 
have seized control in defiance of previous law. It is therefore quite 
realistic to regard the policeman as the ultimate mark of the legal 
process, and the experience of Tolstoyan or other seekers after a 
society containing justice without force, show these to be Utopian 
seekers of an ideal world. 

International Law and Custom 

The validity of Austin’s rejection of these as positive law will be 
discussed elsewhere in this work.^* 

C/. A. L. Goodhart, “An Apology for Jurisprudence,” in Interpretations of 
Modern Legal Philosophy (cd. Sayre), p, 283. 

32 In this way can be avoided those highly pedantic discussions as to whether 
sanctions can be spelt out in certain individual cases such as enabling statutes, 
imperfect obligations, duties of judges and juries, etc. Cf. also such “ duties ” 
as are laid down in s. 3 (1) of the Television Act, 1954. 

33 As pointed out by Castberg, Problem of Legal Philosophy (2nd ed., 1957), p. 50 

3^ See Aylmer Maude’s Life of Tolstoy, II, Chap. 8. as p^st, 304, 340. 



Evaluation 


121 


Evaluation 

Any attempt to evaluate Austin’s contribution for the present day 
must stress both the strength and the weaknesses of the analytical 
approach. On the one hand the determination to see things as they 
are, to resist metaphysical allurements, and to probe analytically and 
with vigour into the fundamental concepts of law on which so much 
confused thinking existed, has had a lastingly beneficial effect in 
persuading lawyers in common law countries that, as Holmes J. put 
it. “ the common law is not a brooding omnipresence in the sky ” ** 
but a phenomenon susceptible of scientific analysis and investigation. 
At the same time this approach did tend, especially among Austin’s 
followers, to induce a rather coldly logical and analytical approach to 
law as a set of rules existing separately and in its own right, and 
containing within itself the seeds of its own development. Austin 
himself, as a Benthamite reformer, was certainly not unmindful of 
the social element in law and of the need to relate it to the needs of 
scx:iety, and he took a distinctly progressive view on judicial legis¬ 
lation,” which had been repeatedly overlooked subsequently by his 
followers and liis critics. Even Austin, however, displayed some 
strong leanings in favour of conceptual thinking, especially in regard 
to sovereignty. But the suggestion that the positivist insistence on 
distinguishing law and morals has been instrumental in leading to 
dictatorship seems fanciful in the extreme,'*'* for if Nazi Germany is 
cited in support of this, this not only ignores the role of German 
idealism and Hegelianism, but also leaves totally unexplained why 
England, with its strong leaning to empiricism, and the United States, 
home of pragmatism, have not gone much further along this particular 
road. It may be ventured that experience shows that muddled meta¬ 
physical speculation rather than clear thinking and refusal to allow 
reason to be overborne by emotional considerations, is far more likely 
to result in totalitarianism. Indeed the natural outcome (if there is 
one) of the positivist position (as patterned by Bentham and Austin) 
is really tlie democratic welfare state. 


3* See Holmes-Laski Letters, II, p. 822. 

Sec post, 427. 

TTiis view is urged by Prof. Fuller, op. cit., pp. 657-661, and denied by Prof. 
Hart, op. cit., p. 616 et seq. 
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/. BODIN 

Six Books of the Republic 
Translated, M. J. Tooley 

... it is the distinguishing mark of the sovereign that he cannot in 
any way be subject to the commands of another, for it is he who makes 
law for the subject, abrogates law already made, and amends obsolete 
law. No one who is subject either to the law or to some otlier person 
can do this. That is why it is laid down in the civil law that the prince 
is above the law, for the word law in Latin implies the command of him 
who is invested with sovereign power. . . . 

If the prince is not bound by the laws of his predecessors, still less can 
he be bound by his own laws. One may be subject to laws made by 
another, but it is impossible to bind oneself in any matter which is the 
subject of one’s own free exercise of will. As the law says, ‘ there can be 
no obligation in any matter which proceeds from the free will of the 
undertaker It follows of necessity that the king cannot be subject to 
his own laws. Just as, according to the canonists, the Pope can never tie 
his own hands, so the sovereign prince cannot bind himself, even if he 
wishes. For this reason edicts and ordinances conclude with the formula 
‘ for such is our good pleasure thus intimating that the laws of a 
sovereign prince, even when founded on truth and right reason, proceed 
simply from his own free will. 

It is far otherwise with divine and natural laws. All the princes of the 
earth are subject to them, and cannot contravene them without treason 
and rebellion against God. His yoke is upon them, and they must bow 
their heads in fear and reverence before His divine majesty. The absolute 
power of princes and sovereign lords does not extend to the laws of God 
and of nature. He who best understood the meaning of absolute power, 
and made kings and emperors submit to his will, defined his sovereignty 
as a power to override positive law; he did not claim power to set aside 
divine and natural law. . . . [pp. 28-29] 

A distinction must ... be made between right and law, for one 
implies what is equitable and the other what is commanded. Law is 
nothing else than the command of the sovereign in the exercise of his 
sovereign power. A sovereign prince is not subject to the laws of the 
Greeks, or any other alien power, or even those of the Romans, much 
less to his own laws, except in so far as they embody the law of nature 
which, according to Pindar, is the law to which all kings and princes 
are subject. Neither Pope nor Emperor is exempt from this law, though 
certain flatterers say they can take the goods of their subjects at will. 
But both civilians and canonists have repudiated this opinion as con¬ 
trary to the law of God. They err who assert that in virtue of their 
sovereign power princes can do this. It is rather the law of the jungle, 
an act of force and violence. For as we have shown above, absolute 

Nulla obligatio consistere potest, quae a voluntate promittentis statum capit. 
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power only implies freedom in relation to positive laws, and not in 
relation to the law of God. God has declared explicitly in His Law that 
it is not just to take, or even to covet, the goods of another. Those who 
defend such opinions are even more dangerous than those who act on 
them. They show tlie lion his claws, and arm princes under a cover of 
just claims. The evil will of a tyrant, drunk with such flatteries, urges 
him to an abuse of absolute power and excites his violent passions to the 
pitch where avarice issues in confiscations, desire in adultery, and anger in 
murder. . . . 

Since then the prince has no power to exceed the laws of nature 
which God Himself, whose image he is, has decreed, he cannot take his 
subjects’ property without just and reasonable cause, that is to say by 
purchase, exchange, legitimate confiscation, or to secure peace with the 
enemy when it cannot be otherwise achieved. Natural reason instructs 
us that the public good must be preferred to the particular, and that 
subjects should give up not only their mutual antagonisms and animosities, 
but also their possessions, for the safety of the commonwealth.^® . . . 

[p. 35] 

Before going any further, one must consider what is meant by law. 
The word law signifies the right command of that person, or those 
persons, who have absolute authority over all the rest without exception, 
saving only the law-giver himself, whether the command touches all 
subjects in general or only some in particular. To put it another way, 
the law is the rightful command of the sovereign touching all his subjects 
in general, or matters of general application. . . . 

The first attribute of the sovereign prince therefore is the power to 
make law binding on all his subjects in general and on each in particular. 
But to avoid any ambiguity one must add that he does so without the 
consent of any superior, equal, or inferior being necessary. If the prince 
can only make law with the consent of a superior he is a subject; if of 
an equal he shares liis sovereignty; if of an inferior, whether it be a 
council of magnates or the people, it is not he who is sovereign. . . . 

[p. 43] 


HOBBES 

Leviathan 

Of the Naturall Condition of Mankind 

. . , Whatsoever therefore is consequent to a time of Warre, where 
every man is Enemy to every man; the same is consequent to the time, 
wherein men live without other security, than what their own strength, 
and their own invention shall furnish them withall. In such condition, 

(The prince is sovereign, but sovereignty for Bodin is not absolute and unfettered 
since it is limited by natural law. But in the hands of later writers, such as 
Hobbes and Rousseau, natural law becomes a mere device for producing and 
justifying absolute sovereignty, though Rousseau, unlike Hobbes, regards this as 
the inalienable property of the commem will {volontd ginirale),] 
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there is no place for Industry; because the fruit thereof is uncertain: and 
consequently no Culture of the Earth, no Navigation, nor use of the 
commodities that may be imported by Sea; no commodious Building; 
no Instruments of moving, and removing such things as require much 
force; no Knowledge of the face of the Earth; no account of Time; no 
Arts; no Letters ; no Society; and which is worst of all, continual! feare, 
and danger of violent death; And the life of man, solitary, poore, nasty, 
brutish, and short. [Pt. I, Chap. 13] 

Of the first and second Naturall Lawes 

And because the condition of Man, (as hath been declared in the pre¬ 
cedent Chapter) is a condition of Warre of every one against every one; 
in which case every one is governed by his own Reason; and there is 
nothing he can make use of, that may not be a help unto him, in pre¬ 
serving his life against his enemyes; It followeth, that in such a condition, 
every man has a Right to every thing; even to one anothers body. And 
therefore, as long as this naturall Right of every man to every thing 
endureth, there can be no security to any man, (how strong or wise soever 
he be,) of living out the time, which Nature ordinarily alloweth men to 
live. And consequently it is a precept, or generall rule of Reason, That 
every man, ought to endeavour Peace, as farre as he has hope of obtaining 
it; and when he cannot obtain it, that he may seek, and use, all helps, and 
advantages of Warre. Tlie first branch of which Rule, containeth the 
first, and Fundamental! Law of Nature; which is, to seek Peace, and 
follow it. The Second, the summe of the Right of Nature; which is. 
By all means we can, to defend our selves. 

From this Fundamental! Law of Nature, by which men are com¬ 
manded to endeavour Peace, is derived this second Law; That a man 
be willing, when others are so too, as farre-forth, as for Peace, and 
defence of himselfe he shall think it necessary, to lay down this right to 
all things: and be contented with so much liberty against other men, as 
he would allow other men against himselfe. For as long as every man 
holdeth this Right, of doing any thing he liketh; so long arc all men in 
the condition of Warre. But if other men will not lay down their Right, 
as well as he; then there is no Reason for any one, to devest himselfe of 
his: For that were to expose himselfe to Prey, (which no man is bound 
to) rather than to dispose himselfe to Peace. This is that Law of the 
Gospell; Whatsoever you require that others should do to you, that do 
ye to them. And that Law of all men. Quod tibi fieri non vis, alteri ne 
feceris. (Pt. I, Chap. 14] 

[Hobbes’ reduction of natural law to the law of self-preservation seems to confuse 
natural laws of a physical kind, such as those evidenced in human instincts, with 
normative rules. This confusion he shared with Ulpian; see ante, 66, 69.] 
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Of the Causes of a Common-wealth 

. . . Lastly, the agreement of these creatures is Naturall; that of men, 
is by Covenant only, which is Artificial!: and therefore it is no wonder 
if there be somwhat else required (besides Covenant) to make their 
Agreement constant and lasting; which is a Common Power, to keep 
them in awe, and to direct their actions to the Common Benefit. 

The only way to erect such a Common Power, as may be able to 
defend them from the invasion of Forraigners, and the injuries of one 
another, and thereby to secure them in such sort, as that by their owne 
industrie, and the fruites of the Earth, they may nourish themselves and 
live contentedly; is, to conferre ail their power and strength upon one 
Man, or upon one Assembly of men, that may reduce all their Wills, by 
plurality of voices, unto one Will: which is as much as to say, to appoint 
one Man, or Assembly of men, to beare their Person; and every one to 
owne, and acknowledge himselfc to be Author of whatsoever he that so 
bcareth their Person, shall Act, or cause to be Acted, in those things which 
conceme the Common Peace and Safetie; and therein to submit their 
Wills, every one to his Will, and their Judgements, to his Judgement. This 
is more than Consent, or Concord; it is reall Unitie of them all, in one and 
the same Person, made by Covenant of every man with every man, in such 
manner, as if every man should say to every man, / Authorise and give 
up my Right of Governing my selfe, to this Man, or to this Assembly of 
men, on this condition, that thou give up thy Right to him, and Authorise 
all his Actions in like manner}^ This done, the Multitude so united in 
one Person, is called a C>3mmon-wealth, in latine Civitas. This is the 
Generation of that great Leviathan, or rather (to speake more reverently) 
of that M or tall God, to which wee owe under the Immortall God, our 
peace and defence. For by this Authoritie, given him by every particular 
man in the Common-Wealth, he hath the use of so much Power and 
Strength conferred on him, that by terror thereof, he is inabled to forme 
the wills of them all, to Peace at home, and mutuall ayd against their 
enemies abroad. And in him consisteth the Essence of the Common¬ 
wealth ; which (to define it,) is One Person, of whose Acts a great 
Multitude, by mutuall Covenants one with another, have made themselves 
every one the Author, to the end he may use the strength and means of 
them all, as he shall think expedient, for their Peace and Common 
Defence, 

And he that carryeth this Person, is called Soveraigne, and said to 
have Soveraigne Power ; and every one besides, his Subject. 

[i,e„ bees and ants, which Hobbes contrasts with men.] 

[Some writers, especially those, e.g,, Althusius, who favoured popular sovereignty, 
argued for two contracts, a pactum unionis, between individuals to create a unity 
in which sovereignty was vested, and a pactum subjectionis, between the unit 
and ruler. The latter contract could then contain restrictions on the ruler’s 
powers and even a right of withdrawal. Hobbes would have none of this. His 
single contract both created the absolute sovereign and divested the individual 
of all vestige of pre-existing natural right. For a full account of the history of 
the social contract, see J. W. Gough, Socitd Contract (2nd ed., I957).l 
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The attaining to this Soveraigne Power, is by two wayes. One, by 
Naturall force; as when a man maketh his children, to submit themselves, 
and their children to his government, as being able to destroy them if 
they refuse; or by Warre subdueth his enemies to his will, giving them 
their lives on that condition. The other, is when men agree amongst 
themselves, to submit to some Man, or Assembly of men, voluntarily, on 
confidence to be protected by him against all others. This later, may be 
called a Politicall Common-wealth, or Common-wealth by Institution ; 
and the former, a Common-wealth by Acquisition, [Pt. II, Chap. 17] 

Of Civir.L Lawes 

... I define Civill Law in this manner. Civile Law, Is to every Subject, 
those Rules, which the Common-wealth hath Commanded him, by Word, 
Writing, or other sufficient Sign of the Will, to make use of, for the 
Distinction of Right, and Wrong ; that is to say, of what is contrary, and 
what is not contrary to the Rule, 

In which definition, there is nothing that is not at first sight evident. 
For every man seeth, that some Lawes are addressed to all the Subjects 
in generall; some to particular Provinces; some to particular Vocations; 
and some to particular Men; and are therefore Lawes, to every of those 
to whom the Command is directed; and none else. As also, that Lawes 
are the Rules of Just, and Unjust; nothing being reputed Unjust, that is 
not contrary to some Law. Likewise, that none can make Lawes but the 
Common-wealth; because our Subjection is to the Common-wealth only: 
and that Commands, are to be signified by sufficient Signs; because a man 
knows not otherwise how to obey them. And therefore, whatsoever can 
from this definition by necessary consequence be deduced, ought to be 
acknowledged for truth. Now I deduce from it this that followeth. 

1. The Legislator in all Common-wealths, is only the Soveraign,^^ be 
he one Man, as in a Monarchy, or one Assembly of men, as in a 
Democracy or Aristocracy. For the Legislator, is he that maketh the 
Law. And the Common-wealth only, praescribes, and commandeth the 
observation of those rules, which we call Law: Therefore the Common¬ 
wealth is the Legislator. But the Common-wealth is no Person, nor has 
capacity to doe any thing, but by the Representative, (that is. the 
Soveraign;) and therefore the Soveraign is the sole Legislator. For the 
same reason, none can abrogate a Law made, but the Soveraign ; because 
a Law is not abrogated, but by another Law, that forbiddeth it to be 
put in execution. 

2. The Soveraign of a Common-wealth, be it an Assembly, or one 
Man, is not Subject to the Civill Lawes. For having power to make, and 
repeale Lawes, he may when he pleaseth, free himselfe from that sub¬ 
jection, by repealing those Lawes that trouble him, and making of new; 
and consequently he was free before. For he is free, that can be free 
when he will: Nor is it possible for any person to be bound to himselfe; 

[Hobbes did in fact recognise certain limits on sovereignty (sec Pt. II, Chap. 21), 
e.g,, a command to a man to kill or maim himself, for the right of self-preserva¬ 
tion could not be transferred by covenant.] 
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because he that can bind, can release; and therefore he that is bound 
to himselfe onely, is not bound. . . . 

4. The Law of Nature, and the Civill Law, contain each other, and 
are of equall extent. For the Lawes of Nature, which consist in Equity, 
Justice, Gratitude, and other morall Vertues on these depending, in the 
condition of meer Nature (as I have said before in the end of the 15th 
Chapter,) are not properly Lawes, but qualities that dispose men to peace, 
and to obedience. When a Common-wealth is once settled, then are they 
actually Lawes, and not before; as being then the commands of the 
Common-wealth; and therefore also Civill Lawes: For it is the Soveraign 
Power that obliges men to obey them. For in the differences of private 
men, to declare, what is Equity, what is Justice, and what is morall Vertue, 
and to make them binding, there is need of the Ordinances of Soveraign 
Power, and Punishments to be ordained for such as shall break them; 
which Ordinances are therefore part of the Civill Law. The Law of 
Nature therefore is a part of the Civill Law in all CJommon-wealths of 
the world. Reciprocally also, the Civill Law is a part of the Dictates of 
Nature. For Justice, that is to say. Performance of Covenant, and giving 
to every man his own, is a Dictate of the Law of Nature. But every 
subject in a Common-wealth, hath covenanted to obey the Civill Law, 
(either one with another, as when they assemble to make a common 
Representative, or with the Representative it selfe one by one, when 
subdued by the Sword they promise obedience, that they may receive 
life;) And therefore Obedience to the Civill Law is part also of the Law 
of Nature. Civill, and Naturall Law are not different kinds, but different 
parts of Law; whereof one part being written, is called Civill, the other 
unwritten, Naturall. But the Right of Nature, that is, the naturall 
Liberty of man, may by the Civill Law be abridged, and restrained: nay, 
the end of making Lawes, is no other, but such Restraint; without the 
which there cannot possibly be any Peace. And Law was brought into 
the world for nothing else, but to limit the naturall liberty of particular 
men, in such manner, as they might not hurt, but assist one another, 
and joyn together against a common Enemy.^* [Pt. II, Chap. 26] 


ROUSSEAU 


The Social Contract 
Translated, G. D. H. Cole 

. . . ‘The problem is to find a form of association which will defend 
and protect with the whole common force the person and goods of each 

[Hence Hobbes arrives at the remarkable doctrine that law and morals are one, 
for obedience to the civil law is part of the law of nature. Yet it should not be 
overlooked that Hobbes did not contemplate his sovereign as a universal legislator 
controlling all men*s activities. As Plamenatz points out, in Hobbes' day legis¬ 
lation was infrequent, and within the limits of a country's laws, it was assumed 
that each man governed himself (English UiiUtarians, p. 110). Cf, Olivecrona’s 
views on the relation of law to morality, post, 245.] 
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associate, and in which each, while uniting himself with all, may still 
obey himself alone, and remain as free as before.’ This is the funda¬ 
mental problem of which the Social Contract provides the solution. . . . 

These clauses, properly understood, may be reduced to one—the total 
alienation of each associate, together with all his rights, to the whole 
community; for, in the first place, as each gives himself absolutely, the 
conditions are the same for all; and, this being so, no one has any 
interest in making them burdensome to others. 

Moreover, the alienation being without reserve, the union is as perfect 
as it can be, and no associate has anything more to demand: for, if the 
individuals retained certain rights, as there would be no common superior 
to decide between them and the public, each, being on one point his own 
judge, would ask to be so on all ,* the state of nature would thus continue, 
and the association would necessarily become inoperative or tyrannical. 

Finally, each man, in giving himself to all, gives himself to nobody; 
and as there is no associate over which he does not acquire the same 
right as he yields others over himself, he gains an equivalent for every¬ 
thing he loses, and an increase of force for the preservation of what 
he has. 

If then we discard from the social compact what is not of its 
essence, we shall find that it reduces itself to the following terms: 

‘ Each of us puts his person and all his power in common under the 
supreme direction of the general will*^ and, in our corporate capacity, 
we receive each member as an indivisible part of the whole' 

At once, in place of the individual personality of each contracting 
party, this act of association creates a moral and collective body, com¬ 
posed of as many members as the assembly contains voters, and receiving 
from this act its unity, its common identity, its life, and its will. 

[pp. 12-13; Bk. I, Chap. 6] 
The Limits of the Sovereign Power 

From whatever side we approach our principle, we reach the same 
conclusion, that the social compact sets up among the citizens an equality 
of such a kind, that they all bind themselves to observe the same con¬ 
ditions and should therefore all enjoy the same rights. Thus, from the 
very nature of the compact, every act of Sovereignty, i.e. every authentic 
act of the general will, binds or favours all the citizens equally; so that 
the Sovereign recognizes only the body of the nation, and draws no 
distinctions between those of whom it is made up. What, then, strictly 
speaking, is an act of Sovereignty? It is not a convention between a 
superior and an inferior, but a convention between the body and each 

[Volonte generate, which is in some way a mystic unity distinct from the will of 
the individual persons themselves (volant^ de tous).\ 

[Like Hobbes, Rousseau prefers to achieve his object by a single contract; cf. 
ante, 125. By this time the social contract had become little more than an 
attempted a priori justification of the legal state. It was an attempt to justify 
law by law. Positive law derived from a social contract, which in turn was 
validated by natural law.] 
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of its members. It is legitimate, because based on the social contract, 
and equitable, because common to all; useful, because it can have no 
other object than the general good, and stable, because guaranteed by 
the public force and the supreme power. So long as the subjects have 
to submit only to conventions of this sort, they obey no one but their 
own will; and to ask how far the respective rights of the Sovereign and 
the citizens extend, is to ask up to what point the latter can enter into 
undertakings with themselves, each with all, and all with each. 

We can see from this that the sovereign power, absolute, sacred, and 
inviolable as it is, does not and cannot exceed the limits of general con¬ 
ventions, and that every man may dispose at will of such goods and 
liberty as these conventions leave him; so that the Sovereign never has 
a right to lay more charges on one subject than on another, because, in 
that case, the question becomes particular, and ceases to be within its 
competency.^® [p. 26 ; Bk. II, Chap. 4] 


/. BENTHAM 
A Fragment on Government 

When a number of persons (whom we may style subjects) are supposed 
to be in the habit of paying obedience to a person, or an assemblage of 
persons, of a known and certain description (whom we may call governor 
or governors) such persons altogether (subjects and governors) are said 
to be in a state of political society. . . . 

A parole expression of will is that which is conveyed by the signs 
called words. . . . 

A parole expression of the will of a superior is a command. 

When a tacit expression of the will of a superior is supposed to have 
been uttered, it may be styled a fictitious command. 

Were we at liberty to coin words after the manner of the Roman 
lawyers, we might say a ^May/-command. 

The Statute Law is composed of commands. The Common Law, 
of <7Maar/-commands, [Chap. 1] 

... As to the Law of Nature^ if (as I trust it will appear) it be 
nothing but a phrase; if there be no other medium for proving any act 
to be an offence against it, than the mischievous tendency of such act; 
if there be no other medium for proving a law of the state to be con¬ 
trary to it, than the inexpediency of such law, unless the bare unfounded 
disapprobation of any one who thinks of it be called a proof; if a test 
for distinguishing such laws as would be contrary to the Law of Nature 
from such as, without being contrary to it, are simply inexpedient, be 
that which neither our Author, nor any man else, so much as pretended 
ever to give; if, in a word, there be scarce any law whatever but what 

** [Rousseau regards ** generality ” as of the essence of an act of sovereignty; hence 
a decree not binding all citizens equally is invalid, as not being an expression of 
la volontd g^n^rale.] 
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those who have not liked it have found, on some account or another, 
to be repugnant to some text of scripture; I see no remedy but that the 
natural tendency of such doctrine is to impel a man, by the force of 
conscience, to rise up in arms against any law whatever that he happens 
not to like. What sort of government it is that can consist with such 
a disposition, 1 must leave to our Author to inform us. 

It is the principle of utility, accurately apprehended and steadily 
applied, that affords the only clue to guide a man through these straits. 
It is for that, if any, and for that alone to furnish a decision which 
neither party shall dare in theory to disavow. It is something to reconcile 
men even in theory. They are at least, something nearer to an effectual 
union, than when at variance as well in respect of theory as of 
practice. . . . 

In denying the existence of any assignable bounds to the supreme 
power, I added, ‘ unless where limited by express convention: ’ for 
this exception I could not but subjoin. Our Author^® indeed, in that 
passage in which, short as it is, he is most explicit, leaves, we may 
observe, no room for it. ‘However they began,’ says he (speaking of 
the several forms of government) ‘however they began, and by what 
right soever they subsist, there is and must be in all of them an authority 
that is absolute ’—^To say this, however, of all governments without 
exception; —to say that no assemblage of men can subsist in a state of 
government, without being subject to some one body whose authority 
stands unlimited so much as by convention; to say, in short, that not 
even by convention can any limitation be made to the power of that 
body in a state which in other respects is supreme, would be saying, 

I take it, rather too much: it would be saying that there is no such 
thing as government in the German Empire; nor in the Dutch Provinces; 
nor in the Swiss Cantons; nor was of old in the Achaean league. 

In this mode of limitation I see not what there is that need surprise 
us. By what is it that any degree of power (meaning political power) is 
established? It is neither more nor less . . . than a habit of, and disposi¬ 
tion to obedience: habit, speaking with respect to past acts; disposition, 
with respect to future. This disposition it is as easy, or I am much 
mistaken, to conceive as being absent with regard to one sort of acts; 
as present with regard to other. For a body then, which is in other 
respects supreme, to be conceived as being with respect to a certain sort 
of acts, limited, all that is necessary is, that this sort of acts be in its 
description distinguishable from every other. 

By means of a convention then we are furnished with that common 
signal which, in other cases, we despaired of finding. A certain act 
is in the instrument of convention specified, with respect to which the 
government is therein precluded from issuing a law to a certain effect: 
whether to the effect of commanding the act, of permitting it, or of 
forbidding it. A law is issued to that effect notwithstanding. The issuing 
then of such a law (the sense of it, and likewise the sense of that part 


[Blackstone.] 
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of the convention which provides against it being supposed clear) is a 
fact notorious and visible to all: in the issuing then of such a law we 
have a fact which is capable of being taken for that common signal we 
have been speaking of. These bounds the supreme body in question 
has marked out to its authority: of such a demarcation then what is the 
effect? either none at all, or this: that the disposition to obedience 
confines itself within these bounds. Beyond them the disposition is 
stopped from extending: beyond them the subject is no more prepared 
to obey the governing body of his own state, than that of any other. 
What difficulty, I say, there should be in conceiving a state of things 
to subsist in which the supreme authority is thus limited,—what greater 
difficulty in conceiving it with this limitation, than without any, I cannot 
see. The two states are, I must confess, to me alike conceivable: whether 
alike expedient,—alike conducive to the happiness of the people, is 
another question.*® [Chap. 4] 


/. BENTHAM 


An Introduction to the Principles of Morals and Legislation 
Of the Principle of Utility 

Nature has placed mankind under the governance of two sovereign 
masters, pain and pleasure. It is for them alone to point out what we 
ought to do, as well as to determine what we shall do. On the one 
hand the standard of right and wrong, on the other the chain of causes 
and effects, are fastened to their throne. They govern us in all we do, 
in all we say, in all we think : every effort we can make to throw off 
our subjection, will serve but to demonstrate and confirm it. In words 
a man may pretend to abjure their empire: but in reality he will remain 
subject to it all the while. The principle of utility recognizes this 
subjection, and assumes it for the foundation of that system, the object 

[Bentham, it will be seen, unlike his follower Austin, did not accept the doctrine 
that sovereignty was by its nature illimitable.] 

Note by the Author, July 1822. 

To this denomination has of late been added, or substituted, the greatest 
happiness or greatest felicity principle: this for shortness, instead of saying at 
length that principle which states the greatest happiness of all those whose interest 
is in question, as being the right and proper, and only right and proper and 
universally desirable, end of human action: of human action in every situation, 
and in particular in that of a functionary or set of functionaries exercising the 
powers of Government. The word utility docs not so clearly point to the ideas 
of pleasure and pain as the words happiness and felicity do: nor does it lead us 
to the consideration of the number, of the interests affected; to the number, as 
being the circumstance, which contributes, in the largest proportion, to the forma- 
tion of the standard here in question; the standard of right and wrong, by which 
alone the propriety of human conduct, in every situation, can with propriety be 
tried. This want of a sufficiently manifest connexion between the ideas of 
happiness and pleasure on the one hand, and the idea of utility on the other, 
1 have every now and then found operating, and with but too much efficiency, as 
a bar to the acceptance, that might otherwise have been given, to this principle. 
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of which is to rear the fabric of felicity by the hands of reason and of 
law. Systems which attempt to question it, deal in sounds instead of 
senses, in caprice instead of reason, in darkness instead of light. 

But enough of metaphor and declamation: it is not by such means 
that moral science is to be improved. 

... By the principle of utility is meant that principle which approves or 
disapproves of every action whatsoever, according to the tendency which 
it appears to have to augment or diminish the happiness of the party 
whose interest is in question: or, what is the same thing in other words, 
to promote or to oppose that happiness. I say of every action whatso¬ 
ever; and therefore not only of every action of a private individual, 
but of every measure of government. 

By utility is meant that property in any object, whereby it tends to 
produce benefit, advantage, pleasure, good, or happiness, (all this in the 
present case comes to the same thing) or (what comes again to the same 
thing) to prevent the happening of mischief, pain, evil, or unhappiness 
to the party whose interest is considered: if that party be the community 
in general, then the happiness of the community: if a particular 
individual, then the happiness of that individual. 

TTie interest of the community is one of the most general expressions 
that can occur in the phraseology of morals: no wonder that the mean¬ 
ing of it is often lost. When it has a meaning, it is this. The community 
is a fictitious body, composed of the individual persons who are 
considered as constituting as it were its members. The interest of the 
community then is, what?—the sum of the interests of the several 
members who compose it. 

It is in vain to talk of the interest of the community, without under¬ 
standing what is the interest of the individual. A thing is said to promote 
the interest, or to be for the interest, of an individual, when it tends to 
add to the sum total of his pleasures: or, what comes to the same thing, 
to diminish the sum total of his pains. 

An action then may be said to be conformable to the principle 
of utility, or, for shortness sake, to utility, (meaning with respect to the 
community at large) when the tendency it has to augment the happiness 
of the community is greater than any it has to diminish it. 

A measure of government (which is but a particular kind of action, 
performed by a particular person or persons) may be said to be con¬ 
formable to or dictated by the principle of utility, when in like manner 
the tendency which it has to augment the happiness of the community 
is greater than any which it has to diminish it. [Chap. 1] 


Of the Four Sanctions or Sources of Pain and Pleasure 

It has been shown that the happiness of the individuals, of whom 
a community is composed, that is their pleasures and their security, is 
the end and the sole end which the legislator ought to have in view: 
the sole standard, in conformity to which each individual ought, as far 
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as depends upon the legislator, to be made to fashion his behaviour. 
But whether it be this or any thing else that is to be done, there is 
nothing by which a man can ultimately be made to do it, but either 
pain or pleasure. Having taken a general view of these two grand 
objects (v/z., pleasure, and what comes to the same thing, immunity 
from pain) in the character of final causes; it will be necessary to take 
a view of pleasure and pain itself, in the character of efficient causes or 
means. 

There are four distinguishable sources from which pleasure and 
pain are in use to flow: considered separately, they may be termed the 
physical, the political, the moral, and the religious: and inasmuch as 
the pleasures and pains belonging to each of them are capable of giving 
a binding force to any law or rule of conduct, they may all of them be 
termed sanctions. 

If it be in the present life, and from the ordinary course of nature, 
not purposely modified by the interposition of the will of any human 
being, nor by any extraordinary interposition of any superior invisible 
being, that the pleasure or the pain takes place or is expected, it may 
be said to issue from or to belong to the physical sanction. 

If at the hands of a particular person or set of persons in the com¬ 
munity, who under names correspondent to that of judge, are chosen 
for the particular purpose of dispensing it, according to the will of the 
sovereign or supreme ruling power in the state, it may be said to issue 
from the political sanction. 

if at the hands of such chance persons in the community, as the 
party in question may happen in the course of his life to have concerns 
with, according to each man’s spontaneous disposition, and not accord¬ 
ing to any settled or concerted rule, it may be said to issue from the 
moral or popular sanction. 

If from the immediate hand of a superior invisible being, either in 
the present life, or in a future, it may be said to issue from the religious 
sanction. 

Pleasures or pains which may be expected to issue from the physical, 
political, or moral sanctions, must all of them be expected to be 
experienced, if ever, in the present life: those which may be expected 
to issue from the religious sanction, may be expected to be experienced 
either in the present life or in the future.^^ [Chap. 3] 

52 fBenlham aimed at reducing the world of moral obligation value to a world of 
human advantages, pleasure.s, needs and so forth. He wanted to take the word 
“ ought ” out of the language, and by his hedonistic calculus to avoid wasting 
time over questions of value. Cf. D. M. Mackinnon, Study in Ethical Theory, 
pp. 26-29. it is generally recognised today that utilitarianism is more easily 
Justifiable as the basis of legislation and of legal systems than as a philosophy 
of morals. To do Bentham justice, he was far more interested in the science of 
legislation and law reform than in abstract ethics. Mill recognised the difficulty 
in regard to morals and aesthetics and somewhat inconsistently relied on intuition 
to resolve the problem.] 



134 


Sovereignty and the Imperative Theory 

/. AUSTIN 

Lectures on Jurisprudence 

(ed. Campbell (1885)) 

The Definition of a Law 
The matter of jurisprudence is positive law: law, simply and strictly 
so called: or law set by x)olitical superiors to political inferiors.®*’ But 
positive law (or law, simply and strictly so called) is often confounded 
with objects to which it is related by resemblance, and with objects to 
which it is related in the way of analogy: with objects which are also 
signified, properly and improperly, by the large and vague expression law. 

A law, in the most general and comprehensive acceptation in which 
the term, in its literal meaning, is employed, may be said to be a rule 
laid down for the guidance of an intelligent being by an intelligent 
being having power over him. In this the largest meaning which it has, 
without extension by metaphor or analogy, the term law embraces the 
following objects:—Laws set by God to his human creatures, and laws 
set by men to men. 

The whole or a portion of the laws set by God to men is frequently 
styled the law of nature, or natural law: being, in truth, the only 
natural law of which it is possible to speak without a metaphor, or 
without a blending of objects which ought to be distinguished. But, 
rejecting the appellation Law of Nature as ambiguous and misleading, 
I name those laws or rules, as considered collectively or in a mass, the 
Divine law, or the law of God. 

Laws set by men to men are of two leading or principal classes. 
Some are established by political superiors, sovereign and subject: by 
persons exercising supreme and subordinate government, in independent 
nations, or independent political societies. The aggregate of the rules 
thus established, or some aggregate forming a portion of that aggregate, 
is the appropriate matter of jurisprudence, general or particular. To 
the aggregate of the rules thus established, or to some aggregate forming 
a portion of that aggregate, the term law, as used simply and strictly, 
is exclusively applied. But, as contradistinguished to natural law, or to 
the law of nature (meaning, by those expressions, the law of God), the 
aggregate of the rules, established by political superiors, is frequently 
styled positive law, or law existing by position. As contradistinguished 
to the rules which I style positive morality, and on which I shall touch 
immediately, the aggregate of the rules, established by political superiors, 
may also be marked commodiously with the name of positive law. For 
the sake, then, of getting a name brief and distinctive at once, and 
agreeably to frequent usage, I style that aggregate of rules, or any portion 
of that aggregate, positive law: though rules, which are not established 

5* [Austin's positivism aimed at denuding Hobbes’ sovereignty of natural law fictions 
and purging the Benthamite utilitarian ethics from jurisprudence. This left him 
with the imperative theory of law as a command of the sovereign, though logically 
no doubt positivism does not need to be tied to this or any other particular theory.] 
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by political superiors, are also positive, or exist by position, if they be 
rules or laws, in the proper signification of the term. 

Though some of the laws or rules, which are set by men to men, are 
established by political superiors, others are not established by political 
superiors, or are not established by political superiors in that capacity 
or character. 

Closely analogous to human laws of this second class, are a set of 
objects frequently but improperly termed laws, being rules set and 
enforced by mere opinion^ that is, by the opinions or sentiments held 
or felt by an indeterminate body of men in regard to human conduct. 
Instances of such a use of the term law are the expressions—‘The law 
of honour ’; ‘ The law set by fashion *; and rules of this species con¬ 
stitute much of what is usually termed ‘ International law.’ 

The aggregate of human laws properly so called belonging to the 
second of the classes above mentioned, with the aggregate of objects 
improperly but by close analogy termed laws, I place together in a 
common class, and denote them by the term positive morality. The 
name morality severs them from positive law, while the epithet positive 
disjoins them from the law of God. And to the end of obviating 
confusion, it is necessary or expedient that they should be disjoined from 
the latter by that distinguishing epithet. For the name morality (or 
morals), when standing unqualified or alone, denotes indifferently either 
of the following objects: namely, positive morality as it is, or without 
regard to its merits; and positive morality, as it would be, if it con¬ 
formed to the law of God, and were, therefore, deserving of approbation. 

Besides the various sorts of rules which are included in the literal 
acceptation of the term law, and those which are by a close and striking 
analogy, though, improperly, termed laws, there are numerous applica¬ 
tions of the term law, which rest upon a slender analogy and are merely 
metaphorical or figurative. Such is the case when we talk of laws 
observed by the lower animals; of laws regulating the growth or decay 
of vegetables; of laws determining the movements of inanimate bodies 
or masses.®^ For where intelligence is not, or where it is too bounded 
to take the name of reason, and, therefore, is too bounded to conceive 
the purpose of a law, there is not the will which law can work on, or 
which duty can incite or restrain,®* 

** [This suggests that normative law is the basic idea and is extended to physical 
law by metaphor. For the view that the actual development was the other 
way, see ante, 55.1 

«« The classification may be arranged in tabular form: 

Laws properly so called Laws improperly so called 


Laws of God Human Laws Laws by analogy. Laws by metaphor. 


Positive Laws or Laws set by men, not as 
Laws strictly political superiors (nor in 
so called. pursuance of legal right). 


Positive Morality 
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Having suggested the purpose of my attempt to determine the province 
of jurisprudence; to distinguish positive law, the appropriate matter of 
jurisprudence, from the various objects to which it is related by resem¬ 
blance, and to which it is related, nearly or remotely, by a strong or 
slender analogy; I shall now state the essentials of a law or rule (taken 
with the largest signification which can be given to the term properly). 

Every law or rule (taken with the largest signification which can be 
given to the term properly) is a command. Or, rather, laws or rules, 
properly so called, are a species of commands. 

Now, since the term command comprises the term law, the first is 
the simpler as well as the larger of the two. But, simple as it is, it 
admits of explanation. And, since it is the key to the sciences of 
jurisprudence and morals, its meaning should be analysed with precision. 

Accordingly, I shall endeavour, in the first instance, to analyse the 
meaning of ‘ command an analysis which, I fear, will task the patience 
of my hearers, but which they will bear with cheerfulness, or, at least, 
with resignation, if they consider the difficulty of performing it. The 
elements of a science are precisely the parts of it which arc explained 
least easily. Terms that are the largest, and, therefore, the simplest of a 
series, are without equivalent expressions into which we can resolve 
them concisely. And when we endeavour to define them, or to translate 
them into terms which we suppose are better understood, we are forced 
upon tedious circumlocutions. 

If you express or intimate a wish that I shall do or forbear from 
some act, and if you will visit me with an evil in case I comply not 
with your wish, the expression or intimation of your wish is a command."® 
A command is distinguished from other significations of desire, not by 
the style in which the desire is signified, but by the power and the 
purpose of the party commanding to inflict an evil or pain in case the 
desire be disregarded. If you cannot or will not harm me in case I 
comply not with your wish, the expression of your wish is not a 
command, although you utter your wish in imperative phrase. If you 
are able and willing to harm me in case I comply not with your wish, the 
expression of your wish amounts to a command, although you are 
prompted by a spirit of courtesy to utter it in the shape of a request. 

‘ Preces erant, sed quibus contradici non posset.’ Such is the language 
of Tacitus, when speaking of a petition by the soldiery to a son and 
lieutenant of Vespasian. 

A command, then, is a signification of desire. But a command is 
distinguished from other significations of desire by this peculiarity: that 
the party to whom it is directed is liable to evil from the other, in case 
he comply not with the desire. 

«• [For Austin only a command which obliges generally to acts or forbearances of 
a class is a law or rule (ibid., p. 93). He does not, like Blackstone, insist on 
generality as to persons. Hence privilegia, i.e., laws passed in regard to an 
individual, are laws so far as they enjoin or forbid generally acts of a class 
{ibid., p. 519). Thus a private divorce Act, though directed only to two 
persons, has general legal consequences which bring it within the category of 
a law.] 



/. Austin 


137 


Being liable to evil from you if I comply not with a wish which you 
signify, 1 am hound or obliged by your command, or 1 lie under a duty 
to obey it. If, in spite of that evil in prospect, I comply not with the 
wish which you signify, I am said to disobey your command, or to violate 
the duty which it imposes. 

Command and duty are, therefore, correlative terms: the meaning 
denoted by each being implied or supposed by the other. Or (changing 
the expression) wherever a duty lies, a command has been signified; and 
whenever a command is signified, a duty is imposed. 

The evil which will probably be incurred in case a command be 
disobeyed or (to use an equivalent expression) in case a duty be broken, 
is frequently called a sanction^ or an enforcement of obedience. Or 
(varying the phrase) the command or the duty is said to be sanctioned 
or enforced by the chance of incurring the evil."’* 

Accordingly, I distribute laws proper, with such improper laws as 
are closely analogous to the proper, under three capital classes. 

The first comprises the laws (properly so called) which are set by 
God to his human creatures. 

The second comprises the laws (properly so called) which are set 
by men as political superiors, or by men, as private persons, in pursuance 
of legal rights. 

The third comprises laws of the two following species: 1. The laws 
(properly so called) which are set by men to men but not by men as 
political superiors, nor by men, as private persons, in pursuance of legal 
rights: 2. The laws, which are closely analogous to laws proper, but are 
merely opinions or sentiments held or felt by men in regard to human 
conduct.—I put laws of these species into a common class, and I mark 
them with the common name of positive morality or positive moral rules. 

Positive Law and Morality 

My reasons for using the two expressions 'positive law’ and 'positive 
morality,’ are the following: 

There are two capital classes of human laws. The first comprises 
the laws (properly so called) which are set by men as political superiors, 
or by men, as private persons, in pursuance of legal rights. The second 
comprises the laws (proper and improper) which belong to the two 
species above mentioned. 

As merely distinguished from the second, the first of those capital 
classes might be named simply law. As merely distinguished from the 
first, the second of those capital classes might be named simply morality. 
But both must be distinguished from the law of God: and, for the 
purpose of distinguishing both from the law of God, we must qualify 
the names law and morality. Accordingly, I style the first of those 
capital classes ‘positive law’: and I style the second of those capital 
classes ‘ positive morality.’ By the common epithet positive, I denote 
that both classes flow from human sources. By the distinctive names law 


[From Lecture 1.] 
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and morality, I denote the difference between the human sources from 
which the two classes respectively emanate. 

Strictly speaking, every law properly so called is a positive law. 
For it is put or set by its individual or collective author, or it exists by 
the position or institution of its individual or collective author. 

But, as opposed to the law of nature (meaning the law of God), 
human law of the first of those capital classes is styled by writers on 
jurisprudence ‘ positive law.’ This application of the expression ‘ positive 
Jaw ’ was manifestly made for the purpose of obviating confusion; 
confusion of human law of the first of those capital classes with that 
Divine law which is the measure or test of human. 

And, in order to obviate similar confusion, I apply the expression 
‘positive morality’ to human law of the second capital class. For the 
name morality, when standing unqualified or alone, may signify the law 
set by God, or human law of that second capital class. If you say that 
an act or omission violates morality, you speak ambiguously. You may 
mean that it violates the law which I style ‘ positive morality,’ or that it 
violates the Divine law which is the measure or test of the former. 

From the expression positive law and the expression positive morality, 
I pass to certain expressions with which they are closely connected. 

The science of jurisprudence (or, simply and briefly, jurisprudence) 
is concerned with positive laws, or with laws strictly so called, as con¬ 
sidered without regard to their goodness or badness. 

Positive morality, as considered without regard to its goodness or 
badness, might be the subject of a science closely analogous to juris¬ 
prudence. 1 say * might be: ’ since it is only in one of its branches 
(namely, the law of nations or international law) that positive morality, 
as considered without regard to its goodness or badness, has been treated 
by writers in a scientific or systematic manner.—For the science of 
positive morality, as considered without regard to its goodness or badness, 
current or established language will hardly afford us a name. The name 
morals, or science of morals, would denote it ambiguously: the name 
morals, or science of morals, being commonly applied (as I shall show 
immediately) to a department of ethics or deontology. But, since the 
science of jurisprudence is not unfrequently styled ‘ the science of positive 
law,’ the science in question might be styled analogically ‘the science 
of positive morality.’ The department of the science in question which 
relates to international law, has actually been styled by Von Martens, 
a recent writer of celebrity, ‘positives Oder practisches Volkerrecht: ’ 
that is to say, positive international law,’ or ‘ practical international 
law.’ Had he named that department of the science ‘positive inter¬ 
national morality,’ the name would have hit its import with perfect 
precision. 

The science of ethics (or, in the language of Mr. Bentham, the science 
of deontology) may be defined in the following manner.—It affects to 
determine the test of positive law and morality. In other words, it 
affects to expound them as they should be; as they would be if they 
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were good or worthy of praise; or as they would be if they conformed 
to an assumed measure. 

The science of ethics (or, simply and briefly, ethics) consists of two 
departments: one relating specially to positive law, the other relating 
specially to positive morality. The department which relates specially 
to positive law is commonly styled the science of legislation, or, briefly, 
legislation. The department which relates specially to positive morality 
is commonly styled the science of morals, or, briefly, morals. 

The foregoing attempt to define the science of ethics naturally leads 
me to offer the following explanatory remark. When we say that a 
human law is good or bad, or is what it ought to be or what it ought 
not to be, we mean (unless we intimate our mere liking or aversion) 
that the law agrees with or differs from a something to which we tacitly 
refer it as to a measure or test. For example, to the adherent of the 
theory of utility, a human law is good if it be generally useful, and a 
human law is bad if it be generally pernicious. For, in his opinion, it 
is consonant or not with the law of God, inasmuch as it is consonant or 
not with the principle of general utility. To the adherent of the hypo¬ 
thesis of a moral sense, a human law is good if he likes it he knows 
not why, and a human law is bad if he hates it he knows not wherefore. 
For, in his opinion, his inexplicable feeling of liking or aversion shows 
that the human law pleases or offends the Deity. . . . 

. . . Besides the human laws which I style positive law, there are 
human laws which I style positive morality, rules of positive morality, or 
positive moral rules. The generic character of laws of the class may be 
stated briefly in the following negative manner. No law belonging to 
the class is a direct or circuitous command of a monarch or sovereign 
number in the character of political superior. 

But of positive moral rules, some are laws proper, or laws properly 
so called: others are laws improper, or laws improperly so called. 

The positive moral rules which are laws properly so called, are 
distinguished from other laws by the union of two marks.—1. They are 
imperative laws or rules set by men to men. 2. They are not set by 
men as political superiors, nor are they set by men as private persons, 
in pursuance of legal rights. Inasmuch as they bear the latter of these 
two marks, they are not commands of sovereigns in the character of 
political superiors. Consequently, they are not positive laws: they are 
not clothed with legal sanctions, nor do they oblige legally the persons 
to whom they are set. But being commands (and therefore being 
established by determinate individuals or bodies), they are laws properly 
so called, they are armed with sanctions, and impose duties, in the 
proper acceptation of the terms. 

Of positive moral rules which are laws properly so called, some are 
established by men who are not subjects, or are not in a state of 
subjection to a monarch or sovereign number. Of these some are 
established by men living in the negative state which is styled a state 
of nature or a state of anarchy: that is to say, by men who are not 
members, sovereign or subject, of any political society: others are 
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established by sovereign individuals or bodies, but not in the character 
of political superiors. 

Of laws properly so called which arc set by subjects, some are set 
by subjects as subordinate political superiors; others are set by subjects 
as private persons: Meaning by ‘private persons,' subject not in the 
class of subordinate political superiors, or subordinate political superiors 
not considered as such.—Laws set by subjects as subordinate political 
superiors, are positive laws: they are clothed with legal sanctions, and 
impose legal duties. They are set by sovereigns or states in the character 
of political superiors, although they are set by sovereigns circuitously or 
remotely. Although they are made directly by subject or subordinate 
authors, they are made through legal rights granted by sovereigns or 
states, and held by those subject authors as mere trustees for the granters. 
Of laws set by subjects as private persons, some are not established by 
sovereign or supreme authority. And these are rules of positive morality: 
they are not clothed with legal sanctions, nor do they oblige legally 
the parties to whom they are set.—But of laws set by subjects as private 
persons, others are set or established in pursuance of legal rights residing 
in the subject authors. And these are positive laws or laws strictly so 
called. Although they are made directly by subject authors, they are 
made in pursuance of rights granted or conferred by sovereigns in the 
character of political superiors: they legally oblige the parties to whom 
they are set, or are clothed with legal sanctions. They are commands 
of sovereigns as political superiors, although they are set by sovereigns 
circuitously or remotely. 

A law set by a subject as a private person, but in pursuance of a 
legal right residing in the subject author, is either a positive law purely 
or simply, or it is a positive law as viewed from one aspect, and a rule of 
positive morality as viewed from another. The person who makes the 
law in pursuance of the legal right, is either legally bound to make 
the law, or he is not. In the first case, the law is a positive law purely 
or simply. In the second case, the law is compounded of a positive law 
and a positive moral rule. 

For example, A guardian may have a right over his pupil or ward, 
which he is legally bound to exercise, for the benefit of the pupil or 
ward, in a given or specified manner. Now if, in pursuance of his 
right, and agreeably to his duty or trust, he sets a law or rule to the 
pupil or ward, the law is a positive law purely or simply. It is properly 
a law which the state sets to the ward through its minister or instrument 
the guardian. It is not made by the guardian of his own spontaneous 
movement, or is made in pursuance of a duty which the state has 
imposed upon him. The position of the guardian is closely analogous 
to the position of subordinate political superiors; who hold their dele¬ 
gated powers of direct or judicial legislation as mere trustees for the 
sovereign granters. 

Again: the master has legal rights, over or against his slave, which 
are conferred by the state upon the master for his own benefit. And, 
since they are conferred upon him for his own benefit, he is not legally 
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bound to exercise or use them. Now if, in pursuance of these rights, 
he sets a law to his slave, the law is compounded of a positive law and a 
positive moral rule. Being made by sovereign authority, and clothed by 
the sovereign with sanctions, the law made by the master is properly a 
positive law. But, since it is made by the master of his own spontaneous 
movement, or is not made by the master in pursuance of a legal duty, it 
is properly a rule of positive morality, as well as a positive law. Though 
the law vset by the master is set circuitously by the sovereign, it is set 
or established by the sovereign at the pleasure of the subject author. 
The master is not the instrument of the sovereign or state, but the 
sovereign or state is rather the instrument of the master. 

Laws which are positive law as viewed from one aspect, but which 
are positive morality as viewed from another, I place simply or 
absolutely in the first of those capital classes. If, affecting exquisite 
precision, I placed them in each of those classes, I could hardly indicate 
the boundary by which those classes are severed without resorting to 
expressions of repulsive complexity and length. 

It appears from the foregoing distinctions, that positive moral rules 
which are laws properly so called are of three kinds.—1. Those which 
are set by men living in a state of nature. 2. Those which arc set by 
sovereigns, but not by sovereigns as political superiors. 3. Those which 
are set by subjects as private persons, and are not set by the subject 
authors in pursuance of legal rights. 

To cite an example of rules of the first kind were superfluous 
labour. A man living in a state of nature may impose an imperative 
law: though, since the man is in a state of nature, he cannot impose 
the law in the character of sovereign, and cannot impose the law in 
pursuance of a legal right. And the law being imperative (and therefore 
proceeding from a determinate source) is a law properly so called: 
though, for want of a sovereign author proximate or remote, it is not a 
positive law but a rule of positive morality. 

An imperative law set by a sovereign to a sovereign, or by one supreme 
government to another supreme government, is an example of rules of 
the second kind. Since no supreme government is in a state of subjection 
to another, an imperative law set by a sovereign to a sovereign is not 
set by its author in the character of political superior. Nor is it set by 
its author in pursuance of a legal right: for every legal right is conferred 
by a supreme government, and is conferred on a person or persons in 
a state of subjection to the granter. Consequently, an imperative law 
set by a sovereign to a sovereign is not a positive law or a law strictly 
so called. But being imperative (and therefore proceeding from a deter¬ 
minate source), it amounts to a law in the proper signification of the 
term, although it is purely or simply a rule of positive morality. 

If they be set by subjects as private persons, and not in pursuance 
of legal rights, the laws following are examples of rules of the third 
kind: namely, imperative laws set by parents to children; imperative 
laws set by masters to servants; imperative laws set by lenders to bor¬ 
rowers; imperative laws set by patrons to parasites. Being imperative 
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(and therefore proceeding from determinate sources), the laws foregoing 
are laws properly so called: though, if they be set by subjects as private 
persons, and be not set by their authors in pursuance of legal rights, 
they are not positive laws but rules of positive morality. 

Again: a club or society of men, signifying its collective pleasure 
by a vote of its assembled members, passes or makes a law to be kept 
by its members severally under pain of exclusion from its meetings. 
Now if it be made by subjects as private persons, and be not made by 
its authors in pursuance of a legal right, the law voted and passed by 
the assembled members of the club is a further example of rules of the 
third kind. 

The positive moral rules which are laws improperly so called, are 
laws set or imposed by general opinion: that is to say, by the general 
opinion of any class or any society of persons. For example, some are 
set or imposed by the general opinion of persons who are members of a 
profession or calling: others, by that of persons who inhabit a town or 
province: others, by that of a nation or independent political society: 
others, by that of a larger society formed of various nations. 

A few species of the laws which are set by general opinion have 
received appropriate names.—For example. There arc laws or rules 
imposed upon gentlemen by opinions current amongst gentlemen. And 
these are usually styled the rides of honour^ or the laws or law of honour. 
—There are laws or rules imposed upon people of fashion by opinions 
current in the fashionable world. And these are usually styled the law 
set by fashion. —There are laws which regard the conduct of independent 
political societies in their various relations to one another: Or, rather, 
there are laws which regard the conduct of sovereigns or supreme govern¬ 
ments in their various relations to one another. And laws or rules of 
this species, which are imposed upon nations or sovereigns by opinions 
current amongst nations, are usually styled international law. 

Now a law set or imposed by general opinion is a law improperly 
so called. It is styled a law or rule by an analogical extension of the 
term. When we speak of a law set by general opinion, we denote, by 
that expression, the following fact.—Some intermediate body or uncertain 
aggregate of persons regards a kind of conduct with a sentiment of 
aversion or liking. In consequence of that sentiment or opinion, it is 
likely that they or some of them will be displeased with a party who 
shall pursue or not pursue conduct of that kind. And, in consequence 
of that displeasure, it is likely that some party (what party being undeter¬ 
mined) will visit the party provoking it with some evil or another. 

The body by whose opinion the law is said to be set, does not 
command, expressly or tacitly, that conduct of the given kind shall be 
forborne or pursued. For, since it is not a body precisely determined or 
certain, it cannot, as a body, express or intimate a wish. As a body, 
it cannot signify a wish by oral or written words, or by positive or 
negative deportment. The so-called law or rule which its opinion is 
said to impose, is merely the sentiment which it feels, or the opinion 
which it holds, in regard to a kind of conduct. 
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A determinate member of the body, who opines or feels with the body, 
may doubtless be moved or impelled, by that very opinion or sentiment, 
to command that conduct of the kind shall be forborne or pursued. But 
the command expressed or intimated by that determinate party is not a 
law or rule imposed by general opinion. It is a law properly so called, 
set by a determinate author.—For example, The so-called law of nations 
consists of opinions or sentiments current among nations generally. It 
therefore is not law properly so called. But one supreme government 
may doubtless command another to forbear from a kind of conduct 
which the law of nations condemns. And, though it is fashioned on law 
which is law improperly so called, this command is a law in the proper 
signification of the term. Speaking precisely, the command is a rule of 
positive morality set by a determinate author. For, as no supreme 
government is in a state of subjection to another, the government com¬ 
manding does not command in its character of political superior. If the 
government receiving the command were in a state of subjection to the 
other, the command, though fashioned on the law of nations, would 
amount to a positive law... 

... In consequence of the frequent coincidence of positive law and 
morality, and of positive law and the law of God, the true nature and 
fountain of positive law is often absurdly mistaken by writers upon 
jurisprudence. Where positive law has been fashioned on positive 
morality, or where positive law has been fashioned on the law of God, 
they forget that the copy is the creature of the sovereign, and impute it 
to the author of the model. 

For example: Customary laws are positive laws fashioned by judicial 
legislation upon pre-existing customs. Now, till they become the grounds 
of judicial decisions upon cases, and are clothed with legal sanctions by 
the sovereign one or number, the customs are merely rules set by opinions 
of the governed, and sanctioned or enforced morally: Though, when 
they become the reasons of judicial decisions upon cases, and are clothed 
with legal sanctions by the sovereign one or number, the customs are 
rules of positive law as well as of positive morality. But, because the 
customs were observed by the governed before they were clothed with 
sanctions by the sovereign one or number, it is fancied that customary 
laws exist as positive laws by the institution of the private persons with 
whom the customs originated. 

Again: The portion of positive law which is parcel of the law of 
nature (or, in the language of the classical jurists, which is parcel of the 
jus gentium) is often supposed to emanate, even as positive law, from a 
Divine or Natural source. But (admitting the distinction of positive law 
into law natural and law positive) it is manifest that law natural, con¬ 
sidered as a portion of positive, is the creature of human sovereigns, 
and not of the Divine monarch. To say that it emanates, as positive law, 
from a Divine or Natural source, is to confound positive law with law 
whereon it is fashioned, or with law whereunto it conforms. . . 


[From Lecture V.] 


[From Lecture V.J 
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The existence of law is one thing; its merit or demerit is another. 
Whether it be or be not is one inquiry; whether it be or be not con¬ 
formable to an assumed standard, is a different inquiry. This truth, 
when formally announced as an abstract proposition, is so simple and 
glaring that it seems idle to insist upon it. But simple and glaring as it 
is, when enunciated in abstract expressions, the enumeration of the 
instances in which it has been forgotten would fill a volume.®® 

. . . For example: The commons delegate their powers to the members 
of the commons' house, in the second of the above-mentioned modes. 
During the period for which those members are elected, or during the 
parliament of which those members are a limb, the sovereignty is 
possessed by the king and the peers, with the members of the commons’ 
house, and not by the king and the peers, with the delegating body of 
the commons. The powers of the commons are delegated so absolutely 
to the members of the commons' house, that this representative assembly 
might concur with the king and the peers in defeating the principal ends 
for which it is elected and appointed. It might concur, for instance, in 
making a statute which would lengthen its own duration from seven to 
twenty years; or which would annihilate completely the actual constitu¬ 
tion of the government, by transferring the sovereignty to the king or the 
peers from the tripartite body wherein it resides at present. 

But though the commons delegate their powers in the second of the 
above-mentioned modes, it is clear that they might delegate them subject 
to a trust or trusts. The representative body, for instance, might be 
bound to use those powers consistently with specific ends pointed out by 
the electoral: or it might be bound, more generally and vaguely, not to 
annihilate, or alter essentially, the actual constitution of the supreme 
government. Where such a trust is imposed by a sovereign or supreme 
body (or by a smaller body forming a component part of it), the trust 
is enforced by legal, or by merely moral sanctions. The representative 
body is bound by a positive law or laws: or it is merely bound by a 
fear that it may offend the bulk of the community, in case it shall break 
the engagement which it has contracted with the electoral. 

And here I may briefly remark, that this last is the position which 
really is occupied by the members of the commons’ house. Adopting the 
language of most of the writers who have treated of the British Constitu¬ 
tion, I commonly suppose that the king and the lords, with the members 
of the commons’ house, form a tripartite body which is sovereign or 
supreme. But, speaking accurately, the members of the commons’ house 
are merely trustees for the body by which they are elected and appointed: 
and, consequently, the sovereignty always resides in the king and the 
peers, with the electoral body of the commons. That a trust is imposed 
by the party delegating, and that the party representing engages to 
discharge the trust, seems to be imported by the correlative expressions 
delegation and representation. It were absurd to suppose that the dele¬ 
gating empowers the representative party to defeat or abandon any of the 


(Appended to Lecture V, p. 214.1 
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purposes for which the latter is appointed: to suppose, for example, 
that the commons empow^cr their representatives in parliament to 
relinquish their share in the sovereignty to the king and the lords.—^The 
supposition that the powers of the commons are delegated absolutely to 
the members of the commons' house probably arose from the following 
causes. 1. The trust imposed by the electoral body upon the body 
representing them in parliament, is tacit rather than express: it arises 
from the relation between the bodies as delegating and representative 
parties, rather than from oral or written instructions given by the former 
to the latter. But since it arises from that relation, the trust is general 
and vague. The representatives are merely bound, generally and vaguely, 
to abstain from any such exercise of the delegated sovereign powers as 
would tend to defeat the purposes for which they are elected and 
appointed. 2. The trust is simply enforced by moral sanctions. In other 
words, that portion of constitutional law which regards the duties of the 
representative towards the electoral body, is positive morality merely. 
Nor is this extraordinary. For (as 1 shall show hereafter) all constitutional 
law in every country whatever, is, as against the sovereign, in that 
predicament. . . 

... In the case of a composite statey or a supreme federal governmenty 
the several united governments of the several united societies, together 
with a government common to those several societies, are jointly sovereign 
in each of those several societies, and also in the larger society arising 
from the federal union. Or, since the political powers of the common 
or general government were relinquished and conferred upon it by those 
several united governments, the nature of a composite state may be 
described more accurately thus. As compacted by the common govern¬ 
ment which they have concurred in creating, and to which they have 
severally delegated portions of their several sovereignties, the several 
governments of the several united societies are jointly sovereign in each 
and all. 

It will appear on a moment's reflection, that the common or general 
government is not sovereign or supreme. A government supreme and 
federal, and a government supreme but not federal, are merely distin¬ 
guished by the following difference. Where the supreme government is 
not federal, each of the several governments, considered in that character, 
is purely subordinate: or none of the several governments, considered 
in that character, partakes of the sovereignty. But where the supreme 
government is properly federal, each of the several governments, which 
were immediate parties to the federal com pact y is, in that character, a 
limb of the sovereign body. Consequently, although they are subject to 
the sovereign body of which they are constituent members, those several 
governments, even considered as such, are not purely in a state of 
subjection.—But since those several governments, even considered as such, 

(For, as against the sovereign itself, there is no political superior who has laid 

it down.] 

[From Lecture VLl 
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are not purely in a state of subjection, the common or general government 
which they have concurred in creating is not sovereign or supreme. . . . 

. . . Now since the political powers of the common or general govern¬ 
ment are merely delegated to it by the several united governments, it is 
not a constitutent member of the sovereign body, but is merely its subject 
minister. Consequently, the sovereignty of each of the united societies, 
and also of the larger society arising from the union of all, resides in the 
united governments as forming one aggregate body: that is to say, as 
signifying their joint pleasure, or the joint pleasure of a majority of their 
number, agreeably to the modes or forms determined by their federal 
compact. By that aggregate body, the powers of the general government 
were conferred and determined: and by that aggregate body, its powers 
may be revoked, abridged, or enlarged.—^To that aggregate body, the 
several united governments, though not merely subordinate, are truly in 
a state of subjection. 

The supreme government of the United States of America, agrees (I 
believe) with the foregoing general description of a supreme federal 
government. I believe that the common government, or the government 
consisting of the congress and the president of the United States, is merely 
a subject minister of the United States’ governments. 1 believe that none 
of the latter is properly sovereign or supreme, even in the state or political 
society of which it is the immediate chief. And, lastly, I believe that the 
sovereignty of each of the states, and also of the larger state arising from 
the federal union, resides in the states’ governments as forming one 
aggregate body: meaning by a state’s government, not its ordinary legis¬ 
lature, but the body of its citizens which appoints its ordinary legislature, 
and which, the union apart, is properly sovereign therein. . . 

The Definition of Sovereignty 

The superiority which is styled sovereignty, and the independent political 
society which sovereignty implies, is distinguished from other superiority, 
and from other society, by the following marks or characters.—1. The 
bulk of the given society are in a habit of obedience or submission to a 
determinate and common superior: let that common superior be a certain 
individual person, or a certain body or aggregate of individual persons. 
2. That certain individual, or that certain body of individuals, is not in a 
habit of obedience to a determinate human superior. Laws (improperly 
so called) which opinion sets or imposes, may permanently affect the 
conduct of that certain individual or body. To express or tacit com¬ 
mands of other determinate parties, that certain individual or body may 
yield occasional submission. But there is no determinate person, or 


[It will be seen from this, that Austin does not, as is sometimes suggested 
(e.g., J. Brown. Austinian Theory of Law, pp. 152-154; Lindsay, Modern 
Democratic State, p. 224) locate sovereignty in the so-called “ body ” that can 
amend the U.S. Constitution. His notion is that sovereignty resides in the 
electors of the separate state legislatures which have merely delegated power 
to the federal government. This idea hardly, however, seems more useful than 
Rousseau's ** general will ” as a source of legal sovereignty.] 
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determinate aggregate of persons, to whose commands, express or tacit, 
that certain individual or body renders habitual obedience. 

Or the notions of sovereignty and independent political society may 
be expressed concisely thus.—^If a determinate human superior, not in 
a habit of obedience to a like superior, receive habitual obedience from 
the bulk of a given society, that determinate superior is sovereign 
in that society, and the society (including the superior) is a society 
political and independent.®^ 

To that determinate superior, the other members of the society are 
subject: or on that determinate superior, the other members of the society 
are dependent. The position of its other members towards that deter¬ 
minate superior, is a state of subjection, or a state of dependence. The 
mutual relation which subsists between that superior and them, may 
be styled the relation of sovereign and subject, or the relation of 
sovereignty and subjection.^^ 

In order that a given society may form a society political and 
independent, the two distinguishing marks which I have mentioned above 
must unite. The generality of the given society must be in the habit 
of obedience to a determinate and common superior: whilst that 
determinate person, or determinate body of persons must not be 
habitually obedient to a determinate person or body. It is the union 
of that positive, with this negative mark, which renders that certain 
superior sovereign or supreme, and which renders that given society 
(including that certain superior) a society political and independent. 
I proceed to illustrate these marks. 

(1) In order that a given society may form a society political, the 
generality or bulk of its members must be in a habit of obedience to a 
determinate and common superior. 

In case the generality of its members obey a determinate superior, 
but the obedience be rare or transient and not habitual or permanent, 
the relation of sovereignty and subjection is not created thereby between 

that certain superior and the members of that given society_ 

... (2) In order that a given society may form a society political, 
habitual obedience must be rendered, by the generality or bulk of its 
members, to a determinate and common superior. In other words, 
habitual obedience must be rendered, by the generality or bulk of its 
members, to one and the same determinate person, or determinate body 
of persons. 

[The basis of sovereignty is thus the fact of obedience. For a comment on this 
position, see ante, 118, and post, 301.1 

[Austin assumes that such habitual submission must result in unlimited legal 
sovereignty. Study of the Icpl position of the Roman emperor under the 
principate could have shown him how a de facto sovereign might possess only 
a limited legislative power, which was gradually developed on a customary basis 
(sec Jolowicz, Historical Introduction to Roman Law, pp. 374-375, 478-479). 
No doubt, arguing syllogistically from Austin's axioms, we will conclude that 
only moral restraints bound the early Emperors, and some may say that this 
was actually the position. Equally, however, we may be led to question Austin’s 
axioms.] 
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For example: In case a given society be tom by intestine war, and 
in case the conflicting parties be nearly balanced, the given society is 
in one of two positions. If the bulk of each of the parties be in a 
habit of obedience to its head, the given society is broken into two or 
more societies, which, perhaps, may be styled independent political 
societies.—If the bulk of each of the parties be not in that habit of 
obedience, the given society is simply or absolutely in a state of nature or 
anarchy. It is either resolved into its individual elements, or into 
numerous societies of an extremely limited size: of a size so extremely 
limited, that they could hardly be styled societies independent and political. 
For, as I shall show hereafter, a given independent society would hardly 
be styled political, in case it fell short of a number which cannot be fixed 
with precision, but which may be called considerable, or not extremely 
minute. 

(3) In order that a given society may form a society political, the 
generality or bulk of its members must habitually obey a superior 
determinate as well as common. 

On this position I shall not insist here. For I have shown sufficiently 
. . . that no indeterminate party can command expressly or tacitly, or 
can receive obedience or submission: that no indeterminate body is 
capable of corporate conduct, or is capable, as a body, of positive or 
negative deportment. 

(4) It appears from what has preceded, that, in order that a given 
society may form a society political, the bulk of its members must be 
in a habit of obedience to a certain and common superior. But, in 
order that the given society may form a society political and independent, 
that certain superior must not be habitually obedient to a determinate 
human superior. He may render occasional submission to commands of 
determinate parties. But the society is not independent, although it may 
be political, in case that certain superior habitually obey the commands 
of a certain person or body. 

Let us suppose, for example, that a viceroy obeys habitually the 
author of his delegated powers. And, to render the example complete, 
let us suppose that the viceroy receives habitual obedience from the 
generality or bulk of the persons who inhabit his province. The viceroy 
is not sovereign within the limits of his province, nor are he and its 
inhabitants an independent political society. The viceroy, and (through 
the viceroy) the generality or bulk of its inhabitants, are habitually 
obedient or submissive to the sovereign of a larger society. He and the 
inhabitants of his province are therefore in a state of subjection to the 
sovereign of that larger society. He and the inhabitants of his province 
are a society political but subordinate. 

A natural society, or a society in a state of nature, is composed of 
persons who are connected by mutual intercourse, but are not members, 
sovereign or subject, of any society political. None of the persons who 
compose it lives in the positive state which is styled a state of subjection: 
or all the persons who compose it live in the negative state which is 
styled a state of independence. 
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Considered as entire communities, and considered in respect of one 
another, independent political societies Jive, it is commonly said, in a 
state of nature. The expression, however, is not perfectly apposite. 
Since all the members of each of the related societies are members of 
a society political, none of the related societies is strictly in a state 

of nature; nor can the larger society formed by their mutual intercourse 

be styled strictly a natural society. Speaking strictly, the sovereign 
and subject members of each of the related societies form a society 
political; but the sovereign portion of each of the related societies lives 
in the negative condition which is styled a state of independence. 

Society formed by the intercourse of independent political societies, 

is the province of international law, or of the law obtaining between 

nations. For (adopting a current expression) international law is con¬ 
versant about the conduct of independent political societies considered 
as entire communities; circa negotia et causas gentium integrarum. 
Speaking with greater precision, international law, or the law obtaining 
between nations, regards the conduct of sovereigns considered as related 
to one another. 

And hence it inevitably follows, that the law obtaining between 
nations is not positive law: for every positive law is set by a given 
sovereign to a person or persons in a state of subjection to its author. 
As I have already intimated, the law obtaining between nations is law 
(improperly so called) set by general opinion. The duties which it 
imposes are enforced by moral sanctions: by fear on the part of nations, 
or by fear on the part of sovereigns, of provoking general hostility, and 
incurring its probable evils, in case they shall violate maxims generally 
received and respected. . . 

The Limits of Sovereign Power 

. . . Every positive law, or every law simply and strictly so called, 
is set, directly or circuitously, by a sovereign person or body, to a 
member or members of the independent political society wherein that 
person or body is sovereign or supreme. It follows that the power of 
a monarch properly so called, or the power of a sovereign number in 
its collegiate and sovereign capacity, is incapable of legal limitation.®*^ 
A monarch or sovereign number bound by a legal duty, were subject to 
a higher or superior sovereign; that is to say, a monarch or sovereign 
number bound by a legal duty, were sovereign and not sovereign. 
Supreme power limited by positive law, is a flat contradiction in terms. 

Nor would a political society escape from legal despotism, although 
the power of the sovereign were bounded by legal restraints. The 
power of the superior sovereign immediately imposing the restraints, 
or the power of some other sovereign superior to that superior, would 
still be absolutely free from the fetters of positive law. For unless the 
imagined restraints were ultimately imposed by a sovereign not in a 

[From Lecture VI.] 

®® [But c/. Bentham, ante, 130.] 
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state of subjection to a higher or superior sovereign, a series of sovereigns 
ascending to infinity would govern the imagined community which is 
impossible and absurd.*^ 

... In short, when we style an act of a sovereign an unconstitutional 
act (with that more general import which is sometimes given to the 
epithet), we mean, I believe, this: That the act is inconsistent with some 
given principle or maxim: that the given supreme government has 
expressly adopted the principle, or, at least, has habitually observed 
it: that the bulk of the given society, or the bulk of its influential 
members, regard the principle with approbation: and that, since the 
supreme government has habitually observed the principle, and since 
the bulk of the society regard it with approbation, the act in question 
must thwart the expectations of the latter, and must shock their opinions 
and sentiments. Unless we mean this, we merely mean that we deem the 
act in question generally pernicious: or that, without a definite reason for 
the disapprobation which we feel, we regard the act with dislike. 

The epithet unconstitutional as applied to conduct of a sovereign, and 
as used with the meaning which is more special and definite, imports that 
the conduct in question conflicts with constitutional law. And by the 
expression constitutional law, I mean the positive morality, or the com¬ 
pound of positive morality and positive law, which fixes the constitution or 
structure of the given supreme government. I mean the positive morality, 
or the compound of positive morality and positive law, which determines 
the character of the person, or the respective characters of the persons, in 
whom, for the time being, the sovereignty shall reside: and, supposing the 
government in question an aristocracy or government of a number, which 
determines moreover the mode wherein the sovereign powers shall be 
shared by the constituent members of the sovereign number or body. 

Now, against a monarch properly so called, or against a sovereign 
body in its collegiate and sovereign capacity, constitutional law is positive 
morality merely, or is enforced merely by moral sanctions: though, as I 
shall show hereafter, it may amount to positive law, or may be enforced 
by legal sanctions, against the members of the body considered severally. 
The sovereign for the time being, or the predecessors of the sovereign, 
may have expressly adopted, and expressly promised to observe it. But 
whether constitutional law has thus been expressly adopted or simply 
consists of principles current in the political community, it is merely 
guarded, against the sovereign, by sentiments or feelings of the governed. 
Consequently, although an act of the sovereign which violates constitu¬ 
tional law, may be styled with propriety unconstitutional, it is not an 
infringement of law simply and strictly so called, and cannot be styled 
with propriety illegal. . . . 

. . . Again: An act of the British parliament vesting the sovereignty 
in the king, or vesting the sovereignty in the king and the upper or 
lower house, would essentially alter the structure of our present supreme 

ILe,, absurd on Austin*s assumption that law is a derivative of sovereignty, 

rather than that sovereignty is itself a product of law.] 
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government, and might therefore be styled with propriety an unconstitu¬ 
tional law. In case the imagined statute were also generally pernicious, 
and in case it offended moreover the generality or bulk of the nation, it 
might be styled irreligious and immoral as well as unconstitutional. But 
to call it illegal were absurd: for if the parliament for the time being be 
sovereign in the united kingdom, it is the author, directly or circuitously, 
of all our positive law, and exclusively sets the measure of legal jastice 
and injustice. . . 


J. BRYCE 

Studies in History and Jurisprudence 
(1901, voL 2) 

Legal Sovereignty (De lure) 

For the purposes of the lawyer a more definite conception is required. 
The sovereign authority is to him the person (or body) to whose directions 
the law attributes legal force, the person in whom resides as of right the 
ultimate power either of laying down general rules or of issuing isolated 
rules or commands, whose authority is that of the law itself. It is in this 
sense, and in this sense only, that the jurist is concerned with the question 
who is sovereign in a given community. In every normal modern State 
there exist many rules purporting to bind the citizen, and many public 
officers who are entitled, each in his proper sphere, to do certain acts or 
issue certain directions. Who has the right to make the rules? Who has 
the right to appoint and assign functions to the officers? The person or body 
to whom in the last resort the law attributes this right is the legally supreme 
power, or Sovereign, in the State. There may be intermediate authorities 
exercising delegated powers. Legal sovereignty evidently cannot reside 
in them; the search for it must be continued till the highest and ultimate 
source of law has been reached.®® [pp. 51-52] 

Practical Sovereignty (De Facto) 

We may now turn back to the more popular meaning in which the term 
Sovereignty is used by others than lawyers. Even to the ordinary layman 
it generally seems to convey some sort of notion of legal right, yet it may 
be, and sometimes has been, used to denote simply the strongest force in 
the State, whether that force has or has not any recognised legal supremacy. 
This strongest force may be a king, or an assembly, or an oligarchic group 
controlling a king or an assembly, or an army, or the chief or chiefs of 
an army. It may be and ought to be the legal sovereign, or it may be quite 
distinct from the legal sovereign and possess no admitted status in the 

[From Lecture VI.) 

[Cf. Kelsen’s hierarchy of norms, post, 299.] 



152 


Sovereignty and the Imperative Theory 


Constitution. The expression is perhaps most frequent in the phrase 
‘ Sovereign Power,’ which carries with it the idea of its being, whether 
legal or not, at any rate irresistible. We may define this dominant force, 
whom we may call the Practical Sovereign, as the person (or body of persons) 
who can make his (or their) will prevail whether with the law or against 
the law. He (or they) is the de facto ruler, the person to whom obedience 
is actually paid. [pp. 59-60] 

The Relations of Legal to Practical Sovereignty 

The Sovereign de iure may also be the sovereign de facto. He ought to be 
so; that is to say, the plan of a well-regulated State requires that Legal 
Right and Actual Power should be united in the same person or body. 
Right ought to have on its side, available for its enforcement, physical 
force and the habit of obedience. Where Sovereignty de facto is disjoined 
from Sovereignty de iure, there will not necessarily be a collision, because 
the former power may act through the latter. But there is always a danger 
that the laws will be overridden by the Practical Sovereign and disobeyed 
by the citizens. [p. 64] 


B. DE JOUVENEL 
Sovereignty 
(1957) 

L’Oyseau finds in sovereignty ‘ very important limits.’ After having said 
that nothing must be outside it, he corrects himself by adding: 

However, as it is only God who can be all-powerful and the authority 
of men cannot be completely absolute, there are three sorts of laws 
which limit the authority of the sovereign, without affecting sovereignty. 
They are, the laws of God, because the prince is no less sovereign for 
being subject to God; the natural, as distinct from the positive, ordi¬ 
nances of justice, because, as we said above, it is right that the public 
seigniory should be exercised justly and not capriciously; and, finally, 
the fundamental laws of the state, because the prince should use 
sovereignty according to its own nature and under the powers and 
conditions on which it is established.’® 

Let us consider in succession each head of restriction. The state is 
inscribed in the Christian republic, and the prince is a subject of God— 
a subject with a special mission: to this he must be faithful. In other words, 
he is not at liberty as regards either the end which he pursues or the means 
which he employs; religion points out to him the end and does not leave 
him full liberty of choice as regards the means. This restriction was worth 
as much as the piety of the king and the religious convictions of the people, 

Traicti des Seigneuries (1609), p. 9. 
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for by then the spiritual power had lost the right of oversiglit and control 
which was its prerogative in the Middle Ages. When it ceased to be part 
of the understanding between ruler and ruled that both should be followers 
of the Christian Faith, this restriction collapsed of itself. 

The second restriction is the obligation to respect the natural law and 
natural rights, private property counting at the time as much as personal 
liberty. This restriction, however, could be upheld only as long as natural 
law and natural rights were believed in. Never were they more loudly 
proclaimed than at the time of the Revolution; they were then to serve as 
a self-supporting philosophy. But a rootless philosophy of natural rights 
was sure to wilt, and not long after its most solemn proclamation the thought 
grew that there was no such thing, but only positive law and rights granted 
by the state. With that the second restriction crumbled away. 

Now comes the third: the fundamental laws of the state. The prince 
may use sovereignty only in the form in which, and on the conditions on 
which, it was established. That presupposes a contract, real or notional, 
between the sovereign and others, whether the people itself or the estates 
of the realm. The whole of medieval thought had conceived political 
society as a two-way affair, a conception which naturally led to reciprocal 
obligations; the prince was tied down by his obligations towards his sub¬ 
jects. But these obligations, which restricted the liberty of the sovereign, 
necessarily disappeared when the two ways joined up in ‘ sovereignty of 
the people.’ Once the people is sovereign, it is a contradiction to speak 
of its tying itself down, as Pufendorf had already seen and stated: 

As the sovereign assembly is composed of all the citizens, and no- 
one in consequence has acquired any independent right by its decisions, 
nothing prevents the people from revoking or changing those decisions 
as often as it thinks fit, unless it has sworn to observe them in per¬ 
petuity; and even in that case the oath only binds those who have actually 
taken it, as we showed earlier. In some popular states, in an attempt 
to render an ordinance perpetual, a penalty has sometimes been laid 
on any who should propose its revocation; it is, however, as easy to 
abolish the penalty as the ordinance.^^ 

So we see that sovereignty, as L’Oyseau presents it to us in 1609, is 
already a prodigiously healthy plant. The only obstacles in the way of its 
indefinite growth are three orders of laws, all of which came to be abro¬ 
gated by three historical facts: irreligion, legal positivism and sovereignty 
of the people.72 [pp. 184-185] 


When is the Command Legitimate ? 

Two preoccupations will always obsess the minds of men who reflect on 
politics. 

Pufendorf, The Law of Nature and Peoples^ Book vii. 

[Dc Jouvencl's argument, in brief, is that unfettered sovereignty was a product of 
the rise of secularism. This may be true, but secularism also devised constitutional 
fetters, such as are found in the U.S. Constitution. De Jouvenel, however, is primarily 
concerned with the unfettered power of the sovereign, despotic or popular, to legislate 
within its legal powers, regardless of moral right or wrong. To this question the 
following paragraphs are directed.] 



154 


Sovereignty and the Imperative Theory 


First, in any organised society or state, there must be a supreme authority 
which all admit. This authority mobilises the subjects in the event of danger 
from without, and quells and appeases internal disputes. The state of 
a country in which there is no authority able at need to issue commands 
and get them obeyed is one of misery, desolation and ruin. At certain times 
persons of an authoritative temper become completely obsessed by the 
vital need for a sovereign, and by the need for him to be an absolute sovereign 
if he is to quell disputes. Their obsession gets to a point at which they 
overlook the second problem presented by sovereignty. 

A legitimate sovereign is necessary—that is the first point. But, secondly, 
he must command nothing which is not legitimate, and not every order 
which issues from a legitimate source is legitimate. For the sovereign 
authority to be able to bind in conscience by its mere commands, it would 
be necessary that its every command should become just by the mere fact 
of its having been commanded; the implication of this is that there is no 
antecedent idea of justice for the new justice to clash with. This is an 
opinion which was open to Hobbes, but which is not open to Christian 
thinkers. 

In Christian eyes there are, on the contrary, wills which are just and 
wills which are unjust. The wills of rulers are as much liable as those of 
others to go astray; their will, which is for subjects an order, may be a 
rebellion against God. The Christian view is that it is the duty of rulers 
to eschew such rebellion and that the possession of political authority 
does not confer on those holding it any right either to follow their own 
wishes or to make others follow them. On the contrary, authority carries 
with it the obligation to command the thing that should be commanded. 
Regum timendorum in proprias greges, Reges in ipsos imperium est JovisJ^ 
It follows that the sovereign will must not be arbitrary. But how can it 
not be arbitrary in fact, if it is also absolute? Bossuet brings out the 
difficulty: 

It is one thing for a government to be absolute and another for it 
to be arbitrary. So far as power of constraint is concerned it is absolute, 
for there is no authority able to constrain the sovereign who is in this 
respect independent of every human authority. But it does not follow 
from this that the government is arbitrary.*^^ 

In other words, a government has not the right to act in ways contrary to 
reason. But, even so, supposing it commands what should not be commanded? 

Theodore de B6ze has given the only answer open to the Christian 
conscience. It would be wrong to call his answer a Protestant one, for all 
the Fathers of the Church can be cited in support of it: 

Only the will of God, which is the rule of all justice, is eternal and 
unchangeable. Therefore it is to Him alone that we are bound to give 
an invariable obedience. As for the obedience due to princes, we should 

Horace, Odes, in, i. 

Bossuet, Politique tirie de VEcriture Sainte, 
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have to admit that as invariable an obedience was due to them as was 
due to God if in their commands they always acted as the voice of 
God ; but, since only too often the contrary happens, obedience to them 
is subject to the condition that what they command is not contrary 
to religion or morals. 1 call contrary to religion those commands 
which order to be done what the first Tables of the Law of God forbid, 
or which forbid to be done what they order. I call contrary to morals 
those commands obedience to which involves a man in injuring his 
neighbour or not rendering to him his due, according to his public 
or private vocations.^® 


The Practical Problem 

It is not difficult to see the practical problem here posed. On the one 
hand, the sovereign power, if it is to be effective in its role of defensor pads, 
must have an authority which is uncontested and supreme; it does not 
therefore admit of any controller, for a controller would be in some sense 
its superior. But this sovereign power should for all that lack the strength 
to do what it should not do. In Bracton’s famous words, Rex debet esse 
non sub homine sed sub deo et lege. 

How in practice can an all-powerful sovereign be prevented from willing 
what he ought not to will? There is no juridical solution to the problem.*^® 
Yet to our ancestors it presented no insurmountable difficulty. The 
reason was, perhaps, that their minds were less imbued with the insolence 
of rights than with the consonance of duties. They realised that the right 
of the subject and the right of the sovereign were in conflict, but their stress 
was on the duties which are in harmony. ‘ Truly it is a misfortune for men 
to have to be ruled by a king, who is only a man like-minded with them¬ 
selves. . . . But kings are in no better case, in that, being men (which is 
to say weak and imperfect), they have to rule a countless multitude of 
corrupt and deceitful men.’ ’’ 

Kings and peoples, being under a common obligation to serve God 
and obey him, have much less cause to quarrel about rights than to give 
each other mutual help by means of reasonable command and reasonable 
counsel; the subject is not so wise that he has no need of being commanded, 
the prince is not so wise that he has no need of counsel.’* [pp. 200-203] 

Du droit des magistrats sur leurs sujets (1581). Dc Bdze (1519-1605) was one of the 
leaders of the Calvinist party. 

’* [Le., the only juridical solution is by way of natural law which is ex hypothesi 
excluded by postulating an omnipotent sovereign. But those who look back on the 
past as a golden age are apt to forget the harsh realities and how little they were 
tempered by schoolmen's theories of natural law. Others may prefer both th^retic- 
ally and practically the checks and balances of the modern democratic state, for all 
their imperfections. And many of these checks are legal save on a rigorous Austinian 
analysis. Cf, the U.S. and South African cases cited ante, 98; and post, 162.] 

” F6nelon, Directions pour un roi. Supplement 

’* lA very idealistic picture it may be thought of many a medieval monarch.] 
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The Theory of Sovereignty Restated 

1. The word [‘ sovereign ’] has been used by some as equivalent to a 
supreme legal authority. Those who have used the word in this way have 
not usually thought it necessary to define what they mean by authority^ 
or to say how authority is to be distinguished from power or influence. 
It is clear, however, from the way in which they have written, that they have 
meant to draw some important distinction between these concepts. ‘ Let 
us notice in the first placewrites Lord Lindsay, ‘ that the doctrine of 
sovereignty is properly concerned with the question of authority. It is not 
properly concerned with questions of force or power as such This is 
predominantly the sense in which the word was used by John Austin, and 
by the lawyers of the Austinian school. I shall call this, sovereignty in the 
legal sense. 

2. The word ‘ sovereign ’ has been used by others to mean a supreme 

legal authority in so far as it is also a completely moral authority.^^ This 
is sovereignty as understood by Rousseau and the Hegelians. * The 
Sovereign says Rousseau, ‘ merely by virtue of what it is, is always what 
it should be ’. ‘ Sovereignty says Bosanquet, ‘ is the exercise of the 

General Will which * is expressed in law, in so far as law is what it ought 
to be’.®2 It is, therefore, a species of sovereignty in the previous sense. 
For that reason, it is not always clear that a person who uses the word in 
this way is using it necessarily in a way which is different from the previous 
one. But we can, in fact, be sure that a different sense is involved wherever 
there is clear evidence that the writer would, in addition, deny the title of 
sovereign to a supreme legal authority which is not, in his opinion, a completely 
moral authority. When the word is used in this way, I shall say that it is used 
in the moral sense. 

3. For another group of philosophers the word has meant a supreme 
coercive power exercised by a determinate body of persons possessing a 
monopoly of certain instruments of coercion. They have not usually defined 
what they mean by coercive power, nor clearly stated how it is to be dis¬ 
tinguished from legal authority or political influence. But it has been 
generally understood that power in this sense is to be distinguished from 
legal authority at least in one respect, namely, that its exercise may some¬ 
times be extra-legal. In this sense, the sovereign is a determinate body 
of persons capable of enforcing decisions against any likely opposition, no 
matter who makes, or otherwise carries out, those decisions. Usually such 
a body consists of a professional police or a standing army; usually, too, the 
decisions which it enforces are those of Parliaments, Ministries and Courts, 

[Reprinted from Mind (1950) in Philosophy, Politics and Society (1956), ed. 
Laslett, to which page references are here given.] 

The Modern Democratic State, vol. I, pp. 217-218. 

(Of course, as de Jouvenel points out, there is, apart from moral authority, a mystique 
of authority which attaches to the established legal authority and which, sociologically, 
goes far to explain the hold it exercises over people's mind {op. cit.. p. 175).] 

The Philosophical Theory of the State, pp. 232 and 107. 
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but they may be the analogous decisions of persons who have no legal 
authority to make such decisions, although such persons may acquire such 
legal authority in virtue of their decisions being enforced, e.g., the dissolution 
of the Long Parliament by Cromwell, or the overthrow of the Directory 
by Napoleon. This use of the word ‘ sovereign ’ is implied in Lord Bryce’s 
concept of the Practical Sovereign, which he defined as ‘ the strongest 
force in the State, whether that force has or has not any recognised legal 
supremacy ’.*3 T. H. Green also wrote as if he thought the word should 
ordinarily be used in this or some similar sense: ‘ the term “ sovereign ” is 
best kept to the ordinary usage in which it signifies a determinate person 
or persons charged with the supreme coercive function of the state 
1 shall call this, sovereignty in the institutionally coercive sense. 

4. The word has again been used by some as equivalent to a supreme 
coercive power exercised habitually and co-operatively by ally or nearly ally 
the members of a community, Locke speaks variously of this kind of supreme 
coercive power as ‘ the force of the community ‘ the force of the majority 
and ‘all the force of all the people’, in such a way as to imply a distinction 
between this and the coercive power of a professional police or a standing 
army.«^’ T. H. Green, although he did not favour the usage, held that the 
word could be used in this, or a very similar, way. ‘A majority of citizens 
can be conceived as exercising a supreme coercive power. . . . But as the 
multitude is not everywhere supreme, the assertion of its sovereignty has 
to be put in the form that it is sovereign “ de jure (p. 109.) This is also a. 
meaning of the word which has sometimes, though not necessarily always, 
been implied both by those who have spoken of the ‘ sovereignly of the 
people’, and by those who have spoken of the ‘tyranny of the majority’. 
When the word is used in this way, it will be convenient to say that it is used 
in the socially coercive sense. 

5. It may now be noted that these four different senses of the word 
‘ sovereign ’ refer to supreme authorities or powers, each of a different 
kind. But the fact that they are sovereigns of a different kind does not mean 
that they cannot, in some cases, be subordinated one to another according 
to some principle of subordination other than those already indicated. 
Some philosophers have, indeed, held that they can be so subordinated, 
and have tried to show accordingly which of these sovereigns is ‘ really 
sovereign By so doing, they have used the word ‘ sovereign ’ in yet 
another sense. They have used it in a sense which is equivalent to what 
one might call the strongest political influencey where political influence 
is to be distinguished, in some way yet to be determined, both from legal 
authority and from coercive power. Many things may be regarded as 
sovereign in this sense, but usually this kind of sovereignty has been attributed 
to the popular majority, irrespective of whether the popular majority be 
also regarded as the coercive sovereign or not. The following examples 
from Locke and Dicey will indicate how the concept has been generally 
used. ‘ Though in a constituted commonwealth ’, writes Locke, ‘ there 

Studies in History and Jurisprudencey p. 511. 

Lectures on the Principles of Political Obligationy p. 103. 

For examples see TreatisCy Book II, paras. 3, 88, 89, 96, 130, 131. 
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can be but one supreme power, which is the legislative, to which all the 
rest are and must be subordinate, yet the legislative power being only a 
fiduciary power to act for certain ends, there remains still in the people a 
supreme power to remove or alter the legislative, when they find the legisla¬ 
tive act contrary to the trust reposed in them (para. 149.) ‘ The plain 
truth says Dicey, ‘ is that as a matter of law Parliament is the sovereign 
power in the state. ... It is, however, equally true that in a political 
sense the electors are the most important part of, we may even say are actually, 
the sovereign power, since their will is under the present constitution sure 
to obtain ultimate obedience This I shall call sovereignty in the 
influential sense. 

6. There is, finally, a usage of the word ‘ sovereign ’ which would 
make it equivalent to a permanently supreme authority^ power or influence 
—the significant word in this case being the word * permanent *. It seems 
to be a matter of custom among political theorists to make statements such 
as the following : ‘ Force is not sovereign in the state, for no state can be 
perpetually ruled by force alone ’. Those who make such statements as 
this would not usually deny that a state may for some time be ruled by force 
alone; force may well be sovereign for some time, assuming some meaning 
of the word ‘ sovereign ’ already given. But if now the title of sovereign 
is to be denied to a * sovereign ’ of this kind, clearly the word has once 
again shifted its meaning. It has shifted its meaning to the extent that a 
sovereign, in any of our previous senses, is no longer to be called sovereign 
unless it continues to exist for an indefinitely long time. Duguit says of 
Bodin, for instance, that ‘ he defines sovereignty as “ the absolute and 
perpetual power in the state and Professor Laski, with this definition 
apparently in mind, argues against Bodin as follows: ‘The government 
which acts as its (Professor Laski means the state’s) sovereign organ never, 
as a matter of history, has the prospect of permanence if it consistently 
seeks to be absolute. Civil War and Revolution in the England of the 
seventeenth century, 1789 in France, 1917 in Russia, are all of them foot¬ 
notes to the problem of sovereignty I shall call this, sovereignty in 
the permanent sense. 

We are now in a position to answer the first of the traditional questions 
about sovereignty, namely, Is it necessary that there should be a sovereign 
in every state? 

1. If we are using the word ‘sovereign’ in the legal sen^se, it is not 
logically necessary that there should exist a sovereign in every state, on any 
of the three definitions of the word ‘state’,*7* since it is clearly not self¬ 
contradictory to say that there does not exist in a state a supreme legal 
authority. But it is, however, causally necessary that there should exist 
a sovereign in every state, on any of our three definitions. I am now using 
the word ‘ cause ’ in the sense in which it is normally used in the practical 
sciences, and which has been defined by Collingwood to mean ‘ an event 
or state of things which it is in our power to produce or prevent, and by 

The Law of the Constitution^ 8th ed., p. 73. 

8fia Law in The Modern State trans. F. H. Laski, p. 9. Grammar of Politics, p. 49. 

[The three definitions given are:—a politically organized society; a politically 

organized society in so far as it is ideally organized; government as an institution.] 
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producing or preventing which we can produce or prevent that whose cause 
it is said to be In this sense it is causally necessary that a sovereign should 
exist in every state, since, in practice, government can only be carried on 
by means of laws, and laws can only be effectively administered if there 
exists some final legal authority beyond which there is no further legal 
appeal. In the absence of such a final legal authority no legal issue could 
ever be certainly decided, and government would become impossible. 

2. If, however, we take the word ‘ sovereign ’ in the moral sense, and 
if, in addition, we use the word ‘ state ’ in its second, or Hegelian, sense, 
then it is logically necessary that there should exist a sovereign in every 
state. For if the supreme legal authority which exists in a ‘ state ’ is not 
a completely moral authority, that ‘ state ’ is not an ideally organised 
society, that is, it is not a state on the present definition. This is an ana¬ 
lytical proposition derived solely from the definitions of the terms used. 
But on any other use of the word ‘ state of course, it is neither logically 
nor causally necessary that there should exist in any state a sovereign in 
this sense. 

3. It is not logically necessary that there should exist in a state, on any 
of the three definitions, a sovereign in the coercive sense, since again, it is 
not self-contradictory to say that there does not exist in a state a supreme 
coercive power. But it is, nevertheless, causally necessary, in the present 
state of society, that there should exist in the state—senses (1) and (2)—a 
sovereign either in the socially coercive or in the institutionally coercive 
sense. Since it is a fact that many men in their present state are prone to 
disobey the law, it is necessary, if laws are to be effective, that they should 
be capable of being enforced. But laws can only be enforced in one of two 
ways: either by the habitual and co-operative exercise of coercive power 
in support of the law by indeterminate but exceedingly numerous persons 
in society, or else by the exercise of coercive power by a determinate body 
of persons, who are fewer in number, but who possess a monopoly of the 
instruments of coercion. Assuming, for the time being, that these two 
ways represent genuine practical alternatives, it is not causally necessary 
that there should exist in the state, as now defined, a sovereign in both the 
above senses, but only that there should exist a sovereign in the one sense 
or the other. But if, however, we are using the word ‘ state ’ in the third 
sense, the same facts would need to be stated rather differently. In this 
case we should have to say that it is causally necessary that an institutionally 
coercive sovereign should exist in the state, if there docs not exist in society 
a sovereign of the socially coercive kind. That is, the state must possess a 
monopoly of the instruments of coercion, as long as there docs not exist in 
society a sufficiently large number of persons capable of co-operating to 
enforce the state’s decisions. 

4. If now we use the word ‘ sovereign ’ in the influential sense, it is 
neither logically nor causally necessary that there should exist a sovereign 
in every state. This is true on any use of the word ‘ state ’, since the strongest 
political influence may be exercised by bodies which exist, or events which 
occur, outside the boundaries of the state, e.g., the influence of another 
powerful state, or of international economic events, etc. If we use the 
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word ‘ state ’ in sense (3), moreover, there is the additional reason that the 
strongest political influence may be that of public opinion, which itself lies 
outside the state as the state is now being defined. 

5. It is, finally, neither logically nor causally necessary that there should 
exist in the state, on any of the given definitions, a sovereign in the per¬ 
manent sense. In order, for instance, that the King in Parliament may 
be the legal sovereign to-day, it does not seem to be either logically or causiilly 
necessary that he should continue to be the legal sovereign for an indefinitely 
long time. . . . 

The three remaining traditional questions may be dealt with more 
briefly, since we shall no longer be concerned with the variations in the 
meaning of the word ‘ state ’. The answers may be given in three groups 
corresponding to the three traditional questions. 

1. To the question. Is it necessary that the sovereign, if it exists, should 
be indivisible? the following answers may be given: (a) If by the word 
‘ sovereign ’ we mean the legal sovereign, it is in one sense logically necessary 
that the sovereign should be indivisible, since it would be self-contradictory 
to hold that there could be more than one final decision on any one legal 
question; but it is neither logically nor causally necessary that the sovereign 
should be indivisible in the sense that every legal question should be finally 
decided by one and the same legal authority. This is equally true, if by the 
word ‘ sovereign ’ we mean a moral sovereign, since sovereignty of this 
kind is only a special case of sovereignty in the legal sense. (/>) The same 
would also be true, mutatis mutandis^ if by the word ‘ sovereign ’ we meant 
the institutionally coercive sovereign, the socially coercive sovereign or the 
influential sovereign. It is, in one sense, logically necessary that these 
sovereigns should be indivisible, since it would be self-contradictory to say 
of any two coercive powers which were of the same kind, or of any two 
political influences, that they were both at one and the same time the 
strongest. But it is neither logically nor causally necessary that these 
sovereigns should be indivisible in the sense that the power or influence 
in question may not be divided between two or more bodies, (c) If, however, 
we use the word ‘ sovereign ’ in the permanent sense, no questions about 
indivisibility arise, other than those already answered in connection with its 
other meanings. The additional qualification of permanence now introduced 
does not affect the present issue. 

2. The answer to the third of the traditional questions, namely the 
question. Is it necessary that the authority or power or influence of the 
sovereign should be unlimited? will depend on what political theorists have 
meant when they have used the word ‘ unlimited The word has been 
used in at least two different ways, {a) Some have used it as equivalent to 
‘ omnipotent When it is used in this way, it is clearly neither logically 
nor causally necessary that sovereignty, in any sense, should be unlimited. 
In the United States, for instance, there exists no legal authority which can 
legally deprive any State within the Union of its equal representation in 
the Senate. Standing armies everywhere are dependent on other persons 

E.g. Laski, op. cit., pp. 51-3; Popper, The Open Society and its Enemies vol. i, p. 107. 
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for their supplies of arms and equipment, and the larger the army the 
greater its dependence, in this respect, on the rest of the population. Equally, 
there are a few political groups which can successfully influence legislation 
without compromising to some extent with rival groups. On no usage 
of the word ‘ sovereign \ therefore, is it necessary that sovereignty should 
be unlimited in this sense, (b) The word ‘ unlimited ’ has often been used 
however, in a weaker sense, to mean ‘ exceedingly great ’ or ‘ superior 
to any other ’. When the word is used in this way, it is logically necessary 
that sovereignty, in any sense of the word, should be unlimited. But to say 
that it is, is now to utter rather a pointless tautology. It is simply to say 
that a supreme legal authority must be supreme, and so on, mutatis mutandis, 
for any other use of the word ‘ sovereign 

3. The fourth of the traditional questions, namely. Where is the sovereign 
located? may now be easily dealt with, since it resolves itself into a series 
of entirely empirical questions requiring straightforward historical, legal 
or sociological answers. . . . tpP- 57-65] 

. . . There is no doubt that the concept of legal sovereignty is valuable 
in any discussion of the legal aspects of the state’s activity. On any definition 
of the state, as we have seen, it is causally necessary that a sovereign of this 
kind should exist in every state, and the question, Where is the legal sovereign 
located? is a fundamental question for every lawyer. Indeed, no contem¬ 
porary political theorist seems to be prepared to deny the utility of the concept 
in tliis limited field, and those who have attacked the use of the concept 
have done so simply because its utility is confined to this particular field. 
Since its utility is confined to this field, it is argued, the concept is worthless 
for more general political purposes. This is a criticism which may fairly 
be levelled against anyone who maintains that this use of the word ‘ sovereign * 
is its only ‘ proper ’ use, and who then ignores its other, allegedly ‘ improper ’ 
uses. For, in that case, the theory of sovereignty becomes predominantly 
a legal theory without relevance to political issues, except in so far as these 
also happen to be legal issues. But suppose we allow, as certainly we 
should, that there can be more than one ‘ proper ’ use of the word 
‘ sovereign ’. What then becomes of this criticism? A theory of sovereignty 
which permits a number of proper usages of the word * sovereign may easily 
allow that the concept of legal sovereignty is only useful within a limited 
field, without thereby limiting its own utility to the same field. 

But there is a further requirement which needs to be met if the concept 
is to be worth using at all, and that is to define more precisely what is 
meant by supreme legal authority. To exercise authority, in its widest 
sense, is to determine a person’s actions in certain intended ways by means 
of a rule. It is possible, however, to distinguish different kinds of authority 
by distinguishing the different ways in which different rules, and sometimes 
the same rules, may oblige a person to act. In this way, the following kinds 
of authority may be distinguished: (1) authority of a moral kind, where a 
rule obliges a person to act in virtue of its being accepted by his own con¬ 
science, (2) authority of a customary kind, where a rule obliges him to act 

E.g, Bryce, op. cit,, pp. 522-3; Laird, The Device of Government, pp. 83 ff. 

L.i. 6 
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in virtue of his desire not to incur the disapproval of some other person 
or persons, e.g., the authority of a tribal chief or of a father of a family, 
and (3) authority of a coercive kind, where a rule obliges a person to act 
in virtue of its being enforced, usually with a penalty attached, in the event of 
disobedience. There are, however, two further sub-species of this latter kind 
of authority: (a) authority of the kind where the rule is usually enforced 
by a coercive power, but not by a supreme coercive power, e.g., the authority 
of a schoolmaster (in some respects), of a trade union, or of an umpire at 
a cricket match; and {b) legal authority in the strict sense, where the rule, 
whether it takes the form of a written regulation or of an unwritten conven¬ 
tion, is enforced either directly by the exercise of a supreme coercive power, 
or indirectly by a serious threat of the exercise of such power, e.g., the 
authority of a king, of a parliament, or of a judge. Legal authority, there¬ 
fore, is one species of authority, and, when exercised, may be defined as 
the determination of a person’s actions in certain intended ways by means 
of a law, law being defined as an unwritten convention or a written regula¬ 
tion, enforceable either directly by the exercise of a supreme coercive power, 
or indirectly by a serious threat of the exercise of such power. From this 
standpoint the definition of what is meant by the exercise of legal sovereignty 
presents no further difficulty. To exercise legal sovereignty, or supreme 
legal authority, is to determine the actions of persons in certain intended 
ways by means of a law as previously defined, where the actions of those 
who exercise the authority, in those respects in which they do exercise it, 
are not subject to any exercise by other persons of the kind of authority 
which they are exercising . . . 

... the definitions now given differ in two respects from the definitions 
given by Austin: (1) the definition of law is wider and designed to include 
customary law as well as case law and statute law, and (2) legal sovereignty 
is defined in terms of law rather than vice versa. The latter point has impor¬ 
tant implications, in that it enables us to reduce constitutional law, as it 
exists in either the United States or in Great Britain, to positive law. This 
is theoretically important, since it enables us to bring the theory of legal 
sovereignty into line with the more fundamental aspects of constitutional 
and federal government. Moreover, it enables us to do this without neces¬ 
sarily abandoning the command theory of law . . . (pp. 68-69] 

HARRIS AND OTHERS v. DONGES AND ANOTHER 
Supreme Court of South Africa 
[1952] 1 T.L.R. 1245 

By s. 152 of the South Africa Act, 1909 (an Act of Parliament of the United 
Kingdom), Parliament of the Union of South Africa may by law repeal 
or alter any of the provisions of that Act provided that certain sections 
(the “ entrenched ” sections), including s. 152, can only be repealed or altered 
by two-thirds of both Houses of Parliament sitting together. 
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By s. 2 (2) of the Statute of Westminster, 1931, no law made after the 
commencement of that Act by the Parliament of a Dominion (including 
the Union) shall be void or inoperative on the ground that it is repugnant 
to the provisions of any existing Act of Parliament of the United Kingdom. 

A law made by “ the Parliament ” of a Dominion in that provision 
means, in relation to the Union of South Africa, a law made by the Union 
Parliament functioning either bicamerally or unicameraliy in accordance 
with the requirements of the South Africa Act; the sovereignty of the 
Union Parliament is divided between Parliament as ordinarily constituted 
(sitting bicamerally) and as constituted under the proviso to s. 152 of the 
South Africa Act. While the Statute of Westminster conferred new powers 
on the Parliament of the Union, it in no way prescribes how that Parliament 
must function in exercising those powers. Accordingly the Union Parliament 
sitting bicamerally has no power to repeal or alter any of the entrenched 
sections of the South Africa Act. 

Centlivres C.J. . . . 

Mr. Beyers then contended that no country which, like the Union, emerged 
from a colony into a Dominion within the framework of the British Con¬ 
stitution can be a sovereign State unless it has a sovereign Parliament 
functioning bicamerally in the same manner as the British Parliament, 
and that, if this is not so in the case of the Union, it cannot be a sovereign 
State unless it breaks completely with its past and abolishes the Monarchy. 
I cannot agree with this contention. It seems to me to be based on the 
fallacy that a Dominion Parliament must necessarily be a replica of the 
British Parliament, despite the fact that all Dominion Parliaments have 
(Tonstitutions which define the manner in which tliey must function as 
legislative bodies. There is nothing in the Statute of Westminster which 
in any way suggests that a Dominion Parliament should be regarded as if 
it were in the same position as the British Parliament. Indeed it would 
be surprising if the British Parliament in enacting the Statute of Westminster, 
which was agreed to by all Dominions, had gone out of its way to change 
the Constitution of a Dominion without a request from that Dominion to 
do so. I have looked in vain at the official reports of the Imperial Con¬ 
ferences which led up to the passing of the statute for any request by the 
Union to the British Parliament for an alteration of its Constitution. On 
the contrary the authoritative voice of the Union, as embodied in the joint 
resolution of the two Houses of Parliament, made it abundantly clear that 
the Union did not desire any amendment of its Constitution and emphasised 
that the proposed Statute of Westminster should in no way derogate from 
the entrenched provisions of the South Africa Act. 

A State can be unquestionably sovereign although it has no legislature 

[Austin's theory of unlimited sovereignty answered this question, what constitutes 
the sovereign, by treating this as a mere issue of fact. Few are prepared to go with 
him on this point. The present South African cases raise, in an acute form, what 
constitutes an act of sovereignty. Is a sovereign Parliament free to adopt any pro¬ 
cedure it likes ? Can, e.g., the English Parliament, without a prior act authorising 
this, pass legislation at a joint session of Lords and Commons? Most would agree 
with Centlivres C.J. {post, p. 165) that it cannot] 
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which is completely sovereign. As Bryce points out in his Studies in History 
and Jurisprudence (1901 ed., vol. 1 l,p. 53), legal sovereignty may be divided 
between two authorities. In the case of the Union, legal sovereignty 
is or may be divided between Parliament as ordinarily constituted and Parlia¬ 
ment as constituted under section 63 and the proviso to section 152. Such 
a division of legislative powers is no derogation from the sovereignty of 
the Union, and the mere fact that that division was enacted in a British 
statute (v/z., the South Africa Act) which is still in force in the Union cannot 
affect the question in issue. 

I find it impossible to uphold the implications of Mr. Beyers’ contention, 
v/z., that after the passing of the Statute of Westminster the Union found 
itself with a Constitution which had been radically altered—a Constitution 
which enabled Parliament to sit either bicamerally or unicamerally, no 
matter what the subject matter of the legislation might be. The South 
Africa Act, the terms and conditions of which were, as its preamble shows, 
agreed to by the respective Parliaments of the four original Colonies, created 
the Parliament of the Union. It is that Act and not the Statute of West¬ 
minster which prescribes the manner in wliich the constituent elements of 
Parliament must function for the purpose of passing legislation. While 
the Statute of Westminster confers further powers on the Parliament of 
the Union, it in no way prescribes how that Parliament must function in 
exercising those powers. Mr. Beyers took up the standpoint that the earlier 
part of subsection (2) of section 2 of the Statute of Westminster was suffi¬ 
cient for his purposes, but that the same result as he contended for would 
be reached on the concluding words, v/z., “ the powers of the Parliament 
of a Dominion shall include the power to repeal or amend any such Act 
(/.e., any Act of the Parliament of the United Kingdom) ... in so far as 
the same is part of the law of the Dominions.” I need not repeat my views 
on the earlier part of the subsection. What I have said on that part is 
sufficient to dispose of the contention that the concluding words of the sub¬ 
section have destroyed the efficacy of the entrenched clauses of the South 
Africa Act; for once it is clear that Parliament means Parliament functioning 
in accordance with the South Africa Act, the concluding words of the sub¬ 
section carry the matter no further. . . . [pp. 1258-1259] 

. . . Later in the report we find the following passage: 

“ An Act of Parliament, in the case of a Sovereign law making 
body, proves itself by the mere production of the printed form pub¬ 
lished by proper authority . . . Parliament’s will, therefore, as expressed 
in an Act of Parliament cannot now in this country, as it cannot in 
England, be questioned by a Court of law ... It is obviously sense¬ 
less to speak of an Act of a Sovereign law making body as ultra vires'" 

I shall assume that no exception can be taken to this statement of the 
law as regards what purport to be Acts of the British Parliament, /.e.. Acts 
which purport to have been enacted by the King by and with the advice 

[Of Ndlwana v. Hofmeycr (1937) A.D. 229, at p. 237; an earlier decision of the 
Appellate Division which the court now declined to follow.] 
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and consent of the Lords and Commons. If an Act, though entered in 
the Parliament roll, 

“ be penned, that the King, with the assent of the Lords, or with the 
assent of the Commons, it is no Act of Parliament, for three ought to 
assent, sciL the King, the Lords and the Commons, or otherwise it is 
not an Act of Parliament; and by the record of the Act it is expressed 
which of them gave their assent, and that excludes all other intendments 
that any other gave their assent.” {The Prince's case.®'0 

Had Act 46 of 1951 stated that it had been enacted by the King, the Senate 
and the House of Assembly in accordance with the requirements of sections 
35 and 135 of the South Africa Act, it may be that Courts of law would have 
been precluded from inquiring whether that statement was correct, but that 
Act states that it was enacted by the King, the Senate and the House of 
Assembly. Prima facie therefore each constituent element of Parliament 
functioned separately in passing the Act. The original of that Act signed 
by the Governor-General and filed with the registrar of this Court bears 
the certificate of the President of the Senate and the Speaker of the House 
of Assembly to the eflect that it was passed by the Senate and the House 
of Assembly respectively. This clearly shows that the Act was not passed 
by the two Houses of Parliament sitting together. . . . 

In the report of Ndlwana's case there is the following passage: 

“ Assuming that we are entitled to infer from its reference to the 
two provisions of section 35 that Act 12 of 1936 was passed by the two 
Houses sitting together and not bicamerally the question then is whether 
a Court of law can declare that a Sovereign Parliament cannot validly 
pronounce its will unless it adopts a certain procedure—in this case a 
procedure impliedly indicated as usual in the South Africa Act? The 
answer is that Parliament, composed of its three constituent elements, 
can adopt any procedure it thinks fit; the procedure express or implied 
in the South Africa Act is so far as Courts of law are concerned at the 
mercy of Parliament like everything else.” . . . 

The reasoning seems to suggest that, although it is implicit in the South 
Africa Act that Parliament should, save in exceptional cases, sit bicamerally, 
and that each House should pass a Bill separately, both Houses of Parliament 
may sit together to pass any kind of legislation, whether there is a deadlock 
between the two Houses or not. With great respect it seems to me that this 
would be a very novel and surprising doctrine to constitutional lawyers. 
It would indeed be surprising if a Government which is in a minority in the 
House of Commons could, by advising the Sovereign to convene a joint 
sitting of the House of Lords and the House of Commons, swamp the 
majority in the Commons by the votes of the Lords.®® [pp. 1262-64] 

{Cf. Ellen Street Estates v. Minister of Health [1934] 1 K.B. 590, 597.] 

®3 (1606) 8 Co. Rep. \a, at p. 20^. 

1937 A.D. 229. at p. 238. 

®® [The South African Supreme Court thus decided that even a Sovereign Parliament 
can only make law in the manner and form provided by the law, for such provisions 
are not a fetter on sovereignty but an answer to the question, what is Parliament? 
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MINISTER OF THE INTERIOR AND ANOTHER v. HARRIS 
AND OTHERS 

Supreme Court of South Africa 
S.A.L.R. (1952) (4) 769 

Act 35 of 1952, which established a High Court of Parliament, consisting 
of all Senators and Members of the House of Assembly, with power to re¬ 
view decisions of the Appellate Division of the Supreme Court of South 
Africa, alters section 152 of the South Africa Act; accordingly, as it was 
passed bicamerally and not in the manner prescribed by the second proviso 
to section 152, it is invalid. 

The High Court of Parliament is not a Court of Law such as was envisaged 
by section 152 of the South Africa Act; nor, in substance, is it a Court of 
Law. 

The decision in the Cape Provincial Division in Harris and Others v. 
Minister of the Interior and Another^ confirmed. 

Centlivres, C.J. . . . 

A constitution might provide for an entrenchment which cannot be 
enforced by Courts of Law (e.g., the Swiss Constitution, see Bryce's American 
Commonwealth, 3rd ed., p, 260) but this is not what our Constitution 
prescribes. In our Constitution the entrenchment is effected by applying 
the sanction of legal invalidity—a sanction which can only be applied by 
Courts of Law. Those Courts cannot, therefore, shirk the duty imposed on 
them of coming to the aid of individuals whose rights conferred by the 
sections referred to have been infringed or who have reasonable grounds 
for thinking that their rights will be interfered with. It does not, of course, 
follow from what I have said that Parliament sitting bicamerally is not 
entitled to amend those sections of the Constitution which deal with the 
Judiciary, but it cannot in my opinion bicamerally pass any Act, the effect of 
which would be to render nugatory the rights entrenched in the Constitution. 

It will be noticed how carefully sec. 152 is worded. It was realised 
that it was necessary to entrench sec. 152 itself in order to make it clear 
beyond any doubt that Parliament sitting bicamerally should not have the 
power to repeal the provisos to sec. 152 and thus to enable itself, sitting 
bicamerally, to repeal or amend sec. 35 and 137. This in itself emphasises 
the intention to protect to the utmost the rights entrenched by sec. 152. 

Mr. Beyers, who appeared on behalf of the Minister, laid great stress 
on the distinction between substantive and adjective or procedural law. 
He contended that the framers of the Constitution saw fit to limit the powers 
of Parliament only as regards the alteration of matters of substantive law 
and to leave completely unfettered its powers to alter the adjective law 

This means that if Parliament wants to change the mode of legislation it can only do 
so by legislating to that effect in accordance with the forms laid down by the existing 
law. It is therefore, not enough to say (as one South African politician did), that 
** they can decide to stand on their heads while they are passing an Act if they like.** 
For to sit (or stand on their heads) bicamerally where the law requires a joint session 
is to act as a body which is not Parliament for this purpose.] 
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relating to the judicature in the Union, the judicature being in no way 
entrenched. On this foundation he contended that either before or after 
the Statute of Westminster Parliament sitting bicamerally could validly 
have passed an Act providing that no Court of Law in the Union should 
have jurisdiction to adjudicate upon the question whether any Act had 
been passed in conformity with the provisions of sec. 152 of the Con¬ 
stitution. Such an Act would, he contended, have been valid, provided 
that it did not repeal the provisos to sec. 152. This is a startling pro¬ 
position. As I understand Mr. Beyers" argument the substantive right 
would, in the event of such an Act having been passed, remain intact but 
there would be no adjective or procedural law whereby it could be enforced: 
in other words the individual concerned whose right was guaranteed by the 
Constitution would be left in the position of possessing a right which would 
be of no value whatsoever. To call the rights entrenched in the Constitution 
constitutional guarantees and at the same time to deny to the holders of 
those rights any remedy in law would be to reduce the safeguards enshrined 
in sec. 152 to nothing. There can to my mind be no doubt that the 
authors of the Constitution intended that those rights should be enforceable 
by the Courts of Law. They could never have intended to confer a right 
without a remedy. The remedy is, indeed, part and parcel of the right. 
Ubi jtis, ibi remedium. [PP- 780-781] 

Van den Heever J.A. . . . 

Putting aside nomenclature, the Act of Union in substance created a 
Kingdom, the Kingdom of South Africa, and had far-reaching constitutional 
and political implications. The product was a constitutional Kingdom with 
the checks and safeguards which one expects in a body politic so organised 
but since our constitution is a modem creation they are not necessarily 
fashioned on British models. One of these checks is contained in section 
152 read with sec. 35. It says that “ no person ” shall be deprived of 
his Cape franchise by ordinary legislation; in other words, a check was 
put upon legislative power in favour of the individual. 

How it can be contended that since the Imperial abdication of Great 
Britain that check has become weakened, I cannot grasp. That contention 
assumes that as soon as the policeman is round the comer there is no law. 
In this connection the fact that our constitution is the creature of the 
British Parliament seems to me a fortuitous circumstance which is quite 
irrelevant; so too is the fact that we have a written constitution. I would 
have been of the same opinion if it had been framed by a constituent assembly 
of the people, made by Solon or extracted from the laws of Hammurabi. 
It seems to me immaterial whether one adheres to the mandatory theory of 
legislative power or any other. The fact remains that the South Africa 
Act is our constitution and apart from that constitution there are no organs 
of state and no powers. If you will, call the cohesive force what Jellinek 
used to term ^'die normirende Kraft des Factischen"\ Neither the people 
nor any other constituent authority has conferred upon Parliament as 
ordinarily constituted the power to alter the Cape franchise. In fact such 
power has been expressly withheld. Parliament as ordinarily constituted 
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has not as yet effectively and finally assumed such power in a revolution, 
nor has Parliament functioning unicamerally with the requisite majority 
conferred such power. There is no other conceivable source of such power; 
consequently it does not exist. If nevertheless Parliament as ordinarily 
constituted assumes the power to alter the Cape franchise, its act would have 
no greater validity than if the City Council of Bloemfontein had presumed 
to do so. Only British bias could prompt the thought that since such a 
power resides in the Legislature in Britain our Parliament as ordinarily 
constituted must necessarily have it too. 

In the Act under consideration, Mr. Beyers and Mr. van Wyk strenuously 
contended. Parliament as ordinarily constituted has not attempted to 
exercise powers in disregard of the provisions of sec. 152; on the contrary, 
it has left that section intact. Parliament in that form has full power to 
reorganise the Judiciary; exercising those undoubted powers, it has created 
a Court superior to the Appellate Division. Substantive rights are guaranteed 
in the constitution; they still “ stand ”, counsel contended, although by the 
amendment of adjective law their enforcement may have become impossible. 
How rights so prostrate can be said to remain ” standing ” I cannot grasp— 
but these arc words.®® [pp. 790-791] 


McCAWLEY V. R. 


Privy Council, on appeal from the High Court of Australia 
[1920] A.C. 691 

The Legislature of Queensland has power to include in an Act a pro¬ 
vision not within the express restrictions contained in the Order in Council 
of June 6, 1859, but inconsistent with a term of the constitution of Queens¬ 
land, contained in that Order and in the Constitution Act of 1916, without 
first amending the term in question under the powers of amendment given 
to it. 

Lord Birkenhead L.C. . . . 

The first point which requires consideration depends upon the distinc¬ 
tion between constitutions the terms of which may be modified or 
repealed with no other formality than is necessary in the case of other 
legislation, and constitutions which can only be altered with some special 
formality, and in some cases by a specially convened assembly. 

The difference of view, which has been the subject of careful analysis 

®® [But see also Collins v. Minister of Interior (1957) 1 S.A. 552 (A.D.) where the court 
upheld an Act allowing the Government to create the required majority to swamp 
the entrenched *’ clauses. For a full discussion of these and other cases bearing 
on the problems of parliamentary sovereignty, see G. Marshall, Parliamentary 
Sovereignty (1957). He argues that the court in Collins ought to have refused to 
allow to be achieved indirectly what the law prohibited being done directly and 
cites Pillai v. Mudanayajke [1953] A.C. 528, 529. This, however, is one of those 
vague principles for which ample authority will be found for and against depending 
on the circumstances. U is always difficult in law to nullify a legal act, which is in 
itself valid, on the basis of subjective motive or intent]. 
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by writers upon the subject of constitutional law, may be traced mainly to 
the spirit and genius of the nation in which a particular constitution has its 
birth. Some communities, and notably Great Britain, have not in the 
framing of constitutions felt it necessary, or thought it useful, to shackle 
the complete independence of their successors. They have shrunk from 
the assumption that a degree of wisdom and foresight has been conceded 
to their generation which will be, or may be, wanting to their successors, 
in spite of the fact that those successors will possess more experience of the 
circumstances and necessities amid which their lives are lived. Those 
constitution framers who have adopted the other view must be supposed 
to have believed that certainty and stability were in such a matter the supreme 
desiderata. Giving effect to this belief, they have created obstacles of varying 
difficulty in the path of those who would lay rash hands upon the ark of 
the constitution. It is not necessary, and indeed the inquiry would be a 
long one, to analyse the different methods which have been adopted 
in different countries by those who have framed constitutions under 
these safeguards. But it is important to realise with clearness the nature 
of the distinction. It is not a distinction which depends in the least 
upon the differences between a unitary and a federal form of Govern¬ 
ment. The dictum, for instance, of Isaacs and Rich JJ. that “ nowhere 
do we find in any unitary form of government a provision that the constitu¬ 
tional law must always first be amended ” is, if their Lordships understand 
it aright, too widely stated. Unitary forms of government have, on the 
contrary, exhibited both ingenuity and resource in providing complicated 
machinery which required adjustment before the nature of the constitution 
could be effectively modified. 

Many different terms have been employed in the text-books to distinguish 
these two contrasted forms of constitution. Their special qualities may 
perhaps be exhibited as clearly by calling the one a controlled and the other 
an uncontrolled constitution as by any other nomenclature. Nor is a con¬ 
stitution debarred from being reckoned as an uncontrolled constitution 
because it is not, like the British constitution, constituted by historic develop¬ 
ment, but finds its genesis in an originating document which may contain 
some conditions which cannot be altered except by the power which gave 
it birth. It is of the greatest importance to notice that where the constitution 
is uncontrolled the consequences of its freedom admit of no qualification 
whatever. The doctrine is carried to every proper consequence with logical 
and inexorable precision. Thus w'hen one of the learned judges in the Court 
below said that, according to the appellant, the constitution could be ignored 
as if it were a Dog Act, he was in effect merely expressing his opinion that 
the constitution was, in fact, controlled. If it were uncontrolled, it would 
be an elementary commonplace that in the eye of the law the legislative 
document or documents which defined it occupied precisely the same position 
as a Dog Act or any other Act, however humble its subject-matter.®’' 

fpp. 703-41 

n^us in the case of what Bryce and Dicey called “ flexible *’ constitutions, the con¬ 
stitution can be amended implicitly by legislation inconsistent with it. Cf, TrethowarCs 

Case, post, p. 170, for a “ rigid ” constitution.] 
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ATTORNEY-GENERAL FOR THE STATE OF NEW SOUTH WALES 
AND OTHERS v. TRETHOWAN AND OTHERS 

High Court of Australia 

Commonwealth L.R. (1931), Vol. 44, p. 394 

Sec. 7A of the Constitution Act, 1902-29 (N.S.W.) provided:—“ 7A (1) 
The Legislative Council shall not be abolished nor, subject to the provisions 
of sub-section 6 of this section, shall its constitution or powers be altered 
except in the manner provided in this section. (2) A Bill for any purpose 
within sub-section 1 of this section shall not be presented to the Governor 
or for His Majesty’s assent until the Bill has been approved by the electors in 
accordance with this section. ... (6) The provisions of this section shall be 
extended to any Bill for the repeal or amendment of this section.” 

Held, by Rich, Starke and Dixon JJ. (Gavan Duffy C.J. and McTiernan 
J. dissenting), that a repeal of this provision cannot be enacted unless it is 
submitted to and approved by a majority of the electors because it requires 
a manner and form in which a law shall be passed respecting powers of the 
Legislature within the meaning of sec. 5 of the Colonial Imws Validity 
Act, 1865; and, further, by Rich J. because, quoad the power to abolish the 
Legislative Council, it introduced into the legislative body a new clement, 
namely, the electorate. 

Rich J. . . , 

McCawley's Case realfirms the full power of such a legislature as that 
of New South Wales, which passed sec. 7A, to regulate its own constitu¬ 
tion. Such a power naturally extends to the enactments of safeguards 
aimed at restraining improvident or hasty action. There is no reason 
why a Parliament representing the people should be powerless to determine 
whether the constitutional salvation of the State is to be reached by cautious 
and well considered steps rather than by rash and ill considered measures. 
McCawle/s Case establishes that there is no difference in this respect 
between a unitary and a federal system. Either may be rigid and con¬ 
trolled or flexible and uncontrolled. The only question is whether, on the 
construction of the constating instrument, the Imperial Parliament made 
a grant of power to the representative Legislature of New South Wales to 
prescribe to their successors a particular mode by which and by which 
alone constitutional changes may be effected. In my opinion, for the reasons 
given the constating instrument enabled that Legislature to introduce the 
referendum as such a mode because it constitutes a manner and form of 
legislation and includes the electorate as an element in the legislative authority 
in which the power of constitutional alteration resides. 

Starke J. . .. 

. . . Because of the supremacy of the Imperial Parliament over the law, 
the Courts merely apply its legislative enactments and do not examine their 


»» [1920] A.C. 691. 


»» [1920] A.C., at pp. 703, 704. 
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validity, but because the law over which the Imperial Parliament is supreme 
determines the powers of a legislature in a Dominion, the Courts must decide 
upon the validity as well as the application of the statutes of that legislature. 
It must not be supposed, however, thataU difficulties would vanish if the full 
doctrine of parliamentary supremacy could be invoked. An Act of the 
British Parliament which contained a provision that no Bill repealing any 
part of the Act including the part so restraining its own repeal should be 
presented for the royal assent unless the Bill were first approved by the electors, 
would have the force of law until the Sovereign actually did assent to a 
Bill for its repeal. ^ In strictness it would be an unlawful proceeding to present 
such a Bill for the royal assent before it had been approved by the electors. 
If, before the Bill received the assent of the Crown, it was found possible, 
as appears to have been done in this appeal, to raise for judicial decision 
the question whether it was lawful to present the Bill for that assent, the 
Courts would be bound to pronounce it unlawful to do so. Moreover, 
if it happened that, notwithstanding the statutory inhibition, the Bill did 
receive the royal assent although it was not submitted to the electors, the 
Courts might be called upon to consider whether the supreme legislative 
power in respect of the matter had in truth been exercised in the manner 
required for its authentic expression and by the elements in which it had 
come to reside. But the answer to this question, whether evident or obscure, 
would be deduced from the principle of parliamentary supremacy over the 
law. This principle, from its very nature, cannot determine the character 
or the operation of the constituent powers of the Legislature of New South 
Wales which are the result of statute. It is true that these constituent powers 
were meant to give to the constitution of New South Wales as much of the 
flexibility which in Great Britain arises from the supremacy of Parliament 
as was thought compatible with the unity of the Empire, the authority of 
the Crown and the ultimate sovereignty of the Imperial Parliament. But 
this consideration, although generally of importance, affords small help 
in a question whether the constituent authority of a legislature in a Dominion 
suffices to enable it to impose a condition or a restraint upon the exercise 
of its power. The difficulty of the supreme Legislature lessening its own 
powers does not arise from the flexibility of the constitution. On the con¬ 
trary, it may be said that it is precisely the point at which the flexibility 
of the British constitution ceases to be absolute. Because it rests upon the 
supremacy over the law, some changes which detract from that supremacy 
cannot be made by law effectively. The necessary limitations upon the 
flexibility of the constitution of New South Wales result from a consideration 
of exactly an opposite character. They arise directly or indirectly from the 

^ [This raises the question how far procedural fetters may impose rigidity even on a 
sovereign Parliament. Suppose, e.g., the English Parliament abolished the Upper 
House, or required a referendum before certain legislation could be passed. Could 
the original Parliament still continue to legislate in disregard of these developments? 
Dicey suggested that nothing short of destruction of the old constitution would suffice, 
sed quaere, what amounts to destruction? The New Zealand Constitutional Reform 
Committee of 1952 certainly was of opinion that if an Act requited a referendum 
before abolishing a second Chamber, a later Act could still effect such abolition with¬ 
out a referendum. Cf. the discussion on the projected Canadian Bill of Rights, in 
II959I 37 Can. B.R. pp. 130-132.1 
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sovereignty of the Imperial Parliament. But in virtue of its sovereignty it 
was open to the Imperial Parliament itself to give, or to empower the Legis¬ 
lature of New South Wales to give, to the cx>nstitution of that State as much 
or as little rigidity as might be proper. [pp. 426-427] 


BRITISH COAL CORPORATION v. R, 
[1935] A.C. 500 


Lord Sankev, L.C. . . . 

It is true that before the Statute,® the Dominion Legislature was subject 
to the limitations imposed by the Colonial Laws Validity Act and by s. 129 
of the Act, and also by the principle or rule that its powers were limited 
by the doctrine forbidding extra-territorial legislation, though that is a 
doctrine of somewhat obscure extent. But these limitations have now been 
abrogated by the Statute. There now remain only such limitations as 
flow from the Act itself, the operation of which as affecting the compe¬ 
tence of Dominion legislation was saved by s. 7 of the Statute, a section 
which excludes from the competence of the Dominion and Provincial 
Parliaments any power of “ repeal, amendment or alteration ” of the Act. 
But it is well known that s. 7 was inserted at the request of Canada and 
for reasons which are familiar. It is doubtless true that the power of 
the Imperial Parliament to pass on its own initiative any legislation that it 
thought fit extending to Canada remains in theory unimpaired: indeed, 
the Imperial Parliament could, as a matter of abstract law, repeal or dis¬ 
regard s. 4 of the Statute.^ But that is theory and has no relation to 
realities. In truth Canada is in enjoyment of the full scope of self-govern¬ 
ment: its Legislature was invested with all necessary powers for that purpose 
by the Act, and what the Statute did was to remove the two fetters which 
have already been discussed. [p. 520] 


* [Statute of Westminster, 1931.) 

^ [f.e., as regards England and English courts; but clearly not as regards the Dominions 
and their courts. An Austinian could in any event point to the absence of “ habitual 
obedience*’ between Dominions and Imperial Parliament. Another viewpoint 
might be that the Statute of Westminster is the starting point of a new constitution 
for the Dominions to which it applied. Cf. the South African cases, a/i/e, p. 162). 




5 

SOCIOLOGICAL SCHOOL 
Background 

The first serious attempt to apply the scientific method to social pheno¬ 
mena was made by Auguste Comte (1798-1851), who invented the term 
“ sociology.” This was part of the powerful emphasis in the nineteenth 
century on science as the royal road to progress. The dissemination 
of the Darwinian evolutionary theory of natural selection gave a 
further impetus to this development, and enabled it to be linked with 
the contemporary fondness for laissez faire in economic and social 
affairs. Thus, for Herbert Spencer (1820-1903), evolution was the 
key to the understanding of human progress and legal and social 
development could best be left to evolve by a natural selection parallel 
to that operating in the sphere of biology.^ Such a conclusion was 
regarded as in the highest sense scientific and not a reason for 
reliance on the historical and racial myths of Hegel or Savigny. 

The modern sociological approach, however, has entirely rejected 
the comfortable belief in natural selection achieved through laissez 
faire, in favour of man’s capacity to play a conscious role in directing 
his social evolution. Hence the preponderant emphasis on law re¬ 
form. Indeed, it may be said that the modern school’s principal 
debt is to Bentham, and those earlier thinkers upon whom he rested, 
in developing his theory of utility as applied to man in society. 
It is in Hobbes that we see a picture of a sovereign whose primary 
task is not to protect property or promote the good life, but forcibly 
to produce that harmony of interests which is the only way in which 
each may pursue effectively his own selfish pleasures without dis¬ 
rupting society itself. A different emphasis was given to this doctrine 
in the field of economics when Mandeville® argued that the very 
multitude of man’s selfish wants obliged him to serve his fellows, 
and so promoted a natural harmony of interests which would result 
in the most effective production and distribution of goods. This 

^ Hence the state existed only to further individual freedom; Comte, on the other hand, 
favoured a highly collectivist programme. Cf. Kelsen, What is Justice ?, pp. 137-173. 
^ But Darwin himself had a poor opinion of Spencer's airy generalisations. " They 
partake more of the nature of definitions than of laws of nature. They do not aid 
me in predicting what will happen in any particular case. Anyhow they have not 
been of any use to me.” {Autobiography of Charles Darwin (cd. N. Barlow, 19S8), 
p. 109.) 

« In The Fable of the Bees (1714). 


173 



174 


Sociological School 


was the notion which lay at the root of the theory of economic laissez 
faire embraced by the classical economists, such as Adam Smith and 
Ricardo. Bentham involved himself in some contradiction by attempt¬ 
ing to ride both these horses at once. Thus, in economic affairs he 
followed Smith in favouring laissez faire and the removal of all re¬ 
straints, while his juristic thought favoured Hobbes’ notion of an 
artificial restraint, as exemplified in the criminal law. Some attempt to 
reconcile these conflicting approaches is to be found in Bentham’s 
belief that by developing representative government the principle of 
the artificial identity of interests would tend to approach the natural 
identity, insofar as the former would command an ever larger majority.* 
Indeed Bentham at least, despite his enthusiasm for law reform, 
remained a supporter of laissez faire^ being wedded to the idea that 
once the legal system was overhauled and renovated there would be 
little need for further legislative interference. He failed altogether 
to envisage the basic social and economic conflicts that were inherent 
in modern society and which required the continuous vigilance of the 
legislator. Yet Bentham’s notion of the sovereign as engaged in the 
reconciling of conflicting interests is not (as with Hobbes) for the 
promotion of each man’s selfish ends but for the better attainment 
of the greatest possible amount of general happiness, and his strong 
emphasis on law reform as the primary means of inducing the common 
good was destined to bear rich fruit in the course of the nineteenth 
century and underlies much of the sociological foundations of the 
modem democratic welfare state. For it was later realised, despite 
the fulminations of Spencer, that future progress lay with the move¬ 
ments for legislative reform, as exemplified by Shaftesbury and 
Chadwick, and not with those who said: “Let us fold our hands and 
allow natural evolution to work out for us the scientifically best 
solution.”® 

Jhering (1818-92) 

The Benthamite analysis was taken up by the eminent jurist, Jhering, 
who urged that law is an instrument for serving the needs of human 
society. In society there is an inevitable conflict between the social 
interests of man and each individual’s selfish interests.® To reconcile 

* What William H. Whyte has termed the “ social ethic ** affords an interesting parallel 
in modem American society. According to this ethic^ now (according to Whyte) 
dominant in America, man attains his worth as part of the group, and there is no 
real conflict between man and society, only misunderstandings which science, applied 
to human relations, can eliminate: see The Organisation Man (1957), pp. 6-8, 32-46. 

® For a fuller discussion of this aspect of Benthamism, see Dennis Lloyd, “Law of 
Associations,'* in Law and Opinion in England in the 20th Century (ed. Ginsberg, 
1959), pp. 99 seq. 

® The point is well brought out in the story of the man swinging a stick in a crowded 
street who, when reproached, said, “It'sa free country.** “Yes,** said the remon- 
strator, ** but your freedom ends where my nose begins.*' 
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this conflict the state employs both the method of reward, by enabling 
economic wants to be satisfied, and also the method of coercion. 
There may be unorganised coercion, as in the case of social conven¬ 
tions or etiquette, but law is specifically that form of coercion which 
is organised by the state. Jhering did not deny the existence of altruis¬ 
tic impulses, but recognised that these would not suffice without the 
coercive form of social control provided by law. The success of the 
legal process was to be measured by the degree to which it achieved 
a proper balance between competing social and individual interests. 

Weber (1864-1920) and Ehrlich (1862-1920) 

Further impetus was given to exploring the sociological foundations 
of law by the writings of Weber and Ehrlich. Weber was not a lawyer, 
but his sociological studies of legal institutions as produced by economic 
and social conditions proved very influential both in their method 
and in their emphasis on the factors which underlie legal development. 
Ehrlich, on the other hand, was an eminent jurist who was primarily 
concerned to expound the social basis of law. For him law is derived 
from social facts and depends not on state authority but on social 
compulsion. Law, he said, differs little from other forms of social 
compulsion, the state is merely one among many associations, though 
admittedly it possesses certain characteristic means of compulsion. 
The real source of law is not statutes or reported cases but the activities 
of society itself. Commercial law, for instance, as embodied in statutes 
and cases, involved a constant attempt to try to keep up with com¬ 
mercial usage, for the ‘‘ centre of legal gravity ... is society itself.” ’ 
Hence great emphasis is placed on fact-studies, as against analytical 
Jurisprudence, in exploring the real foundations of legal rules, their 
scope and meaning and potential development, 

Ehrlich thus minimises the place of legislation as such as a formative 
factor in law, and in some ways may be regarded as a Savigny de¬ 
nuded of the Hegelian mystique. But there is far more in his approach 
than this, for he emphasised how law is, so to speak, distilled out of 
the interplay of social forces and activities. That there is much truth 
in this viewpoint can hardly be denied. Thus the practices of the 
commercial world are often found to be gradually embodied in com¬ 
mercial law, especially in the formative stage. Ehrlich recognised, 
however, that a legal system has an impetus of its own, a professional 
tradition which may operate for good or ill, and accordingly stressed 
the need for lawyers and judges to understand the social foundations 
of legal rules and thereby develop them on the right lines. So too, 
by insisting on the fact that law was not a unique phenomenon, he 

7 Quoted by W. Friedmann, Legal Theory, 3rd ed., p. 991. 
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enabled us to attain a better grasp of those large spheres of activity 
which are becoming increasingly widespread in the modern state, 
where autonomous associations apply private “ legal systems ” of their 
own almost independently of the ordinary legal process of the courts, 
as for instance in the case of trade or professional associations or trade 
unions exercising disciplinary powers.® And if it is said that Ehrlich 
failed to indicate how we are to distinguish such “ quasi-law ” from 
real law, his answer would surely have been that the common features 
rather than analytical distinctions were of primary importance. Yet 
one cannot deny that Ehrlich unduly belittled the primary role of 
legislation in creating new law, both in the public and the private 
sector, as well as the fact that a grasp of underlying social phenomena 
may not in itself point the way to appropriate solutions, either in new 
legislation or decisions of the courts. The legal process may, indeed, 
need to be invoked as in itself an educative factor, as for instance in 
the attempt in the United States to impose de-segregation by judicial 
decree and so, it is hoped, set the educative forces in motion which 
might ultimately produce a change in the social climate, rather than 
yielding to existing social pressures. So too, with such reforms as 
town planning, or the abolition of capital punishment, which may have 
to be forced by a progressive minority upon a, for the time being, 
recalcitrant majority. 


Roscoe Pound 

The sociological approach to law struck a particularly responsive 
chord in the United States in the early part of the twentieth century. 
The expansive character of American society, its endless material 
wealth, and its devotion to scientific technology, all encouraged the 
belief that the basic problem was merely one of adequately controlling 
and distributing that wealth, and that the solution could best be attained 
by the application of the developing social sciences to the problems of 
man in society, just as man’s physical environment could be harnessed 
by the proper use of the physical sciences. Hence, law as a form of 
social control, to be adequately employed in enabling just claims and 
desires to be satisfied, must be developed in relation to existing social 
needs, and must not be chary of relying upon the social sciences in 
studying the place of law in society, and the means of making it most 
effective in action. On such lines, it is suggested, lie the fruits of future 
progress, rather than in the dry art of legal analysis, or in the mystical 
faith of the historical school, or in the cult of the human will, pursued 
by nineteenth-century Continental legal philosophers. 

It is in the writings of Roscoe Pound that the main exposition of the 

« Sec “ The Right to Work ” by D. Lloyd in (1957) 10 Current Legal Problems, 36. 
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American sociological viewpoint is to be encountered.® Leaning 
heavily on Jhering, Pound has none the less contrived to impart to the 
American approach a distinctive flavour which brought it into harmony 
with contemporary trends in the United States. Space will only 
permit here a brief reference to a few of these particular features: 


Social engineering 

For Pound, jurisprudence is not so much a social science as a tech¬ 
nology, and the analogy of engineering is applied to social problems.^® 
Emphasis is laid on the need to accumulate factual information and 
statistics (much beloved by Americans in all fields of research) and to 
this end Pound has put forward a practical programme,^^ in which 
the establishment of an adequately equipped Ministry of Justice 
looms large. Little attention is paid to conceptual thinking regarding 
such matters as sovereignty and rights and duties, dear to the hearts of 
analysts. The creative role of the judiciary, on the other hand, is 
in the forefront, and the need for a new legal technique based on social 
needs and on a functional approach to law related to sound theorising 
as to its purpose in our present age. 

Pound has taken over Jhering’s view of the law as a reconciler 
of conflicting interests, but at the same time has given it certain dis¬ 
tinctive features. For Pound the law is an ordering of conduct so as 
to make the goods of existence and the means of satisfying claims go 
round as far as possible with the least friction and waste. To this end 
the legal system recognises certain interests to which it gives effect 
within defined limits, and Pound has attempted to expound and classify 
the categories of interests which are thus acknowledged in a modern 
democratic society. In this approach Pound rather recalls the method 
of Aristotle’s distributive justice,^^ with no doubt the added modem 
notion of “ fair shares for all.” This seems to ignore the extent to 
which existing law is based on giving effect to vested rights; however, 
the legislature is a vital factor in modern society in overriding these 
to produce a fairer balance, and even the courts can, by enlightened 

® Of Pound’s many contributions . . . not the least was to make jurisprudence 
respectable in the United Slates **: Jerome Hall, Studies in Jurisprudence and Criniinaf 
Theory p. 119. 

This conception has played a part in the social sciences generally, sec, K. Popper, 
Poverty of Historicism, pp. 42-44, 64-67, 86-87; for ethics, sec Toulmin, Reason in 
Ethics, pp. 172-174; for anthropology, Man and Culture (ed. R. W. Firth) (1957), 
245-246, 257. See post, 193. 

In common law countries; civil law countries usually possess one. In England the 
Lord Chancellor’s Department performs some of the functions of such a Ministry, 
and others arc performed by other Ministries, such as the Home Office. These, of 
course, do not add up to a fully staffed and equipped Ministry continuously seised 
of the overall problem of the working of the legal system and the reform of the law. 
The weakness of this was the absence of criteria as to the relevance of factors to be 
considered; see Kelson, What is Justice?, pp. 127-128, and cf, De Jouvenel, 
Sovereignty, p. 151 et seq,, and post, 199. 
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decisions, adjust losses and distribute risks among those most able to 
bear them.^^ The theory that interests exist independently of law 
and are merely recognised by the legal system has been fiercely attacked 
by Lundstedt, who asserts that such interests are mere metaphysical 
“ entities ” open to the same objection as a belief in an objective 
natural law.^® But if such interests simply designate what human 
beings actually desire as a matter of objective psychological fact^® 
it is not easy to see how these differ materially from Lundstedt’s own 
conception of social needs, though he would insist (somewhat curiously) 
that these are meaningless save in the context of a traditionally accepted 
legal system.!’ 

As to the classification of interests, though this purports to be an 
objective statement of those existing desires which Western society, at 
least, wishes to protect, there is some force in the contention that it 
reads rather like a political manifesto in favour of a liberal and capita¬ 
list society, as well as suffering from excessive vagueness. Moreover 
it cannot be suggested that these categories of interests have ever been 
proved to exist, de facto, by scientific research ; what they amount 
to really are no more than common-sense inferences deduced from 
different branches of the legal system itself, as symbolising the en¬ 
shrined social purposes of the community. And the further question 
remains, what happens when these so-called interests conflict? or, 
in other words, how do we evaluate them in due order of priority ? 


Values 

Pound’s answer here is that every society has certain basic assumptions 
upon which its ordering rests, though for the most part these may 
be implicit rather than expressly formulated.!® Certain of these 
assumptions may be identified as the jural postulates of the legal system; 
as embodying its fundamental purposes. Pound has endeavoured to 
state what these are for existing Western society, while recognising 
that they are not static, but may change as society develops new 
needs and new tensions. Some of these postulates may indeed con¬ 
flict,’® but the success of any particular society will depend on the 

!* Thus many aspects of modern tort law, e.g., vicarious and strict liability, can be ex¬ 
plained on this basis. Lundstedt, Legal Thinking Revised, pp. 342-370. 

!® Cf, Malinowski’s theory of “ needs ” (based on biological motivation) referred to 
in Man and Culture (1957), pp. 34-38, 62-68. For an interesting analysis of the 
meaning of interests, see also A. Ross, On Law and Justice (1958), Chap. 17. And 
see the definition of an “ interest *’ in the U.S. Restatement of the Law of Tort, §1, 
post, 190. 17 Lundstedt, r6/V/. 

!* Some have detected the genius of American politics in the American’s habit of taking 
his own premisses and values for granted and not to be thought about: see D. Boorstein, 
Genius of American Politics (1953). For attempts to list the American value system, 
cf Max Lcrner, America as Civilisation (1958), p. 67. 

!® e.g., the right of free speech as against the general security of the state (a traditional 
battleground in the U.S.A.) 
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degree to which it is socially integrated and so accepts as common 
ground its basic postulates. It is sometimes objected that here again 
we have natural law creeping in by the back door, but there is un¬ 
doubtedly a distinction between maintaining the objective validity ot 
ethical rules and simply ascertaining the operative values that exist, 
de facto, in a given society. These are value judgments that may 
affect our choices and conduct and should, as Pound urges, be 
factors which weigh in determining the current of judicial decisions. 
Also their relative value may be assessed, after the manner of the 
Utilitarians, by regard for the consequences, and though these cannot 
be exactly predicted, social studies may provide some clues in this 
direction. 

The sociological approach has the merit of attacking the problems 
of our day in an empirical fashion and with due regard to the social 
purposes of the legal system,^^ though it is, perhaps, over-optimistic 
as to the extent to which the social sciences can point the way clearly 
to acceptable solutions.^^ the notion that the law was ever 

developed as a purely analytical exercise without regard to social 
consequences is really quite fanciful, the main difference being the 
extent to which this process remains an “ inarticulate premiss ” or is 
openly avowed. However, the open acceptance of this attitude by 
many influential lawyers can eventually serve to infuse a new spirit 
into the practical working of the law, and this has already not been 
without practical consequences, especially in America. Maitland has 
spoken of “ the toughness of a taught tradition,” and it may be that 
if legal education continues to emphasise the social function of law,'®^ 
and the need for a broader and more informed approach to legal 


Castberg. Problems of Legal Philosophy, p. 100, objects that a belief in social welfare 
is itself metaphysical. Bentham accepted this in regard to his principle of utility. 
Principles of Morals, cap. I, § II. but this docs not imply an adoption of natural law, 
but merely that such a belief is a value judgment not susceptible of objective proof. 
Perhaps the similarity of result produced in different legal systems by quite 
different paths of reasoning also points to the value of the sociological approach 
for the full understanding of legal phenomena. Cf. D. Lloyd, Public Policy: A 
Comparative Study in English and French Law (1953). 

Cf W. H. Whyte, The Organisation Man (1957), where he discusses the role of 
“ scientism ’* in modern America, the belief that “ with the same techniques that have 
worked in the physical sciences we can eventually create an exact science of man ** 
(p. 23). Whyte gives a particularly striking illustration of the fallacies in this approach 
in his description of “ personality tests,” which seek to measure the immeasurable 
icapp. 14 and 15). For ways in w'hich social science can assist in legal problems, 
see J. Hall, op, cit., pp. 155-156; but it must not be forgotten that the validity of 
our interpretation of human conduct cannot be proved by statistics: cf P. Winch, 
Idea of a Social Science (1958), p. 113. 

A topical illustration may be given. Recent disturbances in England affecting coloured 
immigrants have provoked in some quarters the immediate reaction that restrictive 
legislation should be introduced. But The Times (September 4, 1958) has pointed 
out the impossibility of tackling social evils without adequate information. ” The 
first need, therefore, is for some social studies, more inquiry, and more information." 
There speaks the authentic voice of the sociological lawyer. 
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development, the more conservative traditions of the professionally- 
taught common law may gradually be overborne even in the land of its 
origin. 


A. V. DICEY 
Law and Opinion in England 
(2nd ed., 1914) 

The large currents, again, of public opinion which in the main determine 
legislation, acquire their force and volume only by degrees, and are in their 
turn liable to be checked or superseded by other and adverse currents, which 
themselves gain strength only after a considerable lapse of time. For example, 
the whole way in which, during the sixteenth and the seventeenth centuries, 
men looked at the regulation of labour or the fixing of prices by the State, 
—a view which finds expression in Tudor legislation, and has the closest 
connection with the Elizabethan poor law,—is the result of a body of beliefs 
favouring State intervention in matters of trade no less than in matters of 
religion, and had been grow'ing up during many generations. This confidence 
in the authority of the State was in the seventeenth and eighteenth centuries 
superseded by a different body of beliefs which pointed at any rate towards 
the conclusion that the chief, though not the sole, duty of the State is to 
protect men’s persons and property, so as to secure the maximum of free¬ 
dom for each man compatible with the existence of the like freedom on the 
part of others. All that need here be noted is that any fundamental change 
of convictions which inevitably affects legislation in all directions has, in 
England at least, always gone on slowly and gradually, and has been in 
this respect like the gradual rising of the tide. Nor does the likeness end 
here, for an alteration in the condition of opinion more often than not, 
begins just at the very time when the predominant beliefs of a particular 
age seem to exert their utmost power. The height of the tide immediately 
precedes its ebb.*^ [pp. 20-21] 


R. von JHERING 
Law as Means to an End 
Translated, I. Husik (1924) 

The decisive position which I shall constantly keep in mind in the fol¬ 
lowing consideration is that of the security of the satisfaction of human 

Compare Macaulay's essay on ** Gladstone on Church and State.** 

^ [Pound criticised Dicey’s interpretations as being too impersonal. **. . . public 
opinion does not evolve itself nor is it generated spontaneously by economic changes ** 
(R. Pound, Interpretations of Legal History (1923), pp. 118-119). But Dicey’s notion 
of the relation of law to public opinion has much in common with Pound’s evaluation 
of legal development in terms of the jural postulates of society (pav/, 201). Cer¬ 
tainly Dicey recognised long before Pound how collectivism was replacing individual¬ 
ism in modem society, and how the ideology of a past age often continues to be invoked 
after fundamental changes have rendered it irrelevant. Public policy in the form of 
freedom of contract provides an effective illustration.] 
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wants; it shall be the standard by which I intend to measure all the 
phenomena of commerce. 

Want is the band with which nature draws man into society, the means 
by which she realizes the two principles of all morality and culture, “ Every¬ 
body exists for the world,” and “ the world exists for everybody.” Depen¬ 
dent as he is upon his fellowmen through his need, and the more so as his 
need grows, man would be the most unhappy being in the world if the satis¬ 
faction of his need depended upon accident, and he could not count with all 
security upon the co-operation and assistance of his fellowmen. In that 
case the animal would be an object of envy to him, for the animal is so made 
by nature that when it comes into possession of the powers destined for it 
by nature it needs no such support. The realization of the mutual relations 
of man for her purpose; the elimination of accident; the establishment of 
the security of the satisfaction of human need as a basal form of social 
existence; the regulated, assured and substantial system of actions and 
methods which minister to this satisfaction, keeping equal step with the 
need — that is commerce. 

The simplest form of satisfaction of a need, in man as in the animal, 
lies in his own power. But whereas in the animal, need and power coincide, 
this is not the case in man. It is this very disproportion betw^een the two, this 
insufhcicncy of his own power, which is the cause by means of which nature 
forces him to be a man; namely, to look for man, and in association with 
others to attain those purposes to which he is alone unequal. In his necessity 
she refers him to the outside world and his fellows. [pp. 75-76] 

... we finally come upon the vital point in the whole organization of 
right. This consists in the preponderance of the common interests of all 
over the particular interests of one individual; all join for the common in¬ 
terests, only the individual stands for the particular interest. But the power 
of all is, the forces being equal, superior to that of the individual; and the 
more so the greater tlieir number. 

We thus have the formula for social organization of force, viz., prepon¬ 
derance of the force which is serviceable to the interests of all over the amount 
at the disposition of the individual for his own interest; the power being 
brought over to the side of the interest common to all. 

The form in private law of a combination of several persons for the 
pursuit of the same common interest is partnership, and although in other 
respects the State is very different from partnership, the formula in reference 
to regulating force by interest is quite the same in both. Partnership contains 
the prototype of the State, which is indicated therein in all its parts. Con¬ 
ceptually as well as historically, partnership forms the transition from the 
unregulated form of force in the individual to its regulation by the State. 
Not merely in the sense that it contains a combination of several for the 
same purpose, and thereby makes possible the pursuit of aims which were 

[Despite the emphasis on actual social wants and interests it will be noted how 
abstract the argument still remains; this last paragraph indeed reads, mutath mutandis, 
like a passage from Rousseau. Equally, Pound's approach tends to remain more in 
the sphere of philosophic generalisation rather than based on an inquiry into facts 
upon which generalisations may be made and their accuracy tested. Cf. ante, p. 178.] 
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denied to the power of the individual . . . but in an incomparably greater 
measure in the sense that it solves the problem of creating the prepon¬ 
derance of power on the side of right. It does this by putting in place of the 
opposition of two particular interests fighting one another without an assured 
prospect of the victory of right, that between a common interest and a 
particular, whereby the solution comes of itself. In partnership all partners 
present a united front against the one who pursues his own interests at the 
expense of these common interests assigned by the contract, or who refuses 
to carry out the duties undertaken by him in the contract; they all unite their 
power against the one. So the preponderance of power is here thrown 
on the side of rights and partnership may therefore be designated as the 
mechanism of the self regulation of force according to the measures of right. 

[pp. 220-221] 


EHRLICH 

Principles of the Sociology of Law 
Translated, W. L. Moll (1936) 

The impulses to create law which result from the distribution of power in 
society have their source in society. The frequently used word Machtver- 
hdltnisse (distribution of power) indeed is not available as a scientific term 
because of its indefiniteness; we are using it here as referring to the distribu¬ 
tion of power which is based on position in the state, on economic or on social 
position. Furthermore the legal proposition does not owe its existence to 
any consideration of the interests of individual classes or ranks, but of those 
of all social strata; and it is immaterial whether actual general interests are 
involved or merely imagined ones, as in the case of the superstitious belief 
in the existence of witches. Under this head comes the defense against 
external enemies and elemental forces. In the last analysis, at least in the 
judgment of those that act, the interests of individual strata of the population 
are general interests when popular opinion does not regard the interests of 
the other strata as worth taking into account, e.g. the interests of the slaves 
in Rome; up to the nineteenth century, quite generally, the interests of the 
unfree peasantry; in the Polish republic, and in ancient Hungary, usually, 
the interests of those who were not members of the nobility; and until late 
in the nineteenth century, the interests of the non-propertied classes. And 
for most modem men and women the interest of the utterly neglected 
(Verwahrlosten) and submerged (Verlorenen) perhaps is but little more 
than something to be protected against. In their opinion, the general interest 
includes protection of the social order against individuals who are beyond 
the pale of society. This protection may be effected by means of a part of 
the criminal law, police law, and procedural law. In reality all of this is a 

S5a *‘Ouod privatim interest unlus ex sociis . • .,** and quod societati expedit,*' D. 17, 
2. 65 §5. 
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matter of the distribution of power. A decision rendered for the protection 
of the general interest may be said to be a decision based solely upon con¬ 
siderations of expedience. Wherever there is no doubt as to where the 
power lies in a state, or where the voice of popular consciousness speaks 
in no uncertain tones, the task of the jurist is a merely technical one. The 
content of the legal proposition is given by society. His function is merely 
to provide the wording of it and to find the means whereby the interests 
which are to be secured can be secured most effectively. This technical 
function however must not be underrated . . . 

The decision as to the interests involved in a dispute is entrusted by the 
state to the jurist when it is clearly indicated neither by the general interest 
nor by the distribution of power in society as a whole. This situation may 
be brought about by various causes. In the first place very often the parties 
to the dispute are quite unaware of the great social interests involved in 
the decision; very often the latter arc distributed among the various classes 
and ranks in such a manner as to place them above the struggles of class and 
rank; in many cases these social interests are too inconsiderable and insigni¬ 
ficant to become involved in the dispute. Very often, too, the possessors 
of power, who are called upon to render the decision, are not at all involved 
in the conflict of interests. The most important cause however is the fact 
that the powers that are engaged in the struggle in behalf of the different 
interests counterbalance one another or that the influences that proceed 
from the groups that are most powerful politically, economically, or socially, 
are checked or thwarted by other social tendencies, which are based on 
religious, ethical, scientific, or other ideological convictions. 

When the jurist is asked to draw the line between the conflicting interests 
independently, he is avSked, by implication, to do it according to justice. 
This implies, in the first place, something negative. He is asked to arrive 
at a decision without any consideration of expediency and uninfluenced 
by the distribution of power. In recent times, it is true, it has often been said 
that justice, too, is a matter involving questions of power. If the writer 
means to say that the idea of justice, on which the decision is based, must have 
attained a certain power in the body social at the time when it influences 
the judicial finding of norms or the activity of the state, he is indeed stating 
a trutli, but it is a self-evident truth; and a self-evident truth does not require 
statement. But if he means to say that, under the cloak of justice, effect 
is always being given to the influence of political, social, or economic position, 
the statement is manifestly incorrect. A legal norm whose origin can be 
traced to such influences is usually stigmatized by that very fact as something 
unjust. Justice has always weighted the scales solely in favor of the weak 
and the persecuted. A just decision is a decision based on grounds which 
appeal to a disinterested person; it is a decision which is rendered by a person 
who is not involved in the conflict of interests, or which, even though it be 
rendered by a person involved in this conflict, nevertheless is such as a 
disinterested person would render or approve of. It is never based on taking 
advantage of a position of power. When a person who is in a position of 
power acts justly, he acts against his own interest, at any rate against his 
immediate interest, prompted by religious, ethical, scientific, or other 
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ideological considerations; perhaps merely by considerations of prudent policy. 
The parties of political and social justice, e.g. the doctrinaire liberals, the 
English Fabians, the German Social-political or National-Socialist parties, 
the French Solidarists, find their adherents chiefly among ideologists who 
are not personally interested in the political and social conflicts of interests. 
In this fact lies their strength and also their weakness. 

But all of these are negative characteristics. Which are the positive 
characteristics of justice? The catch phrase about balancing of interests 
which is so successful at the present time is not an answer to this question; 
for the very question is: What is it that gives weight to the interests that are 
to be balanced? Manifestly it is not the balancing jurist, writer or teacher, 
judge or legislator, but society itself. The function of the jurist is merely 
to balance them. There are trends caused by the interests that flourish in 
society which ultimately influence even persons that are not involved in 
these conflicting interests. The judge who decides according to justice 
follows the tendency that he himself is dominated by. Justice therefore 
does not proceed from the individual, but arises in society. 

The role of the person rendering the decision is of importance only inas¬ 
much as, within certain limitations, he can select the solution which corres¬ 
ponds most nearly to his personal feelings. But in doing this, he cannot 
disregard the social basis of the decision. If a Spartacus, favored by fortune, 
had abolished slavery in antiquity, or if the socialists should abolish private 
property, let us say in a beleaguered city, as was done in Paris during the 
days of the Commune, these facts would have nothing to do with justice. 
And a judge who, in a decision which he renders, recognizes private property 
in means of production in spite of the fact that he is a socialist, or who admits 
the defense that the debt sued upon in a stock-exchange transaction is a 
gaming debt although in his opinion the setting-up of this plea is a breach of 
good faith, docs not thereby contradict himself. In doing these things he 
is merely being guided by social tendencies against his own individual 
feeling in the matter. A rebellious slave, the government of a beleaguered 
city, like that of Paris during the Commune, can indeed proceed according 
to their individual feelings, but they can do so only because they have been 
removed from social influences by the force of circumstances. Justice is 
a power wielded over the minds of men by society.**® 

It is the function of juristic science, in the first place, to record the trends 
of justice that are found in society, and to ascertain what they are, w'hencc 
they come, and whither they lead; but it cannot possibly determine which 
of these is the only just one. In the forum of science, they are all equally 
valid. What men consider just depends upon the ideas they have concerning 
the end of human endeavor in this world of ours, but it is not the function 
of science to dictate the final ends of human endeavor on earth. That is the 

2® [Yet a society may be so organised that justice according to law favours unduly 
the dominant section, and the judiciary, by being drawn from that section, consciously 
or unconsciously, will tend to favour the needs of that section to the detriment of 
the rest of society. Feudal society affords an illustration. The need for the inter¬ 
vention of medieval chancellors in favour of the oppressed bears this out, but at the 
same time shows the extent to which it is an over-simplification to represent any social 
system as unrelievedly directed to the interests of a dominant class.] 



Ehrlich 


185 


function of the founder of a religion, of the preacher, of the prophet, of the 
preacher of ethics, of the practical jurist, of the judge, of the politician. 
Science can be concerned only with those things that are susceptible of 
scientific demonstration. That a certain thing is just is no more scientifically 
demonstrable than is the beauty of a Gothic cathedral or of a Beethoven 
symphony to a person who is insensible to it. All of these are questions of 
emotional life. Science can ascertain the effects of a legal proposition, but 
it cannot make these effects appear either desirable or loathsome to man. 
Justice is a social force, and it is always a question whether it is potent 
enough to influence the disinterested persons whose function it is to create 
juristic and statute law. 

But although science can teach us nothing concerning the ends, once 
the end is determined, it can enlighten us as to the means to that end. The 
practical technical rules that perform this function are based on the results 
of pure science. There is no science that teaches men that they ought to 
be healthy, but practical medical science teaches men who desire to be 
healthy what they can do, according to the present state of the natural 
sciences, to bring about that result. Practical juristic science is concerned 
with the manner in which the ends may be attained that men are endeavoring 
to attain through law, but it must utilize the results of the sociology of law 
for this purpose. The legal proposition is not only the result, it is also a 
lever, of social development; it is an instrumentality in the hands of society 
whereby society shapes things within its sphere of influence according to its 
will. Through the legal proposition man acquires a power, limited though 
it be, over the facts of the law; in the legal proposition a willed legal order 
is brought face to face with the legal order which has arisen self-actively in 
society. [pp. 198-203] 

The sociology of law then must begin with the ascertainment of the living 
law. Its attention will be directed primarily to the concrete, not the abstract. 
It is only the concrete that can be observed. What the anatomist places under 
the microscope is not human tissue in the abstract but a specific tissue of a 
specific human being; the physiologist likewise does not study the functions 
of the liver of mammals in the abstract, but those of a specific liver of a specific 
mammal. Only when he has completed the observation of the concrete 
does he ask whether it is universally valid, and this fact, too, he endeavors 
to establish by means of a series of concrete observations, for which he has 
to find specific methods. The same may be said of the investigator of law. 
He must first concern himself with concrete usages, relations of domination, 
legal relations, contracts, articles of association, dispositions by last will 
and testament. It is not true, therefore, that the investigation of the living 
law is concerned only with “ customary law ” or with “ business usage.'* 
If one docs any thinking at all when one uses these words—which is not always 
the case — one will realize that they do not refer to the concrete, but to 
that which has been universalized. But only the concrete usages, the relations 
of domination, the legal relations, the contracts, the articles of association, 
the dispositions by last will and testament, yield the niles according to which 
men regulate their conduct. And it is only on the basis of these rules that 
the norms for decision that the courts apply and the statutory provisions 
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that alone have hitherto occupied the attention of jurists arise. The great 
majority of judicial decisions are based on the concrete usages, relations of 
possession, contracts, articles of association, and dispositions by last will 
and testament, that the courts have found to exist. If we would com¬ 
prehend the universalizations, the reductions to unity, and the other methods 
of finding norms that the judge and the lawgiver employ, we must first of 
all know the basis upon which they were carried out. The more we know 
of the Roman banking system, the better shall we understand receptnm 
and litteris contrahere. Does this not hold true for the law of our day ? 
To this extent Savigny was right when he said that the law — and by law 
he means above all the legal proposition — can be understood only from its 
historical connection; but the historical connection does not lie in the hoary 
past, but in the present, out of which the legal proposition grows. 

But the scientific significance of the living law is not confined to its 
influence upon the norms for decision which the courts apply or upon the 
content of statutes. The knowledge of the living law has an independent 
value, and this consists in the fact that it constitutes the foundation of the 
legal order of human society. In order to acquire a knowledge of this order 
we must know the usages, relations of domination, legal relations, con¬ 
tracts, articles of association, declarations by last will and testament, quite 
independently of the question whether they have already found expression 
in a judicial decision or in a statute or whether they will ever find it. The 
provisions contained in the new German Commercial Code regulating stock 
exchanges, banks, publishing houses, and other supplementary provisions 
were full of gaps when they were enacted and, for the most part, have become 
antiquated today. Modem commerce, especially the export trade, has 
meanwhile created an enormous number of new forms, which ought to be 
the subject matter of scientific study as well as those that have been enumerated 
in the statute. Very much that is of genuine value can be found on this point 
in the literature on the science of commerce that is blossoming forth so 
abundantly. A part of the order in the sphere of mining and navigation 
has been made accessible to legal science through mining law, maritime law, 
and the law of inland navigation, but for the most part this has long since 
become antiquated. The factory, the bank, the railroad, the great landed 
estate, the labor union, the association of employers, and a thousand other 
forms of life — each of these likewise has an order, and this order has a 
legal side as well as that of the mercantile establishment, which is being 
regulated in detail only by the Commercial Code. In addition there are 
countless forms in which the activity of these associations manifests itself 
outwardly, above all the contracts. In studying the manufacturing establish¬ 
ment, the legal investigator must pursue the countless, highly intricate 
paths that lead from the acceptance of the order to the delivery of the 
finished products to the customer, to wit the position of the representative 
and of the commercial traveler, the three departments that are to be found 
in every manufacturing establishment (the sales department, the technical 
department, and the manufacturing department), the arrival of the orders, 
the preparation and the preservation of drawings, the computation of the 
cost of the undertaking, the sale price, the calculation for the purpose of 
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checking up, the execution of the order on the basis of the drawings, the 
functions of the manufacturing department, of the master workman, the 
management of the warehouse, the computation of wages by the piece and 
by time, the distribution of wages among the individual workmen, the 
importance of the certificate showing that material has been handed over, 
the price list, the supervision at the gates by porters. Of equal importance 
for the legal side of the order of the undertaking is the keeping of books, the 
taking of inventories, the supervision over the warehouse, the preservation 
of drawings and models, the employment of workmen and of apprentices, the 
working regulations, and the committees of the workmen. 

[pp. 501-503] 


/?. POUND 
Philosophy of Law 
(Revised cd. 1954) 

The End or Purpose of Law 

At the end of the last and the beginning of the present century, a new way 
of thinking grew up. Jurists began to think in terms of human wants or 
desires or expectations rather than of human wills.*-*’* They began to think 
that what they had to do was not simply to equalize or harmonize wills, 
but, if not to equalize, at least to harmonize the satisfaction of wants. 
They began to weigh or balance and reconcile claims or wants or desires 
or expectations, as formerly they had balanced or reconciled wills. They 
began to tliink of the end of law, not as a maximum of self-assertion, but as 
a maximum satisfaction of wants. Hence for a time they thought of the 
problem of ethics, of jurisprudence, and of politics as chiefly one of valuing; 
as a problem of finding criteria of the relative value of interests. In juris¬ 
prudence and politics they saw that we must add practical problems of 
the possibility of making interests effective through governmental action, 
judicial or administrative. But the first question was one of the wants 
to be recognized—of the interests to be recognized and secured. Having 
inventoried the wants or claims or interests which are asserting and for 
which legal security is sought, we were to value them, select those to be recog¬ 
nized, determine the limits within which they were to be given effect in view 
of other recognized interests, and ascertain how far we might give them 
effect by law in view of the inherent limitations upon effective legal action. 
This mode of thinking may be seen, concealed under different terminologies, 
in more than one type of jurist in the present century. 

[Ehrlich's concern is with the actual sociological and economic background to legal 
norms rather than with the mere statements of legal rules by legislators or courts. 
This savours more of the later Realist movement (though lacking some of its doctrinal 
extravagances) than of Pound's a priori catalogues of human interests and values.] 
{Cf Jhering, an/e. p. 180]. 
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Three elements contributed to shift the basis of theories as to the end of 
law from wills to wants, from a reconciling or harmonizing of wills to a 
reconciling or harmonizing of wants. The most important part was played 
by psychology which undermined the foundation of the metaphysical will 
philosophy of law. Through the movement for unification of the social 
sciences, economics also played an important part, especially indirectly 
through the attempts at economic interpretation of legal history, reinforcing 
psychology by showing the extent to which law had been shaped by the 
pressure of economic wants. Also the differentiation of society, involved 
in industrial organization, was no mean factor, when classes came to exist 
in which claims to a minimum human existence, under the standards of the 
given civilization, became more pressing than claims to self-assertion. 
Attention was turned from the nature of law to its purpose, and a functional 
attitude, a tendency to measure legal rules and doctrines and institutions 
by the extent to which they further or achieved the ends for which law exists, 
began to replace the older method of judging law by criteria drawn from 
itself. In this respect the thought of the present is more like that of the 
seventeenth and eighteenth centuries than that of the nineteenth century. 
French writers have described this phenomenon as a “ revival of juridical 
idealism.” But in truth the social utilitarianism of today and the natural- 
law philosophy of the seventeenth and eighteenth centuries have only this 
in common: Each has its attention fixed upon phenomena of growth; each 
seeks to direct and further conscious improvement of the law. 

In its earlier form social-utilitarianism, in common with all nineteenth- 
century philosophies of law, was too absolute. Its teleological theory was 
to show us what actually and necessarily took place in lawmaking rather 
than what we were seeking to bring about. Its service to the philosophy of 
law was in compelling us to give over the ambiguous term ” right ” and to 
distinguish between the claims or wants or demands, existing independently 
of law, the legally recognized or delimited claims or wants or demands, and 
the legal institutions, which broadly go by the name of legal riglits, whereby 
the claims when recognized and delimited are secured. Also it first made 
clear how much the task of the lawmaker is one of compromise. . . . Con¬ 
flicting individual wills were to be reconciled absolutely by a formula which 
had ultimate and universal authority. When we think of law as existing 
to secure social interests, so far as they may be secured through an ordering 
of men and of human relations through the machinery of organized political 
society, it becomes apparent that we may reach a practicable system of 
compromises of conflicting human desires here and now, by means of a mental 
picture of giving effect to as much as we can, without believing that we have 
a perfect solution for all time and for every place. , . . 2 ® 

. . . Social utilitarianism has stood in need of correction both from 
psychology and from sociology. It must be recognized that lawmaking 
and adjudication are not in fact determined precisely by a weighing of interest. 
In practice the pressure of wants, demands, desires will warp the actual 

[Sociological jurisprudence relies on “ valuations ” but these are relative, not absolute 

in character.] 
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compromises made by the legal system this way or that. In order to main¬ 
tain the general security we endeavor in every way to minimize this warping. 
But one needs only to look below the surface of the law anywhere at any 
time to see it going on, even if covered up by mechanical devices to make 
the process appear an absolute one and the result a predetermined one. 
We may not expect that the compromises made and enforced by the legal 
order will always and infallibly give effect to any picture we may make of 
the nature or ends of the process of making and enforcing them. Yet there 
will be less of this subconscious warping if we have a clear picture before us 
of what we are seeking to do and to what end, and if we build in the image 
thereof so far as we consciously build and shape the law. 

Difficulties arise chiefly in connection with criteria of value. If we say 
that interests are to be catalogued or inventoried, that they are then to be 
valued, that those which are found to be of requisite value are to be recognized 
legally and given effect within limits determined by the valuation, so far as 
inherent difficulties in effective legal securing of interests will permit, the 
question arises at once, How' shall we do this work of valuing? Philosophers 
have devoted much ingenuity to the discovery of some method of getting at 
the intrinsic importance of various interests, so that an absolute formula 
may be reached in accordance wherewith it may be assured that the weightier 
interests intrinsically shall prevail. But I am skeptical as to the possibility of an 
absolute judgment. We are confronted at this point by a fundamental question 
of social and political philosophy. I do not believe the jurist has to do more 
than recognize the problem and perceive that it is presented to him as one 
of securing all social interests so far as he may, of maintaining a balance or 
harmony among them that is compatible with the securing of all of them. 
The last century preferred the general security. The present century has 
shown many signs of preferring the individual moral and social life.®® I 
doubt whether such preferences can maintain themselves. 

Social utilitarians would say, weigh the several interests in terms of the 
end of law. But have we any given to us absolutely ? Is the end of law 
anything less than to do whatever may be achieved thereby to satisfy human 
desires ? Are the limits any other than those imposed by the tools with 
which we work, whereby we may lose more than we gain, if we attempt to 
apply them in certain situations ? If so, there is always a possibility of 
improved tools. The Greek philosopher who said that the only possible 
subjects of lawsuit were “ insult, injury, and homicide ” was as dogmatic 
as Herbert Spencer, who conceived of sanitary laws and housing laws in 
our large cities as quite outside the domain of the legal order. Better legal 
machinery extends the held of legal effectiveness as better machinery has 
extended the field of industrial effectiveness. 1 do not mean that the law 
should interfere as of course in every human relation and in every situation 
where someone chances to think a social want may be satisfied thereby. 
Experience has shown abundantly how futile legal machinery may be in its 
attempts to secure certain kinds of interests. What I do say is, that if in 

[This seems to contradict the trend towards ** collectivism *’ in twentieth-century 

society.] 
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any field of human conduct or in any human relation the law, with such 
machinery as it has, may satisfy a social want without a disproportionate 
sacrifice of other claims, there is no eternal limitation inherent in the nature 
of things, there are no bounds imposed at creation to stand in the way of 
its doing so . . . 

. . . For the purpose of understanding the law of today I am content 
with a picture of satisfying as much of the whole body of human wants as 
we may with the least sacrifice. I am content to think of law as a social 
institution to satisfy social wants—the claims and demands and expectations 
involved in the existence of civilized society—by giving effect to as much as 
we may with the least sacrifice, so far as such wants may be satisfied or such 
claims given effect by an ordering of human conduct through politically 
organized society. For present purposes 1 am content to see in legal history 
the record of a continually wider recognizing and satisfying of human wants 
or claims or desires through social control; a more embracing and more 
effective securing of social interests; a continually more complete and 
effective elimination of waste and precluding of friction in human enjoyment 
of the goods of existence—in short, a continually more efficacious social 
engineering. [pp. 42-47] 


AMERICAN RESTATEMENT OF TORTS 
§ 1. Interest 

The word “ interest ” is used throughout the Restatement of this Subject 
to denote the object of any human desire. 

Comment : 

a. As defined in this Section, the word interest ” is used to denote 
anything which is the object of human desire. It carries no implication 
that the interest is or is not given legal protection, that is, that the realization 
of the desire is regarded as of sufficient social importance to lead the law 
to protect the interest by imposing liability on those who thwart its realization. 
Thus, emotional tranquillity, for which the great mass of mankind feels a 
keen desire, is as much an “ interest,” as ” interest ” is defined in this Section, 
as is the interest in the possession of land or the security of one’s person. 
While these are all ” interests,” they differ in that the former is given little 
or no protection while the common law from its very beginning has given 
the fullest protection to these latter interests. 

The object of desire must be distinguished from the thing in respect to 
which the desire is entertained. Thus, everyone desires that his body shall 
be free from material harm. The object of this desire is the security of the 
body and not the body itself. The body, the security of which is desired, is 
the subject of the desire and not its object. 

[Here Pound displays his attachment to the nineteenth-century belief in evolutionary 
progress; nor is this surprising, since the sociological creed is essentially an optimistic 
one which puts its faith in human perfectibility, especially in social relations.] 
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6. “ Interest ” as distinguished from “ right,'"'" In so far as an “ interest,” 
as defined in this Section, is protected against any form of invasion, the inter¬ 
est becomes the subject matter of a “ right ” that either all the world or certain 
persons or classes of its inhabitants shall refrain from the conduct against 
which the interest is protected or shall do such things as are required for its 
protection. 

c. “ Interest ” and “ desire.'^ Society may regard a particular desire 
as improper and may, therefore, by common law or by statute impose 
criminal responsibility or civil liability upon an effort to satisfy the desire 
by realizing its object. On the other hand, society may recognize the desire 
as so far legitimate as to make criminally punishable or civilly liable those 
who defeat its realization. Between these two extremes there are two other 
types of desire: (1) those which arc recognized as so far legitimate that one 
who acts for the purpose of satisfying them is protected from criminal 
responsibility or civil liability which would otherwise attach to his conduct, 
but which are not recognized as so important as to make the interference 
with their realization a criminal offense or a civil wrong; (2) those as to 
which the law stands completely neutral, neither protecting the interest nor 
recognizing it as creating a privilege to satisfy it without liability, nor on the 
other hand, imposing criminal responsibility or civil liability upon one who 
seeks to gratify the desire of which the interest is the object. 

d. Legally protected interests. If society recognizes a desire as so far 
legitimate as to make one who interferes with its realization civilly liable, 
the interest is given legal protection, generally against all the world so that 
everyone is under a duty not to invade the interest by interfering with the 
realization of the desire by certain forms of conduct. Thus the interest in 
bodily security is protected against not only intentional invasion but against 
negligent invasion or invasion by the mischances inseparable from an ultra- 
hazardous activity. There is a right in every man against everyone else 
that his interest in bodily security shall not be invaded in any of these manners. 
On the other hand, the interest in freedom from mere offensive bodily 
contacts is protected only against acts done with the intention stated as 
necessary in that part of the Restatement which deals with liability for such 
contacts. Therefore, there is a right to freedom from only such contacts 
as are so caused, and there is no duty other than a duty not to cause offensive 
touchings by acts done with the intention there described. 

e. Rationale, The entire history of the development of Tort law shows 
a continuous tendency to recognize as worthy of legal protection interests 
which previously were not protected at all. Naturally, this tendency is not 
uniform in every common law jurisdiction. The interest of a wife in the 
consortium of her husband was not recognized at common law as wortliy 
of protection even against acts intended to deprive the wife thereof. Indeed, 
it is not today so recognized in any part of the British Empire and accordingly 
is not there protected by a legal right. On the other hand, this interest was 
protected against intentional invasion in Ohio during the latter part of the 
last century and within a few years thereafter substantially every American 

[See Best v. Samuel Fox Ltd. [1952] A.C. 716 ; but an action does lie at the suit of a 

wife for enticement of her husband.] 
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jurisdiction joined in so protecting it. Again, the interest in privacy which 
many persons regard as of great importance, at one time seemed likely to 
gain legal protection and thus to become the subject of a right. However, 
the tendency so to recognize it has at least temporarily spent its force and, 
as a thing in itself, the interest in privacy is at present recognized in only a 
very few American jurisdictions. 

It is altogether unlikely that this tendency to give protection to hitherto 
unprotected interests and to extend a greater protection to those now in¬ 
frequently protected has ceased. In the Restatement of Torts the word “ in¬ 
terest ” as defined in this Section readily lends itself to an analysis of tort 
liability which indicates the extent to which the law at present protects the 
realization of the desires of human beings. Because of the probability that 
the tendency to give legal protection to interests now unprotected and to 
increase the protection given to those now imperfectly protected will con¬ 
tinue, the Restatement of this Subject contains numerous “ caveats.” These 
call attention to the fact that the Institute takes no position as to whether 
the protection given to a particular interest by the rule stated in the Section 
to which the Caveat applies should or should not be extended to other 
analogous situations which have not been the subject of judicial considera¬ 
tion. [pp. 2-5] 

§ 281. Statement of the Elements of a Cause of Action for Negligence 

The actor is liable for an invasion of an interest of another if: 

(a) the interest invaded is protected against unintentional invasion, and 

(b) the conduct of the actor is negligent with respect to such interest or 
any otlier similar interest of the other which is protected against 
unintentional invasion, and 

(c) the actor's conduct is a legal cause of the invasion, and 

(d) the other has not so conducted himself as to disable himself from 

bringing an action for such invasion. [p. 734] 

Comment: 

Risk to particular interests. Conduct may be negligent because it involves 
an unreasonable risk of invading one of a particular species of interests, such 
as an interest of personality, but may involve no realizable risk of invading 
an interest of another species, such as an interest in land or chattels. If so, 
the actor is liable for the harm done to any interest of personality, even though 
it be different from that the risk to which made his conduct negligent. He 
is, however, not liable for harm done to land or chattels belonging to the 
person as to whose interests of personality the actor's conduct was negligent. 
Similarly, if the actor’s conduct involves a risk only to the land and chattels 
of another, the actor is not liable for harm unexpectably done to any of the 
other’s interests of personality. 

Illustration: 

A, a passenger of the X and Y Railway Company is attempting to board 
a train while encumbered with a number of obviously fragile parcels. B, 
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a trainman of the company, in assisting A, does so in such a manner as to 
make it probable that A will drop one or more of the parcels. A drops a 
parcel which contains fireworks, although nothing in its appearance indicates 
this. The fireworks explode, injuring A’s eyes. The railway company is 
not liable to A.3*-* [pp. 734-735] 


R. POUND 

Outlines of Jurisprudence 
(5th ed. 1943) 

The Programme of the Sociological School 

Sociological jurists insist upon eight points: 

(1) Study of the actual social effects of legal institutions, legal precepts 
and legal doctrines. 

(2) Sociological study in preparation for law-making. 

(3) Study of the means of making legal precepts efiective in action.®^ 

(4) Study of juridical method. 

(5) A sociological legal history; study of the social background and 
social effects of legal institutions, legal precepts, and legal doctrines, and of 
how these effects have been brought about. 

(6) Recognition of the importance of individualized application of legal 
precepts — of reasonable and just solutions of individual cases. 

(7) In English-speaking countries, a Ministry of Justice. 

(8) That the end of juristic study, toward which the foregoing are but 
some of the means, is to make effort more effective in achieving the purposes 
of law. 


Characteristics of Recent Legal Science 

(1) The functional attitude. 

(2) Study of law in relation to and as part of the whole process of social 
control. 

(3) The movement for preventive justice. 

(4) The movement for individualization. 

(5) The movement for team work with the other social sciences. 

The Problems of Jurisprudence Today 

(1) The valuing of interests. 

(2) The relation of law to administration. 

[Sec Palsgraf v. Long Island Railroad Co, (1928) 284 N.Y. 339; and cf, Bourhill v. 
Young 11943] A.C. 92.] 

[Pound's numerous references to legal writings under each of these points are 
omitted.] 

[The working of the legal aid scheme would be most relevant here.] 
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(3) The limits of effective legal action. 

(4) The means of informing judges, jurists and law-makers as to the 
social facts involved in legislation and in the judicial finding, shaping, and 
application of legal precepts. 

(5) Improvement in the form of the law — “ restatement,” codification. 

[pp. 16-19] 


/?. POUND 

Contemporary Juristic Theory 
(1940) 

A Measure of Values 

Since Jhering showed us the difference between the legal institution we set 
up to secure a recognized claim or demand and the claim or demand itself, 
as it exists apart from the law,^? we have knoun the claim or demand by 
the name of interest. The term has occasioned some confusion because it 
has easily been confused with an idea of advantage; the more so since 
Jhering’s social utilitarianism made social advantage the criterion of 
value and treated it as something given, as something we know exactly as 
we know that a certain claim or demand exists de facto and is pressed upon 
lawmakers and courts for recognition. Everyone has an interest in, that is, 
makes a claim to the satisfaction of his desires. They are his interests as he 
sees it, and his view of the matter cannot be ignored by telling him it is not to 
his advantage to want what he feels he wants and insists he ought to have. 
Very likely we can’t give him what he claims or all that he claims, but it 
is because we have to consider the conflicting or overlapping claims of others, 
not because we decide he does not want it. We must, therefore, as 1 have 
said, begin by ascertaining what are the claims or demands which press upon 
lawmakers and judges and administrative agencies for recognition and 
securing. 

In the inventory with which we must begin it is convenient to classify 
the interests of which the legal order must take account as individual or 
public or social. All interests are those of individual human beings asserted 
by individuals. But some are claims or demands or desires involved in the 

[The recent controversy as to the legal prohibition of homosexuality between consent¬ 
ing male adults in private and the control of prostitution, discussed in the Wolfenden 
Report on Homosexuality and Prostitution (1957), Cmd. 247, would come under this 
head.] 

[Typical examples, it may be suggested, where the law is much in need of such back¬ 
ground information, but where it has arrived at solutions in seeming disregard of 
the problems of modern life, are cases involving abuse of rights; the right to privacy; 
the protection of the right to work as affected by various forms of the “ closed shop ”; 
the restitution of property resulting from unjust enrichment; and rights of property 
as between spouses and the extent to which these may affect third parties.] 

[Sec ante, p. 180; but cf. p. 178,] 
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individual life and asserted in title of that life. Others are claims or demands 
or desires involved in life in the politically organized society and asserted in 
title of that society. Others or the same in other aspects are claims or demands 
or desires involved in social life in civilized society and asserted in title of 
that life. Every claim does not necessarily go once and for all in one of 
these categories. The same claim may be asserted and may have to be looked 
at from different standpoints; it may be asserted in title of more than one 
aspect of life. Thus my claim to my watch may be asserted as an individual 
interest of substance when I sue someone, who walks off with it without 
my consent, either to recover possession of it or to obtain the money value 
as damages for converting it. But it may be looked at also as a social interest 
in the security of acquisitions and asserted as such when I persuade the district 
attorney to prosecute for larceny someone who has stolen it from me. 

A mere sketch in broad lines of the scheme of interests which have pressed 
upon the legal order in the past will suffice for our purposes. Individual 
interests are interests of personality or interests in the domestic relations or 
interests of substance. Interests of personality are those involved in the 
individual physical and spiritual existence; in one s body and life, i.e. security 
of his physical person and his bodily health, in free exertion of one’s will, 
i.e. freedom from coercion, and from deception as to what one is tricked into 
doing by false representations, in free choice of location, in one’s reputation, 
in freedom to contract and of entering into relations with others, in free 
industry, i.e. in freely employing himself or gaining employment in any 
occupation or activity for which he is or is considered qualified, and in free 
individual belief and opinion. It is enough to point out in passing that the 
interests in freedom of contract and in freedom of industry overlap or come 
into competition with claims of laboring men asserted through trade unions 
and have raised typically difficult questions for the courts for a generation. 

Like difficult questions are raised by individual interests in the domestic 
relations. It is obvious that husband and wife have each a claim or demand 
which they make against the whole world that outsiders shall not interfere 
with the relation. Yet on a weighing of all the interests involved California 
and many other states have been impelled to abrogate the action for alienation 
of affections by which that interest had been secured. The interest is still 
recognized but effective security is now denied. It is obvious too that the 
relation involves reciprocal claims or demands which each asserts against 
the other. The claims of the husband to the society of the wife and to her 
services for the benefit of the household, formerly well secured, are now 
deprived of all substantial security on a weighing in comparison with the 
individual interest of the wife in individual free self-assertion. But the claim 
or demand of the wife for support and maintenance is not only recognized 
but is secured in a variety of ways which make it one of the best secured 
interests known to the law. So it is with the interests involved in the relation 
of parent and child. Formerly the claims of the parent were given effect 
by privileges of correction, by control of the child’s earnings, and by a wide 
authority of shaping the training and bringing up of the child in every phase. 
Everywhere today individual interests of the child and a social interest in 
dependents have been weighed against the claims of parents, and juvenile 
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courts, courts of domestic relations, and family courts in our large cities have 
greatly changed the balance of these interests. 

By interests of substance we mean the claims or demands asserted by 
individuals in title of the individual economic existence. Claims with respect 
to property involve too many questions to make it worth while to do more 
than mention them in the present connection. It will be more useful for 
our immediate purpose to look at a group of interests in economically 
advantageous relations with others. Such relations may be social or 
domestic or official or contractual. If a man is wrongfully and maliciously 
expelled from a social club the injury to his social standing in the community 
may have a serious economic effect upon him. Yet other claims have to 
be considered and the courts cannot compel the members of the club to 
associate with him if they persist in refusing to do so.**** In one case where 
the courts ordered the expelled member restored to membership the club 
reinstated him and then dissolved and formed a new club, leaving him out. 
We have noted already how claims of the husband to the services of the wife 
in the household are no longer effectively secured either against outside 
interference with the relation or against the wife’s refusal to perform. As to 
official relations, public interests have to be w'eighed and the older conception 
of property in a profitable office has been given up. But the most significant 
questions have arisen with respect to contractual relations. If A has a 
contract with B he makes a claim against the whole world that third persons 
shall not interfere to induce B to break the contract. Yet the third person 
may assert claims which have to be taken account of in this connection, 
and some of the hardest questions in labor law have turned on recognition 
of claims of labor organizations to induce breaking of contracts of employ¬ 
ment and what should be regarded as giving a privilege to interfere with such 
contracts. 

As to public interests, it will be enough to instance one type of question 
where difficult problems of weighing have arisen. How far is the dignity of 
the political organization of society an interest to be taken into account ? 
When the political organization was struggling with kin organization and 
religious organization for the primacy in social control, the dignity of the state 
was a very serious matter. Hence it was settled that the state could not be 
sued without its consent, that its debts could not be set off against its claims, 
that it was not estopped by what was done by its officials, and that its claims 
were not lost by official neglect to assert them nor barred by limitation. 
Other public interests, e.g, a claim to unimpaired efficiency of the political 
organization, entered into the reckoning. But the extent to which the rules 
just mentioned secure no more than the dignity of the state and the weight 
to be given to that interest today are controversial subjects in public law. 

One could devote a whole lecture to a catalogue of social interests. First 
we may put the general security, including claims to peace and order, the 
first social interest to obtain legal recognition, the general safety, long recog¬ 
nized under the maxim that the public safety is the highest law, the general 

[On the attitude of English law to this difficult problem, see D. Lloyd, “ The Right 

to Work” (1957) 10 Current Legal Problems ^ p. 36.] 
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health, the security of acquisitions and the security of transactions. The 
two last afford an excellent example of the overlapping and conflict of recog¬ 
nized interests. From the standpoint of the security of acquisitions a thief 
or one who wrongfully holds another’s property should not be able to transfer 
to a third person a better title than he has. But from the standpoint of the 
security of transactions, people generally who have no knowledge or notice 
of the owner’s claim and, acting in good faith, part with value in a business 
transaction with one in possession of the property ought to be protected. 
Possession ought to give a power of business transactions as to the thing 
possessed and apparently owned. This question as to tlic limits of what 
is called negotiability has been coming up all over the world and recent 
legislation has been giving greater effect to the security of transactions in 
comparison with the security of acquisitions. Closely related, and scarcely 
less important is the social interest in the security of social institutions, 
domestic, religious, political, and economic. According as one gives the 
chief weight to the individual claims of husband and wife or to the social 
interest in marriage as a social institution, he arrives at different results on 
the vexed questions of divorce legislation. According as he gives more weight 
to individual interests in free belief and opinion or to the social interest in 
the security of political institutions, he will reach different results as to legis¬ 
lation against and prosecutions for sedition. Other important social interests 
arc an interest in the general morals, an interest in the use and conservation 
of social resources, and an interest in general progress, social, political, 
economic and cultural. Finally and by no means least there is the social 
interest in the individual life, the claim or demand asserted in title of social 
life in civilized society that each individual be secure in his freedom, have 
secured to him opportunities, political, social and economic, and be able to 
live at least a reasonably minimum human life in society. Here again all 
manner of overlappings and conflicts are continually encountered. But 
perhaps enough has been said to bring out that every item in the catalogue 
requires to be weighed with many others and that no one can be admitted to 
its full extent without impairing the scheme as a whole. [pp. 60-67] 

After interests have been recognized and delimited there still remains 
how^ to secure them and the problem of a measure of values is decisive here 
also. One way is to confer a legal right, that is a capacity of influencing 
others through invoking the force of politically organized society. My 
interest of substance is secured in one of its aspects by a legal right of posses¬ 
sion of my watch. If someone takes it ] can regain possession by an action 
in the courts. My interest of substance is secured in another of its aspects 
by a legal right of excluding others from my garden. All others are under a 
legal duty of keeping out and can be sued in court if they do not and are under 
a legal liability if in anything they do they cast an unreasonable risk of injury 
upon it and injury results. I can go into the courts and enforce that liability. 
Another way is to confer a legal powder. A wife has an interest in support 
by the husband. If he does not provide her with necessaries, she can pledge 
his credit at the grocer’s and he can be held by the grocer as if he had bought 
them himself. Again recognized interests may be secured legally by privileges. 
You have a recognized interest in the integrity of your physical person. I 
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have a recognized interest in the exclusive enjoyment of my garden. If a 
lunatic chases you with a hatchet, the law confers on you a privilege in that 
emergency of running across my garden to safety. Or finally, recognized 
interests may be secured by a liberty, by a condition of legal hands off, as 
for instance what is called the right to pursue a lawful calling. The law 
leaves your natural liberty in that respect unrestrained. You may choose 
what calling you like. It will be seen that an adjustment of claims to a measure 
of values governs here as in every other step in the legal adjustment of 
relations and ordering of conduct. . . . 

. . . What then is the practical measure of values which the law has been 
using where theories have failed it ? Put simply it has been and is to secure 
as much as possible of the scheme of interests as a whole as may be with the 
least friction and waste-* **; to secure as much of the whole inventory of interests 
as may be with the least impairment of the inventory’ as a whole.No matter 
what theories of the end of law have prevailed, this is what the legal order 
has been doing, and as we look back we see has been doing remarkably 
well. \pp. 73-76] 

It is too much to expect that the results achieved by long experience of 
administering justice according to law can be achieved independently by 
even the wisest of men acting on single cases with notliing but their personal 
judgment to guide them. If a court in one of our large cities, with one hundred 
and fifty thousand cases a year before it, had to work out a balancing or 
harmonizing or adjustment of interests in each case, as something unique 
for the single case, there could not be judges enough provided to do the 
work. An architect may use formulas of the strength of materials although 
he could not work out one of them independently. A judge may use a for¬ 
mula of law, embodying long experience of deciding cases, although he 
personally has had little or none of the experience formulated and would 
not know how to reach the formula independently. 

While philosophers are debating whether a scheme of values is possible, 
lawyers and courts have found a workable one which has proved as adequate 
to its tasks as any practical method in any practical activity. Without 
putting it in that way they have treated the task of the legal order as an engi¬ 
neering task of achieving practical results with a minimum of friction and 
waste. Wc must not forget that law is not the only agency of social control. 
The household, the church, the school, voluntary organizations such as 

[Recently, Pound has expressed a preference for stating the task of law not in terms of 
satisfying human demands, but of “ providing as much as we may of the total of 
man's reasonable expectations in life in civilised society.” One of such expectations 
he regards as "free self-determination” (sec (1954) 68 Harv.L.R. 1, at p. 19). 
But the precise distinction between a demand and an expectation for this purpose 
is hardly clear.] 

^ fThc problem here is to determine by what standard it is to be judged that one interest 
is to prevail over another. Social utility, for instance, may decree the extinction of 
criminal lunatics, but our sense of justice or morality may demand their preservation. 
Aristotle's theory of distributive justice breaks down because it fails to provide a 
standard of reference (cf. H. Kelsen, What is Justice?, pp. 127-128); Pound seems 
to consider that a ready test can be found, by assessing the resultant ” friction and 
waste” involved in different solutions. But these are very intangible and even 
subjective conceptions as applied to human society. See also De Jouvenel, post, 
p. 199.] 
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trade associations, professional associations, social clubs and fraternal 
organizations, each with their canons of conduct, do a greater or lesser 
part of the task of social engineering. But the brunt of the task falls on the 
legal order. The increasing secularization of social control, the disinte¬ 
gration of kin organization, loosening of the discipline of the household, 
loss of ground by the church and secularizing of education, have added 
immeasurably to what we expect of the law. It is the more idle to expect 
its task to be performed by some off-hand system of personal discretion 
applied to single cases as unique. 

There is at any rate an engineering value in what serves to eliminate or 
minimize friction and waste. It may be that an ethical value may be found 
in what gives the most effect to human demand with the least sacrifice. At 
any rate William James thought so. It may be that this adjustment of com¬ 
peting interests with a minimum of waste makes for civilization and has a 
philosophical value. 

I am not offering this idea of social engineering as a cure-all to be taken 
over by political and Juristic theory and used to solve all the difficult problems 
of the science of law in the world of today. ^ ^ What I have set forth is no more 
than a description of how the legal order actually functions. [pp. 79-80] 


B. DE JO WEN EL 
Sovereignty (1957) 

The Notion of Relevance 

This notion of relevance is fundamental to all problems of justice. If I 
have to effect a distribution of something among a series of individuals, I 
must, if 1 am to be just, found my classification and proportions on the 
serial order of these Individuals in another plane; this serial order is my 
standard of reference. And if my final share-out does not conform to the serial 
order of reference, I show myself unjust. But, in addition, the serial order 
which I make my standard of reference must be relevant to the final share-out. 
If, for instance, it is a case of leaving my goods at death and I take as my 
standard for their share-out the serial order of degrees of relationship with 
myself, this standard of reference will be thought relevant; but if, as head of 
a government, I take the serial order of degrees of relationship as my standard 

[lam tempted here to quote Mr. J. B. Priestley’s remarks arising out of a trip across 
the United States. *’ People load themselves with anxiety and grief because they will 
discuss their lives as if they were engineers on a job . .. Nice people talk like this 
and then worry themselves sick, for here arc the ‘ problems * but where are the neat 
solutions, settling them once for all? They forget that human relationships don’t 
belong to engineering, mathematics, chess, w'hich offer problems which can be per¬ 
fectly solved ... But this is what happens ... in a mechanistic society. And when 
they have turned away in despair from these * problems,’ they begin asking for more 
and better * machinery ’ where in fact there cannot be any machinery at all.” J. B. 
Priestley and Jacquetta Hawkes, Journey Down a Rainbow (1955), p. 88.] 
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for nominating to high office, my choice will be thought scandalous, because 
the standard of reference is irrelevant for the purpose. 

There is injustice whenever the mind is scandalised by false proportions 
—a thing which happens either when the serial order laid down is not respec¬ 
ted or when that serial order is clearly irrelevant. Let us take a concrete 
case. An industrialist, compelled by a falling off in orders to discharge 
several members of his staff, dismisses not the most recently engaged but 
those who are the least useful to him in his business; this choice may seem 
just to him and unjust to his employees, who consider that he ought to apply 
the seniority rule, under which he would discharge those who had least 
service with him—the latest arrivals. There is in this case a clash between 
two conceptions of the just. Now let us suppose that the employer acts in 
the same way but that there is a general contract laying down the rule of 
seniority; in this case the conduct of the employer is unjust because it does 
not conform to the rule laid down. Lastly, let us suppose that the employer 
himself enunciated the rule of seniority, which he claims to apply but in 
fact violates; in this case there is injustice of a radical and absolute kind. 

Analogous instances to the last two cases frequently occur in social 
life, and cause reactions which are as violent as they are legitimate; they 
involve, however, no intellectual problem. The intellectual problem is 
directly posed by whatever has affinity with the first case; for here there is 
a clash between two conceptions of the just, each of w hich is solidly founded. 

The Problems of Justice 

There is no problem of justice when those who have to make a share-out 
know by reference to what serial order, whether agreed or by common 
consent relevant, this share-out must be made. The just share-out is that 
which conforms to the relevant serial order, and the man who aims at apply¬ 
ing it conscientiously displays the virtue of justice, since his purpose is to 
assure to each his due. On the other hand, there is a problem of justice 
when there is doubt or dispute as to the serial order relevant to the occasion. 
More than that, and this is what makes for trouble, two or more men may be 
in conflict as to what is just in a case in which each of them displays the 
virtue of justice, each being determined to apply conscientiously the serial 
order which he thinks relevant. So we see that the thorny problems are those 
concerned with the choice of a criterion relevant to the occasion. 

[pp. 153-154] 

. . . Thus, the amount of resources which it will be thought just to 
devote to an end will turn on the importance attached to that end. But men 
are very unevenly taken up with distant ends necessitating collective action; 
thus a minority of promoters with a lively sense of ends requiring action, 
who therefore regard resources as first and foremost means of action, is 
naturally bound to come into conflict with a majority whose nature it is to 
regard resources as means of existence. The result is that tension underlies 
every process of share-out; it is the more serious with every rise in importance 
of the blocks of resources to be divided. That is the reason why it is wise 

[Cf, the discussion in A. Ross, On Law and Justice (1958), Chap. 12.] 
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to break up the general process of share-out into as many small, disconnected 
share-outs as possible. The more comprehensive the process the more 
serious the tension.^® [p. 157] 


R. POUND 

Social Control through Law 
(1942) 

Jural Postulates 

But the practical process of the legal order does not stop at finding by 
experience—by trial and error and judicial inclusion and exclusion—what 
will serve to adjust conflicting or overlapping interests. Reason has its part 
as well as experience. Jurists work out the jural postulates, the presup¬ 
positions as to relations and conduct, of civilized society in the time and 
place, and arrive in this way at authoritative starting points for legal reason¬ 
ing. Experience is developed by reason on this basis, and reason is tested 
by experience. Thus we get a second method, namely, valuing with reference 
to the jural postulates of civilization in the time and place. Newly arising 
claims are measured by these postulates when they push for recognition. 
When recognized they are adjusted to other recognized interests by this 
measure. When they are delimited with reference to other interests the means 
of securing them are determined by this same measure. 

A generation ago I sought to formulate the jural postulates of civilized 
society in our time and place, for the purposes of systematic exposition of 
private law (i.e., the law governing individual interests and relations of 
individuals with their fellows) in five propositions, with certain corollaries. 
For the present purpose we need not look at the corollaries. What I sought 
to do was to formulate what was presupposed by the law as to possession, 
as to property, as to legal transactions and resulting relations, and as to 
wrongs. As I should put them now they read: 

1. In civilized society men must be able to assume that others will commit 
no intentional aggressions upon them. 

2. In civilized society men must be able to assume that they may control 
for beneficial purposes what they have discovered and appropriated to their 
own use, what they have created by their own labor, and what they have 
acquired under the existing social and economic order. 

3. In civilized society men must be able to assume that those with whom 
they deal in the general intercourse of society will act in good faith and 
hence 

In reality the conflict is threefold: in what proportions should resources be regarded 
as means of action or as means of existence; how to distribute the means of existence; 
how to share out the means of action among different ends as to the relative importance 
of which there is disagreement. 
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(a) will make good reasonable expectations which their promises or 
other conduct reasonably create; 

(b) will carry out their undertakings according to the expectations which 
the moral sentiment of the community attaches tliereto; 

(c) will restore specifically or by equivalent what comes to them by 
mistake or unanticipated or not fully intended situation whereby they receive 
at another’s expense what they could not reasonably have expected to receive 
under the circumstances. 

4. In civilized society men must be able to assume that those who are 
engaged in some course of conduct will act with due care not to cast an 
unreasonable risk of injury upon others. 

5. In civilized society men must be able to assume that those who main¬ 
tain things likely to get out of hand or to escape and do damage will restrain 
them or keep them within their proper bounds. . . 

. . . But it has been becoming more and more evident that the civilization 
of the time and place presupposes some further propositions which it is by 
no means easy to formulate, since the conflict of interests involved has by 
no means been so thoroughly adjusted that one may be reasonably assured 
of the basis upon which the adjustment logically proceeds. 

In general, a postulated claim of the job holder to security in his job is 
becoming recognized. But exactly in w'hat sort of job holders and in what 
sorts of jobs a right is to be recognized is far from clear. Moreover, the 
regime of collective bargaining with organizations commanding a majority 
of votes in a plant seems to involve a proposition that the minority are not 
to have a recognized right to their jobs as against the prevailing majority 
organization. The most that can be said at present is that the employer- 
employee relation is being removed from the domain of contract and is 
coming to involve a security of tenure not depending upon agreement. 

Another emerging jural postulate appears to be that in the industrial 
society of today enterprises in which numbers of men are employed will 
bear the burden of what might be called the human wear and tear involved 
in their operation. Some such postulate is behind workmen’s compensation 
laws. But in the administration of those laws there is much to suggest a 
wider proposition. There are also other indications of a third proposition, 
which may come to include the second, namely, that the risk of misfortune 
to individuals is to be borne by society as a whole. Some such postulate 
seems to be behind what has been called the insurance theory of liability and 
is behind much social security legislation. [pp. 112-116] 


^ [On these postulates H. J. Laski {American Democracy (1949), p. 443), commented; 

After his long journeys through the immense literature of legal theory he arrives 
at a framework of principles which are the obvious outcome of his affection for the 
country town of Lincoln, Nebraska . . . they are framed, that is to say, for a com¬ 
munity of small owners such as the Middle West knew in the epoch first following 
the Civil War.*' There is nothing to suggest (adds Laski) that Pound has considered 
the implications of the giant corporation, labour relations, the effect of a market 
economy, the dependence of industry on business, and so on (p. 444). Pound's 
further postulates may seem a very timorous attempt to sound the fundamentals 
of the new collectivist society.] 
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The “ Revolt against Formalism ” ^ 

In the nineteenth and at the beginning of the present century, laissez- 
faire was the dominant creed in America. This creed w^as associated, 
in the intellectual sphere, with a certain attachment to what has been 
called “ formalism ” in philosophy and the social sciences. This 
was marked by a reverence for the role of logic and mathematics 
and a priori reasoning as applied to philosophy, economics and juris¬ 
prudence, with but little urge to link these empirically to the facts of 
life. Yet empirical science and technology were increasingly domina¬ 
ting American society and with this development arose an intellectual 
movement in favour of treating philosophy and the social sciences, 
and even logic itself, as empirical studies not rooted in abstract for¬ 
malism. In America this movement was associated with such figures 
as William James and Dewey in philosophy and logic, Veblen in 
economics. Beard and Robinson in historical studies, and Mr. Justice 
Holmes in Jurisprudence. It is important to note that this movement 
was especially hostile to the so-called British empirical school derived 
from Hume, and to which Bentham, Austin and Mill adhered. For 
while it is true that these thinkers were positivist and anti-metaphysical, 
they were, for the anti-formalists, not empirical enough, since they 
were associated with a priori reasoning not based on actual study of 
the facts,® such as Mill’s formal logic and his reliance on an abstract 
“ economic man,” Bentham’s hedonic calculus of pleasures and pains, 
and the analytical approach to jurisprudence derived from Austin. 
Nor, unlike the sociologists of Pound’s persuasion, were they interested 
to borrow from Bentham such abstract analyses of society as his doc¬ 
trine of conflicting human interests. What these writers in their 
various fields were concerned to emphasise was the need to enlarge 
knowledge empirically, and to relate it to the solution of the practical 

^ See the admirable account of this development in Morton G. White’s Social Thought 
in America: The Revolt Against Formalism, 

® Emphasis on fact is to be found in many spheres of human activity at different 
periods. Thus, naturalism and realism in art and literature were familiar phenomena 
in the course of the nineteenth century, and have been associated in this instance 
with the rise of science and bourgeois standards of living (see M. Praz, Hero in Eclipse 
(1956)). But the inevitable reaction in favour of non-representational art occurred 
sooner than the corresponding intellectual development. 
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problems of man in society at the present day.^ Hence pragmatism 
attempted to link truth with practical success in solving problems, and 
in its more developed form of instrumentalism, Dewey further empha¬ 
sised the empirical approach by treating knowledge as a kind of 
experience arising out of human activity creating a problem, and which 
is attained when the problem is solved. Again Veblen emphasised 
the importance of studying institutions empirically and especially 
the connection between economic institutions and other aspects of 
culture. The new historians stressed the economic forces in social 
life and the need to study history as a pragmatic means of controlling 
man’s future. All of these currents of thought played a vital role 
in the gradual movement of the United States from a highly in¬ 
dividualist to a form of collectivist society in the course of the last 
fifty years.^ 


Mr. Justice Holmes 

Both in his writings and in his long tenure as a Justice of the Supreme 
Court, Holmes played a fundamental part in bringing about a changed 
attitude to law. His emphasis on the fact that the life of the law was 
experience and not logic,^ and his view of law as predictions of what 
courts will decide,® stressed the empirical and pragmatic aspect of law.’ 
For him, too, legal history was to be studied primarily as a first step 
towards a deliberate reconsideration of the worth of rules developed 
historically. “ It is revolting to have no better reason for a rule 
than that so it was laid down in the time of Henry IV.” ® Also 
law must be strictly distinguished from morals, for the lawyer is con¬ 
cerned with what the law is, not with w^hat it ought to be.® Yet here 


^ This movement has been described as the American counterpart to Marxism and the 
historical schools in England, which tried to apply evolutionary ideas to social 
thinking: see M. Lcrncr, America as a Civilisation (1958), pp. 722 -724. It was un¬ 
doubtedly influenced in some aspects by Marxist thinking: cf, Morton G. White, 
op. cit.. Chap. Vin. 

^ For a revealing account of the specifically American features of this movement, see 
W. H. Whyte, The Orftanisation Man (1957). 

** The Common Law (1881), p. 1. 

® See post, p. 211. 

’ Holmes was always somewhat ambivalent in his attitude towards theory. Despite 
his doubt that “ there is any more exalted form of life than that of a great abstract 
thinker ” (ibid., p. 224), he preferred to leave “ twisting the tail of the Cosmos ” to 
his friend James. “ Anything that will discourage men from believing general pro¬ 
positions T welcome only less than anything that will encourage them to make them ** 
(Holmes-Laski Letters, I, 579), sums up his attitude. In law he reiterated that general 
propositions do not decide cases and stressed the practical aspects of law “ as a busi¬ 
ness *’ (C.L.P., pp. 170-171), at the same time advising reliance on a science which will 
measure “ the relative worth of our different social ends *’ (p. 226). “ Very likely it 
may be that with all the help that statistics and every modem appliance can bring us 
there never will be a commonwealth in which science is everywhere supreme. But 
it is an ideal, and without ideals what is life worth ? ** (p. 242). 

® Collected Legal Papers, p. 187. 

® Here Holmes was at one with the Austinians. He also stressed that moral ideas in 
law were or should be limited to external standards. 
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may be discerned something of a paradox, for Holmes also never tired 
of asserting how “ policygoverned legal development, especially 
in the form of the “ inarticulate ” convictions of those engaged in 
creating law. The answer to this is that Holmes felt that the develop¬ 
ment of law could be justified scientifically, for the “ true science of 
law . . . consists in the establishment of its postulates from within 
upon accurately measured social desires instead of tradition.” In 
this respect Holmes apparently relied more on practical than on 
pure science, the lawyer trained in economics and statistics,” though 
he nowhere clearly indicated how an objectively sound “ policy ” 
was to be attained. However, this was far more likely to be achieved 
when the real basis of legal rules was openly avowed rather than 
remaining inarticulate or suppressed. Holmes, it would seem, accepted 
the possibility of scientific valuation in law, but he did not go so far 
as Dewey in the view that the choice between dilferent values can also 
be verified scientifically.^^ For Holmes, the arbiter of this choice 
could, in the last resort, only be naked force.^'^ 

The American Legal System 

Holmes’ view of law as ” prediction ” placed both litigation and the 
professional lawyers in the centre of the legal stage. His emphasis 
on what courts may do, rather than on abstract logical deduction 
from general rules, and on the inarticulate ideological premises which 
may underlie the decisions of courts,” focused attention on the empirical 
factors which constitute a legal system. There was, indeed, much in 
the American system which made this new approach seem especially 
acceptable to American lawyers. For not only was the old Austinian 
analysis based on sovereignty singularly ill-adapted to the complexities 
of the federal constitution, but the function of the Supreme Court 
acting as a censor of legislation and deciding what were effectively 
political issues; the divergence of legal rules and decisions in different 
states, and even in the same state or court (having regard to a far 
laxcr rule of precedent in America than in England); the large extent 
to which American courts were manifestly engaged in the process of 
generating new law; and the vast congeries of courts involving a 
numerous judiciary, many of whom were elected politicians, and of 


Ibid., pp. 225 >226. 

Of whom Brandcis later provided the prototype. On the “ Brandcis brief,” see 
A. T. Mason, Brandcis and the Modern State. Chap. VI. This technique has not so 
far been admitted in Canada: sec Saumur v. Quebec [1954] 4 D.L.R. 641, 646. 

” Sec Morton G. White, op. cit.. Chap. XIII. 

” I believe that force, mitigated so far as may be by good manners, is the uitima 
ratio **: Pollock-Holmes Letters. II, p. 36. Cf. Holmes-Laski Letters. I. p. 385: ” As it 
seems to me that all society has rested on the death of men and must rest on that or 
on the prevention of the lives of a good many, 1 naturally shrink from the moral 
tone.” See The Common Law. pp. 35-36. 
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very varying calibre; all these matters seemed to lend force to Holmes’ 
vigorous insistence on a fresh and more empirical attitude to the legal 
process. And for those who were progressively minded Holmes’ 
reliance on practical social science seemed to point the way to future 
progiess, and his dissenting judgments, especially in the famous 
Lochner^^ and Adams cases, were thought to point the way to a 
more rational and scientific application of the constitution to the 
actual social needs of a highly industrialised modern society. 

The “ Realist ” Movement in Law 

The general intellectual movement in favour of “ realism ” as against 
formalism perhaps reached its heyday by the end of the 1920s. Much 
of the characteristic tendencies of the sociological school, especially 
its reliance on interrelated social sciences, can be seen as reflections 
of Holmes’ views on law. Yet its basic approach was a good deal more 
philosophical and abstract than accorded with thoroughgoing realism. 
Again, legal writers occasionally could be found who to some extent 
echoed Holmes’ view of law as being what courts may decide. Indeed, 
Gray went so far as to assert that even a statute is not law until a court 
interprets it. But Gray, and also Salmond, for whom law was law 
because the courts in fact observe it,^’ remained analytical jurists, 
but little interested in the social foundations of law, and its relation 
to other social disciplines.^® Thus, despite Holmes’ great influence 
both as part of the general movement and as the outstanding American 
jurist and judge of his day, it was not until towards the end of his 
career that a positive legal movement under the designation of legal 
realism ” began to manifest itself. 

The character aims and tendencies of this movement can be ade¬ 
quately gleaned from the passages taken hereafter from the writings 
of Professor Llewellyn, one of its foremost protagonists. The following 
brief remarks will be concerned in the main with appraisal and criticism, 
but something must first be said of the views of another distinguished 
exponent of realism, the late Judge Jerome Frank. 


1C Post, p. 235. 

16 (1919) 250 U.S. 616, Propounding his doctrine that free speech should not he en¬ 
croached upon in the absence of the threat of a “ clear and present danger,” Holmes 
J. pleaded for “ free trade in ideas ” and argued pragmatically that the constitution was 
an ” experiment.” Cf. James’ search for what he called the ” cash value ” of ideas. 

1*^ Salmond defined law as the rules recognised and acted upon by courts of justice: see 
Jurisprudence, 11th ed,, p. 17. 

16 Although the Harvard case-method of legal education has also been associated with 
the rise of legal realism and pragmatism (especially in its emphasis on litigation and 
judge-made law) it must be borne in mind that its protagonists favoured the tradi¬ 
tional approach. Of Langdcll, Holmes once said: ” To my mind he represents the 
powers of darkness. He is all for logic and hates any reference to anything outside 
of it ”: Pollock-Holmes Letters, I, p. 17. But cf. Canadian Jurisprudence (cd. 
MeWhinney). p. 12. 



Tlw ** Realist " Movement in Law 


207 


Fact-sceptics and Rule-sceptics 

Frank insists that there are really two groups of realists, “ rule-sceptics,” 
as he calls them, who regard legal uncertainty as residing principally 
in the “ paper ” rules of law and who seek to discover uniformities 
in actual judicial behaviour, and “ fact-sceptics,” who think that the 
unpredictability of court decisions resides primarily in the elusiveness 
of facts. The former, he suggests, make the mistake of concentrating 
on appellate courts, whereas it is to the activities of trial courts that 
attention needs most to be directed.^® No doubt there is force in this 
contention, for it is familiar enough to find that nice points of law 
often dissolve away before decisions ” on the facts,” quite apart from 
the fact that the majority of cases involve no disputed law at all. 
Also, the facts may affect the actual decision as to the law, since courts 
often ” wrench ” the law in order to make it fit what they conceive 
to be the merits of a case, not always with adequate regard to the 
wider implications of their decision. But at the same time it is difficult 
not to feel that Frank seems to make an over-elaborated case about 
what in essence has probably never been far from the thoughts of the 
legal profession, viz,, that you can never anticipate with certainty 
which way a court or jury will jump on issues of fact, and that innumer¬ 
able factors combine to promote such uncertainty and to render it 
ineradicable.*® In stressing this thesis, Frank effectively makes the 
points that the textbook approach, which treats the law as no more 
than a collection of abstract rules, is grossly misleading, and that much 
of legal uncertainty is inherent and not due to deliberate mystification. 
But it must be said that Frank adds little to his contentions by a 
curious affection for an implausible application of psycho-analysis,*^^ 
whereby he seeks to attribute the search for legal certainty to the need 
for a Father-figure,** the infallible judge, nor by his reliance on the 
principle of indeterminacy in modem physics, as showing the impos¬ 
sibility of attaining certainty in the legal sphere.*® 

Achievements of the Realists 

The earlier realists, including Holmes, were much concerned to promote 

See particularly Frank’s searching criticisms of the American trial systems in Courts 
on Trial (1949). 

*® Lundstedt {Legal Thinking Revised, p. 394) describes Frank’s La^v and the Modern 
Mindtts more amusing than indicative of fruitful thought.” For a more sympathetic 
appraisal of Judge Frank’s contribution, see E. Cahn in (1957) 66 Yale L.J. 824. 

A phenomenon very familiar in present-day America: sec, e.g., M. Cowley, Literary 
Situation in America, pp. 134- 135. 

** Ironically enough, in a country usually regarded as matriarchal, and where children 
are not consider^ to have an exceptionally well-developed bump of parental reverence. 
E. and R. Sterba, Beethoven and his Nephew (1957), pp. 95, 303-305, give a similar 
Freudian explanation for the falsely idealised biographies of ” great men.” And 
what of Jung’s ” collective unconscious *' as explaining the belief in natural law ? 

*® C/. flnfc, 3. 
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a new and more experimental and constructive attitude to social life 
and thought, but avoided making any specific proposals as a programme 
to be realised. Dewey, for instance, praised Holmes on this very 
ground, because he had “no social panaceas to dole out, no fixed 
social programme, no code of fixed ends to be realised.” ** The 
later legal realists have been true to this attitude by concentrating 
on developing actual techniques for helping the practitioner to under¬ 
stand and anticipate the trends of judicial decisions, and for helping 
the judge to develop the law creatively to conform with social needs. 
Much emphasis is placed on the need for detailed social and factual 
studies on the actual working of the law in particular fields and of the 
interaction of social practices and activities, with courts, lawyers and 
others concerned to develop and apply legal rules. Emphasis, 
however, is placed not on broad and a priori theories and classifications, 
as with the sociological jurists, but rather on accumulating more 
knowledge as an aid to improved legal techniques. For this purpose, 
law is expected to draw freely on such information, insights, techniques 
or patterns of conduct, as may be elicited by other social sciences. 

Certainly we may applaud the desire to avail ourselves of whatever 
other disciplines may teach the lawyer in the improvement of his 
techniques. And in many spheres where law touches deep social 
problems there is an obvious need for creatively informed rather 
than a technically traditionalist approach. This can be readily seen 
in such fields as monopolies, labour law, or juvenile delinquency. 
Yet the English lawyer, in reading the realists’ own assessments of 
their achievements, finds it difficult to avoid feeling that nothing 
very startlingly fresh has emerged from all these detailed studies, 
beyond what the reasonably progressive and socially-minded lawyer 
might already have accepted as axiomatic. Nor docs he find very 
encouraging Llewellyn’s own conclusion that “ almost nothing the 
newer jurisprudence has yet found, and little that it seems likely to 
find within the next few decades, will prove in any manner new\ to 
the best lawyers.” 

Moreover, there is a great deal of traditional law, such as the 
rules for the formation and dissolution of contracts, which hardly 
seems to lend itself to any very profound sociological re-examination 
or reassessment on the basis of new techniques, and these represent 
legal spheres with which the ordinary lawyer still remains very much 
concerned in his daily practice. From this point of view it is not 
easy to see how the better type of modem textbook can be radically 

^ Characters and Events^ I, pp. 100-101. All the ** anti-rormalists ** were primarily 
concerned with method rather than with a specific programme of reforms, and herein 
lay their weakness: sec Morton G. While, op, cit.. Chap. XII. 
jPosr, 226 . 
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reconstituted in the light of fresh techniques so as better to serve the 
modern lawyer. Yet it must be said that the realists have done good 
work in emphasising both the essentially flexible attitude of the judiciary 
towards developing precedent, even within the four corners of a rigid 
doctrine of precedent, and the operation of concealed factors injudicial 
law-making, and if they have exaggerated the intrinsic unpredictability 
of law from the rules alone (and not everyone, even among practitioners, 
would say that they have), they have also shown that courts will always 
retain some freedom of movement which cannot be reduced to a merely 
mechanical application of past decisions to new sets of facts.^® Also 
it should be borne in mind that the realists do not reject technical 
legal analysis, but merely emphasise that this is not in itself enough, 
if we wish to understand how the law works, or how it may best be 
developed or improved. And if so far little has been achieved in 
finding any far-reaching substitute for the habitual legal technique 
which has served lawyers for centuries, realists have played their 
part in bringing about a changed outlook and attitude towards the 
legal system and the function of the law and the legal profession in 
society, which has made itself felt in all but the most traditionalist 
of the law schools of the common law world. 

Scientific and Normative Laws 

Is it a valid criticism of the realists that they ignore the purely norma¬ 
tive character of legal rules and seek to replace these by scientific 
statements laying down uniformities of human conduct ? Legal rules 
are norms of conduct which arc in themselves neither true nor false. 
Yet the realist seems to be seeking to prove their truth or falsity in 
relation to the criteria of actual human behaviour. This is not an 
easy point to deal with, especially as it concerns a logical distinction 
of the kind to which the realist, with his addiction to brute fact, remains 
profoundly indifferent. On the whole, however, I do not think this 
criticism is really fundamental, for this reason. The realist does not 
in effect deny the normative character of legal rules. What he says 
is that these norms do not provide a certain clue to the actual behaviour 
of courts, legal officials or those engaged in legal transactions.*-** 

The fallacious belief in a complete system of rules which can meet in advance all cases 
of doubt also underlies much philosophic confusion. Thus there is a feeling that a 
rule which leaves gaps is not really a rule at all. though the demand for foolproof 
rules cannot be met. “ A rule is properly formulated if it docs its work in the context 
it was meant for. Our error is to ask for perfect and complete rules **: D. Pole, The 
Later Philosophy of Wittgenstein (1958), p. 33. 

Ante, p. 6. 

** Admittedly the realist predilection, following Holmes, to treat rules of law as pre* 
dictions of what the court may do, seems to go counter to this. But this is because 
the realist is here thinking of the viewpoint of the lawy-er advising his client, rather 
than of the norm prescribed by the judge, or laid down for his guidance. 
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If we are to understand the actual working of law in human society 
it is not enough simply to peruse a collection of the relevant legal 
norms for these tell us but little about actual “legal behaviour,” 
in the sense of how legal business is in fact transacted. Of course a 
follower of Kelsen might say that this is outside the field of true legal 
science, but he cannot and indeed would not deny that it is a legitimate 
field of inquiry in itself. The Kelscnite, therefore, concentrates on 
his norms, the realist on his facts of society, each regarding the other’s 
activity patronisingly as a peripheral study on the fringe of his own 
central sphere. Yet, it may be suggested, both equally represent 
essential aspects of the legal process if an overall picture is to be taken 
of law, which is both an intellectual conception and a function of 
human society. 


Where Stands Realism Today? 

I have already indicated that the broader movement of realism showed 
signs of having passed its peak by the early 1930s, though in the 
sphere of jurisprudence its message not only continued but ushered 
in a distinctive movement which is by no means yet extinguished. 
But in law, as in other intellectual spheres, there are signs of a reaction, 
connected with the feeling that empiricism and positivism are not 
enough, and that some new mystique must be found to underpin 
the ethos of man and human society. Lawyers are once again to be 
found engaged in the search for some philosophical, ethical or re¬ 
ligious natural law basis for human law,^^ inspired by the desire to 
arrive at some absolute scheme of values which can be held to sup¬ 
port and enshrine their own sense of what is right and wrong, just or 
unjust. No doubt this trend receives encouragement from the wish 
to counteract the materialist convictions of the Communist world, 
though it is perhaps a little ironic in the Sputnik Age, when techno¬ 
logical superiority is becoming accepted as the ultimate value in the 
so-called uncommitted countries, that it should be thought helpful 
to overthrow social technology in favour of a scheme of absolute 
values, which may seem all but meaningless to those beyond the main 
stream of Western culture. For the moment, at any rate, if rather less 
confidence is felt in the West in the capacity of science and positivism 
to produce the Brave New World of its dreams, it remains equally 
unpersuaded that its future must necessarily unfold on Orwellian lines, 
or that only by embracing some new (or old) mystical faith can our 
human institutions be revitalised. This, however, is not to deny 
that a very real struggle is in progress in Western society between 

29 See, L. L. Fuller (1958) 71 Harv.L.R. 630; Jerome Hall. Reason and Reality 
in Jurisprudence ”(1958) 7 Buffalo L.R, 351; F. S. C Northrop, anfe, p. 105; and cf, 
A. L. Goodhart, English Law and Moral Law (1953). 
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individual values and collective forces, in which the former run some 
danger of being submerged.^® But it should be remembered that if 
Western industrialism has created this dilemma, it is nevertheless 
from the secular renaissance in the West that individualism has its 
roots, and that it was in the religious mists of the Middle Ages that 
collectivism attained its fullest expression. 


O, W, HOLMES 
The Path of the Law 
( 1897)31 

Take the fundamental question. What constitutes the law ? You will find 
some text writers telling you that it is something different from what is decided 
by the courts of Massachusetts or England, that it is a system of reason, 
that it is a deduction from principles of ethics or admitted axioms or what 
not, which may or may not coincide with the decisions. But if we take 
the view of our friend the bad man we shall find that he does not care two 
straws for the axioms or deductions, but tliat he does want to know what the 
Massachusetts or English courts are likely to do in fact. I am much of liis 
mind. The prophecies of what the courts ^3 will do in fact, and nothing 
more pretentious, are what 1 mean by the law. [pp. 172-173] 


y. C. GRAY 


Nature and Sources of Law 
(2nd ed., 1938) 

Rules of conduct laid down and applied by the courts of a country are 

coterminous with the Law of that country, and as the first change, so does 

3® Sec W. H. Whyte, The Organisation Man (1957), who sums up the American dilemma 
in these w'ords: “. . . the peace of mind offered by organisation remains a sur¬ 
render, and no less so for being offered in benevolence. That is the problem 
(p. 404). For a nostalgic salute to the “ integrated society ” of the Middle Ages, see 
Tannenbaum, A Philosophy of Labor (1951). 

3' fFrom (1897) 10 Harv.L.R. 457-478, copyright 1897, by the Harvard Law Review 
Association; reprinted in O. W. Holmes, Collected Papers^ to which page references 
are given here.] 

3* [Even if “ courts ” here is wide enough to cover administrative or other tribunals, 
there are, of course, many classes of matters which in a modem state remain largely 
in the field of administration and negotiation, and are hardly ever the subject of liti¬ 
gation, tf.g., the subject-matter of the greater part of such statutes as the Electricity 
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the latter along with them. Bishop Hoadly has said: “ Whoever hath an 
absolute authority to interpret any written or spoken laws, it is he who is 
truly the Law-giver to all intents and purposes, and not the person who 
first wrote or spoke them ” a fortiori^ whoever hath an absolute authority 
not only to interpret the Law, but to say what the Law is, is truly the Law¬ 
giver. Entia non niiiltipHcanda. There seems to be nothing gained by seeking 
to discover the sources, purposes, and relations of a mysterious entity called 
“ The Law,’’ and then to say this Law is exactly expressed in the rules by which 
the courts decide cases. It is better to consider directly the sources, purposes, 
and relations of the rules themselves, and to call the rules “ The Law.” 

[pp. 102-103] 


Statutes as a Source of Law 

Though the commands by the rulers of a community as to the limits within 
which these last four classes of sources are to be sought by the courts are 
indefinite, while the command that legislative acts must be followed by the 
courts is precise and peremptory, the fact is that this latter rule, in its working, 
is almost as indefinite as those which are imposed on the courts with reference 
to the other sources; for, after all, it is only words that the legislature utters; 
it is for the courts to say what those words mean; that is, it is for them to 
interpret legislative acts; undoubtedly there are limits upon their power of 
interpretation, but these limits are almost as undefined as those which govern 
them in their dealing with the other sources. 

And this is the reason why legislative acts, statutes, are to be dealt with as 
sources of Law, and not as part of the Law itself, why they are to be co¬ 
ordinated with the other sources which I have mentioned. It has been 
sometimes said that the Law is compo.scd of two parts,—legislative law and 
judge-made law, but, in truth, all the Law is judge-made law. The shape in 
wliich a statute is imposed on the community as a guide for conduct is that 
statute as interpreted by the courts. The courts put life into the dead words 
of the statute. [pp. 124-125] 


Interpretation of Statutes 

It may be urged that if the Law of a society be the body of rules applied by 
its courts, then statutes should be considered as being part of the Law itself, 
and not merely as being a source of the Law; that they are rules to be applied 
by the courts directly, and should not be regarded merely as fountains from 
which the courts derive their own rules. Such a view is very common in 
the books. And if statutes interpreted themselves, this would be true; but 
statutes do not interpret themselves; their meaning is declared by the courts, 

Act, 1947, the Transport Act, 1947, or the Television Act, 1954. This no doubt accounts 
for Llewellyn’s expansion of the idea to cover ** officials.” (But see his Foreword to 
the revised edition (1951) of The Bramble Bush, pp. 8-9.) But it remains true that even 
in such cases negotiations may be conducted and decisions reached with one eye on 
what a court might conceivably decide. Nor is this a form of prediction which 
interests only “ the bad man ” in Holmes’ sense.] 

Benjamin Hoadly, Bishop of Bangor, Sermon preached before the King, 1717, p. 12. 
[i.e., judicial precedents, opinions of experts, customs and principles of morality (in¬ 
cluding public policy).] 
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and it is with the meaning declared by the courts^ and with no other meaning, 
that they are imposed upon the community as Law, True though it be, that, 
of all the sources from which the courts draw the Law, statutes are the most 
stringent and precise, yet the power of the judges over the statutes is very 
great; and this not only in countries of the Common Law, but also on the 
Continent of Europe, where the office of judge is less highly esteemed. 

A statute is the expressed will of the legislative organ of a society; but 
until the dealers in psychic forces succeed in making of thought transference 
a working controllable force (and the psycliic transference of the thought 
of an artificial body must stagger the most advanced of the ghost hunters), 
the will of the legislature has to be expressed by words, spoken or written; 
that is, by causing sounds to be made, or by causing black marks to be 
impressed on white paper. [pp. 170-171] 


J. FRANK 

Law and the Modern Mind 
(English ed., 1949) 

Actually, these so-called realists have but one common bond, a negative 
characteristic already noted: skepticism as to some of the conventional 
legal theories, a skepticism stimulated by a zeal to reform, in the interest of 
justice, some court-house ways. Despite the lack of any homogeneity in 
their positive views, these “ constructive skeptics,’’ roughly speaking, do 
divide into two groups; however, there are marked differences, ignored by 
the critics, between the two groups. 

The first group, of whom Llewellyn is perhaps the outstanding representa¬ 
tive, 1 would call “ rule skeptics.” They aim at greater legal certainty. That 
is, they consider it socially desirable that lawyers should be able to predict 
to their clients the decisions in most lawsuits not yet commenced. They 
feel that, in too many instances, the layman cannot act with assurance as 
to how, if his acts become involved in a suit, the court will decide. As these 
skeptics see it, the trouble is that the formal legal rules enunciated in courts’ 
opinions -sometimes called “paper rules”—too often prove unreliable as 
guides in the prediction of decisions. They believe that they can discover, 
behind the “ paper rules,” some “ real rules ” descriptive of uniformities or 
regularities in actual judicial behavior, and that those “ real rules ” will serve 
as more reliable prediction-instruments, yielding a large measure of work¬ 
able predictability of the outcome of future suits. In this undertaking, the 
rule skeptics concentrate almost exclusively on upper-court opinions. They 
do not ask themselves whether their own or any other prediction-device will 
render it possible for a lawyer or layman to prophesy, before an ordinary 
suit is instituted or comes to trial in a trial court, how it wiU be decided. In 


[From the Preface.] 
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other words, these rule skeptics seek means for making accurate guesses, 
not about decisions of trial courts, but about decisions of upper courts when 
trial-court decisions are appealed. Tliese skeptics cold-shoulder the trial 
courts. Yet, in most instances, these skeptics do not inform their readers 
that they are writing chiefly of upper courts. 

The second group I would call “ fact skeptics.” They, too, engaging in 
” rule skepticism,” peer behind the ” paper rules.” Together with the rule 
skeptics, they have stimulated interest in factors, influencing upper-court 
decisions, of which, often, the opinions of those courts give no hint. But 
the fact skeptics go much further. Their primary interest is in the trial 
courts. No matter how precise or definite may be the formal legal rules, 
say these fact skeptics, no matter what the discoverable uniformities behind 
these formal rules, nevertheless it is impossible, and will always be impossible, 
because of the elusiveness of the facts on which decisions turn, to predict 
future decisions in most (not all) lawsuits, not yet begun or not yet tried. 
The fact skeptics, tliinking that therefore the pursuit of greatly increased 
legal certainty is, for the most part, futile—and that its pursuit, indeed, may 
well work injustice—aim rather at increased judicial justice. This group of 
fact skeptics includes, among others. Dean Leon Green, Max Radin, Thur¬ 
man Arnold, William O. Douglas (now Mr. Justice Douglas), and perhaps 
E. M. Morgan. 

Within each of these groups there is diversity of opinion as to many 
ideas. But I think it can be said that, generally, most of the rule skeptics, 
restricting themselves to the upper-court level, live in an artificial two- 
dimensional legal world, while the legal world of the fact skeptics is three- 
dimensional. Obviously, many events occurring in the fact skeptics* 
three-dimensional cosmos are out of sight, and therefore out of mind, in Uie 
rule skeptics’ cosmos. 

The critical anti-skeptics also live in the artificial upper-court world. 
Naturally, they have found less fault with the rule skeptics than with the 
fact skeptics. The critics, for instance, said that Llewellyn was a bit wild 
yet not wholly unsound, but that men like Dean Green grossly exaggerated 
the extent of legal uncertainty (i.e., the unpredictability of decisions). To 
my mind, the critics shoe the wrong foot: Both the rule skeptics and the critics 
grossly exaggerate the extent of legal certainty, because their own writings 
deal only with the prediction of upper-court decisions. The rule skeptics are, 
indeed, but the left-wing adherents of a tradition. It is from the tradition 
itself that the fact skeptics revolted. 

As a reading of this book will disclose, I am one of the fact skeptics. Sec 
especially pages 100-185, 268 note, and 302-309,^® which relate to trial-court 
doings. The point there made may be summarized thus: If one accepts as 
correct the conventional description of how courts reach their decisions, then 
a decision of any lawsuit results from the application of a legal rule or rules 
to the facts of the suit. That sounds rather simple, and apparently renders 
it fairly easy to prophesy the decision, even of a case not yet commenced or 

3® [These and subsequent page references given in this text relate to Law and the Modem 
Mind, in the edition here quoted.] 
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tried, especially when, as often happens, the applicable rule is dehnite and 
precise (for instance, the rule about driving on the right side of the road). 
But, particularly when pivotal testimony at the trial is oral and conflicting, 
as it is in most lawsuits, the trial court’s “ finding ” of the facts involves a 
multitude of elusive factors; First, the trial judge in a non-jury trial or the jury 
in a jury trial must learn about the facts from the witnesses; and witnesses, 
being humanly fallible, frequently make mistakes in observation of what 
they saw and heard, or in their recollections of what they observed, or in 
their court-room reports of those recollections. Second, the trial judges or 
juries, also human, may have prejudices—often unconscious, unknown 
even to themselves—for or against some of the witnesses, or the parties to 
the suit, or the lawyers.-*’ 

Those prejudices, when they are racial, religious, political, or economic, 
may sometimes be surmised by others. But there are some hidden, un¬ 
conscious biases of trial judges or jurors—such as, for example, plus or minus 
reactions to women, or unmarried women, or red-haired women, or brunettes, 
or men with deep voices or high-pitched voices, or fidgety men, or men who 
wear thick eyeglasses, or those who have pronounced gestures or nervous 
tics—biases of which no one can be aware. Concealed and highly idiosyn¬ 
cratic, such biases—peculiar to each individual judge or juror—cannot be 
formulated as uniformities or squeezed into regularized “ behavior patterns.” 
In that respect, neither judges nor jurors are standardized. 

The chief obstacle to prophesying a trial-court decision is, then, the 
inability, thanks to these inscrutable factors, to foresee what a particular 
trial judge or jury will believe to be the facts. Consider, particularly, the 
perplexity of a lawyer asked to guess the outcome of a suit not yet com¬ 
menced : He must guess whether some of the witnesses will persuasively lie, 
or will honestly but persuasively give inaccurate testimony; as, usually, he 
does not even know the trial judge or jury who will try the case, he must 
also guess the reactions—to the witnesses, the parties and the lawyers—of 
an unknown trial judge or jury. 

These difficulties have been overlooked by most of those (the rule skeptics 
included) who write on the subject of legal certainty or the prediction of 
decisions. They often call their writings ” jurisprudence ”; but, as they almost 
never consider juries and jury trials, one might chide them for forgetting 
” juriesprudcnce.” 

Moreover, most of them overlook another feature, not revealed in the 
conventional description of how courts decide cases, a feature unusually 
baffling: According to the conventional description, judging in a trial court 
is made up of two components which, initially distinct, are logically combined 
to produce a decision. Those components, it is said, are (1) the determination 
of the facts and (2) the determination of what rules should be applied to 

[Cf, C. P. Harvey, O.C., The Advocate's Devil. Speaking of surgical cases, Mr. Harvey 
remarks that it is almost an even chance that any judge will approach a case of this 
sort with subconscious bias based on his own experience in hospital or a nursing 
home. ** In one such case not long ago . . . efforts were made ... to discover 
. . . whether the judge was still in possession of his own appendix. There is much 
to be said for such cases being tried by juries ’* (p. S0).l 
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those facts. In reality, however, those components often are not distinct 
but intertwine in the thought processes of the trial judge or jury. The 
decision is frequently an undifferentiated composite which precedes any 
analysis or breakdown into facts and rules. Many a time, for all anyone can 
tell, a trial judge makes no such analysis or breakdown when rendering 
his decision unaccompanied by an explanation. But even when he publishes 
an explanation, it may be misdescriptive of the way in which the decision 
was reached. This baffling aspect of the decisional process, as it relates to 
the trial judge, is discussed in pages 103-116 and 134-135. The impenetra¬ 
bility of the composite shows up strikingly in jury cases, discussed in pages 
170-185 and 302-309. The interested reader will find this subject of the 
composite more extensively considered in my recently published article, 
“ Say It With Music,” 61 Harvard Law Review 921; there I refer to the 
composite as a sort of gestalt. 

Shutting their eyes to the actualities of trials, most of the lawyers who 
write for other lawyers or for laymen about the courts are victims of the 
Upper-Court Myth. They have deluded themselves and, alas, many non¬ 
lawyers, with two correlated false beliefs: (1) They believe that the major 
cause of legal uncertainty is uncertainty in the rules, so that if the legal 
rules—or the “ real rules ” behind the “ paper rules ”—are entirely clear and 
crisp, the doubts about future decisions largely vanish. (2) They believe 
that, on appeals, most mistakes made by trial courts can be rectified by the 
upper courts. In truth, as noted above, the major cause of legal uncertainty 
is fact-uncertainty—the unknowability, before the decision, of what the 
trial court will “ find” as the facts, and the unknowability after the decision 
of the way in which it” found ” those facts. If a trial court mistakenly takes 
as true the oral testimony of an honest but inaccurate witness or a lying wit¬ 
ness, seldom can an upper court detect this mistake: it therefore usually adopts 
the facts as found by the trial court. It does so because the trial court saw 
and heard the witnesses testify, while the upper court has before it only a 
lifeless printed report of the testimony, a report that does not contain the 
witnesses’ demeanor, which is often significantly revealing. 

When a trial court, relying on inaccurate testimony, misapprehends the 
real facts, it decides an unreal, hypothetical case. An upper court is still more 
likely to do so; for, further removed from the real facts, it usually uses, per¬ 
force, the trial court’s version of the facts as something ” given.” As the trial 
courts in most cases have an uncontrollable power (” discretion ”) to choose 
the facts—that is, to choose to believe one witness rather than another— 
those courts, not the upper courts, play the chief role in court-house govern¬ 
ment. All of which goes to expose the fallacy of the Upper-Court Myth. 

With this perspective, we get new light on the doctrine of following the 
precedents. This doctrine demands that, when a court has laid down— 
expressly or by implication—a rule in one case, the court should, except in 
unusual circumstances, apply that rule to later cases presenting substantially 
similar facts. That doctrine—as Gray showed in his comments quoted on 
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page 35—may have less practical importance to the ordinary man than its 
more ardent advocates accord it. Yet no sane informed person will deny 
that, within appropriate limits, judicial adherence to precedents possesses 
such great value that to abandon it would be unthinkable. (What I regard 
as the virtue and the appropriate limits of the doctrine, I stated in 1942 in 
my opinion in Aero Spark Plug v. B. G. Corp., 130 F. {2d) 290, 294-299; 
as I there said, “ courts should be exceedingly cautious in disturbing—at 
least retrospectively—precedents in reliance on which men may have impor¬ 
tantly changed their positions.’* See also “ Words and Music,” 47 Columbia 
Law Review 1259.) 

However, even when properly and conscientiously utilized, the practice 
of following the precedents cannot guarantee the stability and certainty it 
seems to promise to some of those who confine their scrutiny to upper-court 
decisions. For, in an upper court, ordinarily no fact-finding problem exists, 
as the facts are beyond dispute, having already been found by the trial court 
The usual questions for the upper court are, then, these: Do the facts of 
the case now before the court sufiiciently resemble those of an earlier case 
so that the rule of that case is applicable ? If there is such a resemblance, 
should that rule now be applied or should it be modified or abandoned ? 
Although able lawyers cannot always guess how an upper court will answer 
those questions, the educated guesses of those lawyers are good in the majority 
of insUinces. When, in a trial court, the parties to a suit agree on the facts, 
so that the facts are undisputed, that court faces only those same questions; 
and again, usually, able lawyers can guess the answers. 

But, to repeat, in most cases in the trial courts the parties do dispute 
about the facts, and the testimony concerning the facts is oral and con¬ 
flicting. In any such case, w'hat does it mean to say that the facts of a case 
are substantially similar to those of an earlier case ? It means, at most, 
merely that the trial court regards the facts of the two cases as about the 
same. Since, however, no one know's what the trial court will find as the facts, 
no one can guess what precedent ought to be or will be followed either by the 
trial court or, if an appeal occurs, by the upper court. This weakness of 
the precedent doctrine becomes more obvious when one takes into account 
the “composite” factor, the intertwining of rules and facts in the trial court’s 
decision. 

This weakness will also infect any substitute precedent system, based on 
“ real rules ” which the rule skeptics may discover, by way of anthropology 
—i.e., the mores, customs, folkways—or psychology, or statistics, or studies 
of the political, economic, and social backgrounds of judges, or otherwise. 
For no rule can be hermetically sealed against the intrusion of false or 
inaccurate oral testimony which the trial judge or jury may believe.®* 

[pp. viii-xiv] 

®* If anyone has doubts on that score, let him read Corbin’s masterful article in 53 

Yale L.J. 603. 
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K, LLEWELLYN 
Some Realism About Realism 
(1931) 

Real Realists 

What, then, are the characteristics of these fermenters ? One thing is clear. 
There is no school of realists. There is no likelihood that there will be such 
a school. There is no group with an official or accepted, or even with 
an emerging creed. There is no abnegation of independent striking out. 
We hope that there may never be. New recruits acquire tools and stimulus, 
not masters, nor over-mastering ideas. Old recruits diverge in interests 
from each other. They are related, says Frank, only in their negations, 
and in their skepticisms, and in their curiosity.^® 

There is, however, a movement in thought and work about law. The 
movement, the method of attack, is wider than the number of its adherents. 
It includes some or much work of many men who would scorn ascription to 
its banner. Individual men, then. Men more or less intcrstimulated — 
but no more than all of them have been stimulated by the orthodox tradition, 
or by that ferment at the opening of the century in which Dean Pound took 
a leading part. Individual men, working and thinking over law and its place 
in society. Their differences in point of view, in interest, in emphasis, in 
field of work, are huge. They differ among themselves well-nigh as much as 
any of them differs from, say, Langdell. Their number grows. Their work 
finds acceptance. 

What one docs find as he observes them is twofold. First (and to be 
expected) certain points of departure are common to them all. Second (and 
this, when one can find neither school nor striking likenesses among in¬ 
dividuals, is startling) a cross-relevance, a complementing, an interlocking 
of their varied results “ as if they were guided by an invisible hand,” A 
third thing may be mentioned in passing: a fighting faith in their methods 
of attack on legal problems; but in these last years the battle with the facts 
has proved so much more exciting than any battle with traditionalism that 
the fighting faith had come (until the spring offensive of 1931 against the 
realists) to manifest itself chiefly in enthusiastic labor to get on. 

But as with a description of an economic order, tone and color of descrip¬ 
tion must vary with the point of view of the reporter. No other one of the 

39 [From (1931) 44 Harv.L.R. 1222, copyright 1931, by the Harvard Law Review 
Association.] 

Names for them vary. I call them realists (so do Frank, Radin, and often, Yntema; 
Bingham also recognizes the term. And I find it used in the same sense in the work 
of Cook, Douglas, Frankfurter) — stressing the interest in the actuality of what 
happens, and the distrust of formula. Cook prefers to speak of scientific approach 
to law, Oliphant of objective method — stressing much the same features. Clark 
speaks of fact-research, Corbin of what courts do. “ Functional approach ” stresses 
the interest in, and valuation by, effects. Dickinson speaks of the skeptical move¬ 
ment. 
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jTien would set the picture up as I shall. Such a report must thus be in¬ 
dividual. Each man, of necessity, orients the whole to his own main interest 
of the moment — as 1 shall orient the whole to mine: the workings of case- 
law in appellate courts. Maps of the United States prepared respectively by a 
political geographer and a student of climate would show some resemblance; 
each would show a coherent picture; but neither’s map would give much 
satisfaction to the other. So here. 1 speak for myself of that movement 
which in its sum is realism; 1 do not speak of “ the realists still less do 1 
speak for the participants or any of them. And I shall endeavor to keep 
in mind as I go that the justifiaition for grouping these men together lies 
not in that they are alike in belief or work, but in that from certain common 
points of departure they have branched into lines of work which seem to be 
building themselves into a whole, a whole planned by none, foreseen by 
none, and (it may well be) not yet adequately grasped by any. 

The common points of departure arc several. 

(1) The conception of law in flux, of moving law, and of judicial creation 
of law. 

(2) The conception of law as a means to social ends and not as an end in 
itself; so that any part needs constantly to be examined for its purpose, and 
for its effect, and to be judged in the light of both and of their relation to each 
other. 

(3) The conception of society in flux, and in flux typically faster than the 
law', so that the probability is always given that any portion of law needs 
reexaminiUion to determine how far it fits the society it purports to serve.**^ 

(4) The temporary divorce of Is and Ought for purposes of study. By 
this 1 mean that whereas value judgments must always be appealed to in 
order to set objectives for inquiry, yet during the inquiry itself into what Is, 
the observation, the description, and the establishment of relations between 
the things described are to remain as largely as possible uncontaminated by 
the desires of the observer or by what he wishes might be or thinks ought 
(ethically) to be. More particularly, this involves during the study of what 
courts are doing the effort to disregard the question what they ought to do. 
Such divorce of Is and Ought is, of course, not conceived as permanent. 
To men who begin with a suspicion that change is needed, a permanent 
divorce would be impossible. The argument is simply that no judgment of 
what Ought to be done in the future with respect to any part of law can be 

As to each of the following points I have attempted to check over not only the general 
tone of work but several specific writings of the twenty men named and a number 
of others — r.g., Kidd, Maggs, Brcckeiiridge, Morse, Durfee. Bohlen, Bryant Smith 
and Goble — and to make sure that each point was applicable to each. Errors may 
have crept in. Note how closely the description fits Holmes* work as early as 1871- 
72: “ It commands the future, a valid but imperfectly realized ideal.** 

On the common points of departure see especially Corbin, The Jutw and the Judges; 
Llewellyn, Cases and Materials on the Law of Sales, Introd.; Oliphant, A 
Return to Stare Decisis; Patterson, Can Law Be Scientific ? 

[The emphasis on fact-study statistics is characteristically American and none the 
worse for that. But the desire to perform controlled experiments in relation to the 
legal system sometimes comes up against frustrating obstacles. Thus a recent attempt 
in Chicago to provide material for assessing the jury-system by using a conceal^ 
tape-recorder in the jury-room had to be given up when it was alleged to involve 
an infringement of the Constitution.] 



220 


American Realism 


intelligently made without knowing objectively, as far as possible, what that 
part of law is now doing. And realists believe that experience shows the 
intrusion of Ought-spectacles during the investigation of the facts to make it 
very difficult to see what is being done. On the Ought side this means an 
insistence on informed evaluations instead of armchair speculations. Its 
full implications on the side of Is-investigation can be appreciated only when 
one follows the contributions to objective description in business law and 
practice made by realists whose social philosophy rejects many of the 
accepted foundations of the existing economic order. (E.g., Handler re 
trade-marks and advertising; Klaus re marketing and banking; Llewellyn 
re sales; Moore re banking; Patterson re risk-bearing.) 

(5) Distrust of traditional legal rules and concepts insofar as they purport 
to describe what either courts or people are actually doing.Hence the 
constant emphasis on rules as “ generalized predictions of what courts will 
do.” This is much more widespread as yet than its counterpart: the careful 
severance of rules for doing (precepts) from rules doing (practices). 

(6) Hand in hand with this distrust of traditional rules (on the descriptive 
side) goes a distrust of the theory that traditional prescriptive rule-formulations 
are the heavily operative factor in producing court decisions. This involves 
the tentative adoption of the theory of rationalization for the study of opinions. 
It will be noted that “ distrust ” in this and the preceding point is not at all 
equivalent to “ negation in any given instance.” 

(7) The belief in the worlhwhilcness of grouping cases and legal situations 
into narrower categories than has been the practice in the past. This is 
connected with the distrust of verbally simple rules — which so often cover 
dissimilar and non-simple fact situations (dissimilarity being tested partly 
by the way cases come out, and partly by the observer’s judgment as to how 
they ought to come out; but a realist tries to indicate explicitly which criterion 
he is applying). 

(8) An insistence on evaluation of any part of law in terms of its effects, 
and an insistence on the worthwhileness of trying to find these effects. 

(9) Insistence on sustained and programmatic attack on the problems of 
law along any of these lines. None of the ideas set forth in this list is new. 
Each am be matched from somewhere; each can be matched from recent 
orthodox work in law. New twists and combinations do appear here and 
there. What is as novel as it is vital is for a goodly number of men to pick 
up ideas which have been expressed and dropped, used for an hour and 
dropped, played with from time to time and dropped — to pick up such 
ideas and set about consistently, persistently, insistently to carry them 
through. Grant that the idea or point of view is familiar — the results of 
steady, sustained, systematic work with it are not familiar. Not hit-or-miss 
stuff, not the insight which flashes and is forgotten, but sustained effort to 
force an old insight into its full bearing, to exploit it to the point where it 

[The so-called Frcc-Law School on the Continent is to be distinguished from the 
Realists, since the former did not so much distrust rules, but asserted that there are 
many gaps in the law which the courts may fill by exercising a free discretion. This 
did not prevent there being a large area where the rules as formulated exercised a 
substantially effective control. See H. Kantorowicz (1934) Yale L.J. 1240.J 
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laps over upon an apparently inconsistent insight, to explore their bearing 
on each other by the test of fact. This urge, in law, is quite new enough 
over the last decades to excuse a touch of frenzy among the locust-eaters.^^ 
The first, second, third and fifth of the above items, while common to 
the workers of the newer movement, are not peculiar to them. But the other 
items (4, 6, 7, 8 and 9) are to me the characteristic marks of the movement. 
Men or work fitting those specifications arc to me “ realisticwhatever 
label they may wear. Such, and none other, are the perfect fauna of this 
new land. Not all the work cited below fits my peculiar definition in all 
points. All such work fits most of the points. 

Bound, as all “ innovators ” are, by prior thinking, these innovating 
“ realists ” brought their batteries to beitr in first instance on the work of 
appellate courts. Still wholly within the tradition of our law, they strove 
to improve on that tradition. 

(a) An early and fruitful line of attack borrowed from psychology the 
concept of rationalization already mentioned. To recanvass the opinions, 
viewing them no longer as mirroring the process of deciding cases, but rather 
as trained lawyers' arguments made by the judges (after the decision has 
been rciiched), intended to make the decision seem plausible, legally decent, 
legally right, to make it seem, indeed, legally inevitable — this was to open 
up new vision. It was assumed that the deductive logic of opinions need 
by no means be cither a description of the process of decision, or an explana¬ 
tion of how the decision was reached. Indeed over-enthusiasm has at times 
assumed that the logic of the opinion coaid be neither; and similar over¬ 
enthusiasm, perceiving case after case in which the opinion is clearly almost 
valueless as an indication of how that case came to decision, has worked at 
time almost as if the opinion were equally valueless in predicting w hat a later 
court will do.*"' 

But the line of inquiry via rationalization has come close to demonstrating 
that in any case doubtful enough to make litigation respectable the available 
authoritative premises — /'.c., premises legitimate and impeccable under the 
traditional legal techniques — are at least two, and that the two are mutually 
contradictory as applied to the case in hand.**® Which opens the question 

Since everyone who reads the manuscript in this sad age finds this allusion blind, but 
! still like it, 1 insert the passage: **. . . Preaching in the wilderness of Judea, And 
saying, Repent ye. . . . And the same John had his raiment of camel’s hair, and a 
leathern girdle about his loins; and his meat was locusts and wild honey.” .Matthew 
111, 1,2,4. 

7 utin. The Role of Penalties in Criminal Law (1928) 37 Yale L. J. 1048; Douglas, 
V'icarious Liability and Administration of Risk (1929) 38 id. 584, 720; Corbin, Con¬ 
tracts for the Benefit of Third Persons (1930) 46 L. Q. Rev. 12. 

Moore and Oliphant certainly, and 1 think Sturges, would differ from me, to a 
greater or less extent, as to how far this is ” over-enthusiasm.” Moore’s three years’ 
quest reached for some more objective technique of prediction. Moore and Suss- 
man, Legal and Institutional Methods Applied to the Debiting of Direct Discounts 
(1931) 40 Yale L. J. 381, 555, 752, 928. And Oliphant, A Return to Stare Decisis 
(1928) 14 A. B. A. J. 71, 159, n.5. 

For a series of examples, see Cook, The Utility of Jurisprudence in the Solution of 
Legal Problems in 5 Lectures on Legal Topics, Association of tme Bar of the 
City of New York (1923-24) 335; Powell, Current Conflicts Between the Commerce 
Clause and State Police Power, 1922-1927 (1928) 12 Minn. L. Rev. 470, 491, 607, 
631. 
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of what made the court select the one available premise rather than the other. 
And which raises the greatest of doubts as to how far that supposed certainty 
in decision which derives merely from the presence of accepted rules really 
goes. 

(b) A second line of attack has been to discriminate among rules with 
reference to their relative significance. Too much is written and thought 
about “ law ” and “ rules,” lump-wise. Which part of law ? Which rule ? 
Iron rules of policy, and rules “ in the absence of agreement rules which 
keep a case from the jury, and rules as to the etiquette of instructions necessary 
to make a verdict stick — if one can get it; rules “ of pure decision ” for 
hospital cases, and rules which counsellors rely on in their counselling; rules 
which affect many (and which many, and how ?) and rules which affect fcw.^^ 
Such discriminations affect the traditional law curriculum, the traditional 
organization of law books and, above all, the orientation of study: to drive 
into the most important fields of ignorance. 

(c) A further line of attack on the apparent conflict and uncertainty among 
the decisions in appellate courts has been to seek more understandable state¬ 
ment of them by grouping the facts in new — and typically but not always 
narrower — categories. The search is for correlations of fact-situation and 
outcome which (aided by common sense) may reveal when courts seize on 
one rather than another of the available competing premises. One may even 
stumble on the trail of why they do. Perhaps, e.g., third party beneficiary 
difficulties simply fail to get applied to promises to make provision for 
dependents^®; perhaps the pre-existing dutv rule goes by the board when 
the agreement is one for a marriage-settlement.^® Perhaps, indeed, contracts 
in what we may broadly call family relations do not work out in general 
as they do in business.^’® If so, the rules — viewed as statements of the 
course of judicial behavior — as predictions of what will happen — need 
to be restated. Sometimes it is a question of carving out hitherto unnoticed 
exceptions. But sometimes the results force the worker to reclassify an 
area altogether.®^ Typically, as stated, the classes of situations which result 
are narrower, much narrower than the traditional classes. The process is 
in essence the orthodox technique of making distinctions, and reformulating 
— but undertaken systematically; exploited consciously, instead of being 
reserved until facts which refuse to be twisted by “ interpretation ” force 
action.®^ The departure from orthodox procedure lies chiefly in distrust 

Compare the work of Bohlen and Green on torts; Llewellyn on contracts, for attempts 
to carry this type of old insight through more consistently. 

48 Note (1931) 31 Col. L. Rev. 117, 

49 An unpublished study by Moore. Another example is Handler and Pickett, Trade 
Marks and Trade Names—An Analysis and Synthesis (1930) 30 Col. L. Rev. 168,759. 

89 Perhaps they should not — but that is an Ought question. One will be forced to raise 
it, if he finds courts in their results persistently evading the consequences of what 
accepted doctrine declares to be the general rule. 

8^ Sometimes the effort fails. Durfee and Duffy, Foreclosure of Land Contracts in 
Michigan: Equitable Suit and Summary Proceeding (1928) 7 MiCH. St. B. J. 166, 
221, 236. It is a grateful sign of a growing scientific spirit when negative results of 
investigation come into print. 

8* It may not be convenient to draw rules for courts to use in terms of these narrower 
categories. Willlston argues that the set of official formulas must not be too complex; 
they are for “ application by ordinary men, not intellectual giants. Williston, 
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of, instead of search for, the widest sweep of generalization words permit.^® 
Not that such sweeping generalizations are not desired — if they can be 
made so as to state what judges do. 

AD of these three earliest lines of attack converge to a single conclusion: 
there is less possibility of accurate prediction of what courts will do than the 
traditional rules would lead us to suppose (and what possibility there is 
must be found in good measure outside these same traditional rules). 

[pp. 1233-1241] 
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Using the Newer Jurisprudence 
(1940) 

What has been said can perhaps be summed up thus: the fact that judges 
and officials are not wholly free and must not be wholly free, divides on 
analysis and closer examination into two facts. The one fact is concerned 
with the control, the restraint, the holding down, of judges and officials; 
the other fact is concerned with the allowing to them of a limited degree and 
a limited kind of leeway, and the putting on them of a duty to exercise their 
uttermost skill and judgment within that leeway. Both of these facts must 
be seen, and both must be reckoned with, by any Jurisprudence which aims 

Some Modern Tendencies in the Law (1929) 127. That does not touch the present 
point. Even with broad formulas prevailing, as at present, one still gets better results 
in describing where courts get to if he thinks in terms of narrower classifications of the 
facts. But a fair portion of present unpredictability is certainly attributable to the fact 
that the courts arc using otlicial formulas which fit, only part of the time, what the 
facts seem to call for. Sometimes the facts win, sometimes the formula. 

When this procedure results in a formulation along lines strikingly unorthodox 
(cf, my own approach to title — Cases and Materials on the Law of Sales (1930)) 
but one which the worker finds helpful in prediction or in generalizing results. Dean 
Pound's query as to how far courts achieve certainty by traditional rule and form 
becomes pressing. At times Moore (chiefly in conversation), Oliphant {supra note 
45, conversation, and theory of contracts), and Sturges {Legal Theory and Real 
Property Mortgages (1928) 37 Yale L. J. 691), seem to me to verge upon a position 
which escapes my understanding: that the judges* reactions to the facts in such cases 
are only negligibly influenced by the orthodox rules. My experience is that when 
measures (here “ the rule ”) do not fit purposes (here the line of discrimination dis¬ 
covered by the fact-issue-judgment approach) the result is always some inadequacy 
in accomplishing purposes. And my experience is that when purposes do not become 
conscious, there is commonly inadequacy at times in locating a measure for their ade¬ 
quate accomplishment. (Compare Corbin’s results on the English cases: Corbin, 
Contracts for the Benefit of Third Persons (1930) 46 L. Q. Rev. 12.) What one has 
gained by the new formulation, if it proves significant, seems to me to be a tool for 
clarifying the situation and the purposes; a means of bringing a hidden factor, perhaps 
the hidden factor in past uncertainty, into view; perhaps also a new insight into wise 
objectives, and so a key for reform. Compare Llewellyn, What Price Contract? — 
An Essay in Perspective (1931) 40 Yale L. J. 704, 732, n.62. 

Partly, as I have tried to develop elsewhere (Llewellyn, Legal Illusion (1931) 31 Col. 
L. Rev. 82, 87; Prajudizienrecht u. Rechtsprechunq in Amerika (1931) § 52 
et seg.), because the “ certainty ” sought is conceived verbally, and in terms of lawyers, 
not factually and in terms of laymen, 
fifi 140 Col. L.R. 581.1 
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to cover the plain facts and the settled policies of our legal system. For 
there are two kinds of judicial or other official freedom which come in 
question, and the two kinds are very different. It is a fact in our legal 
system that judges are by no means free to be arbitrary, and our vital need 
that they shall not be free to be arbitrary has been caught into these rationales 
or doctrines about “ laws and not men ”, and about “ rules determining cases 
But it is also a fact that our legal system does adjust to the individual case 
and to changes in our conditions and institutions; and that fact means that 
judges and other officials are free to some real dcgiee to be just and wise, 
and that we have a vital need that judges and other officials shall continue 
to be to some real degree free to be m7.v^ and just. That fact happens, how¬ 
ever, not to have been caught into an equally familiar, equally sharp, or 
equally precious rationale or doctrine. Yet it needs to be; it is no less a 
vital part of our legal system and of our judges’ duty. There is the law, which 
we know as impersonal, and think of as clear; there is the right outcome, 
which we feel as also impersonal, and think of as hard to find, but capable 
of being found, and the office of the judge is to fulfil the demands of both, 
together. 

Here one sees as under a miscroscope the essence of method and accom¬ 
plishment of the newer Jurisprudence. The method is to take accepted 
doctrine, and check its words against its results, in the particular as in the 
large. The method is to attempt to take a fresh look, and a sustained, care¬ 
ful look, at what goes on. The method is then to try to keep all the relevant 
results in mind at once, to see whether Tuesday’s results check with Monday’s, 
and Wednesday’s with either; and to be content with no formulation which 
does not account for all of the results. That is the first part of the method. 
The second part of the method, if the accepted doctrine does not seem to 
wholly square with all of the results, is to attempt another fresh look, from 
some other angles: If a doctrine does not do all that it purports to do, then 
why do people cling to it so hard ? If a doctrine does not, in and by itself 
do all that it purports to do, then what else is at work helping the doctrine out ? 
For there is something else at work, helping all doctrines out. There is the 
tradition of the judge’s craft, stabilizing the work of our judges, and guiding 
it; and there are the ideals of that craft, which also stabilize and guide. Is 
this something else something wholly ineffable or spiritual or personal, so 
much so as to yield nothing at all to careful study, so much so as to lay no 
foundation for more effective doctrine which can get closer to really doing 
what the doctrine we have is supposed to be doing? The idea underlying 
modern Jurisprudence is that harder and more intensive study of what goes 
on, and harder and above all more sustained study of the wisdoms and part- 
wisdoms in the books, checking them again and again against what goes 
on, can lay the foundation for more solid doctrine. On the particular matter 
of judging, the newer Jurisprudence is persuaded that the older, by putting 
on the doctrines of law more weight than those doctrines do bear or can bear 
alone, had put too little weight on the art and craft of the judge's office. 
One studies that art and craft by studying particular officers at work in their 
office, and seeking for the similarities in their attitudes and behavior. This 
has been misconceived, as being a delving into vagaries of individuals; 
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what it is, is a search for predictabilities and proper lines of work in the 
judge’s office which transcend individuality. These can be dug out only by 
case study. [pp. 586-588] 

. . . For any lawyer is aware that whereas we have clear and established 
practice, and even rules, to tell, for instance, how to distinguish a precedent, 
and how to give even bold dictum full weight by quotation and citation of 
what “ this court has declared ”, as “ a true expression of the principle ”, we 
yet have no unambiguous rules at all to tell when to do the one or the other 
or anything between or different. And the same holds as to, say, ” remedial ” 
and ” strict ” construction of statutes. Pound’s line of initial approach to the 
matter is thoroughly sound: the necessary basis for better doctrine does 
lie in the laying out of new and more effective lines of descriptive study of 
tlie actual work of the courts with our rules of law, and within the frame 
of action, which those rules mark out. For it is by careful and accurate 
description of what the courts are doing that we can see wherein existing 
doctrine fails to guide them effectively in being wise, and fails to hold down 
their freedom to be ” arbitrary ”. Yet any attempted description will for the 
next decade need repeated testing in detail on particular series of cases in 
particular courts, so as to check up on just how good and accurate a 
description it may be; and above all, so as to bring out for study what else 
and more there may be which also needs description and comparison. Only 
so can the basis be laid for clearer and more unambiguous doctrine on how 
judges are to go about the judge’s job. To date, we have left much more of 
this to mere untutored and unguided experience than a system of Law has 
any business to.^'^ 

The philosophy of this can be stated briefly: Legal doctrine cannot wisely 
attempt to achieve what is impossible of achievement. To make courts either 
stand still or ignore the justice of the case in hand is impossible. (It is also un¬ 
desirable.) Doctrine which purports to cut down all freedom of the judge or 
other official is therefore unserviceable doctrine. In practice, it leads to the 
production and use of de facto leeways which de jure are left unmentioned; 
and de facto but unmentioned leeways arc both confusing and not subject 
to easy control. But to merely see this and then insist that judges—^and other 
officials—are in fact as free to move as the rules of law now leave them when¬ 
ever they really want to move; or to insist that they ought to use all the freedom 
which the rules of law now leave them—either of these things is to make 
doctrine fit only for the super judges, the Mansfields and Marshalls, and not 
for the McWhirtles and McWhortles who, though good and solid men, do 
yet need guidance and may sometimes need control. To see just what we 

66 [»» Every body of law contains both a core of stability and a line of change—England 
stresses the element of precedent, that is tradition, Americans stress the dynamism 
by which lawyers are able to fashion new law out of new social experience **: M. 
Lerner, op, cit,, p. 427.] 

For an extremely interesting sequence on this point, see Radin, The Theory of Judicial 
Decision: or^ How Judges Think (1925) 11 A. B. A. J. 357; Dewey’s papers cited by 
Patterson; Morris, How Lawyers Think (1937) and my review thereof, (1938) 51 
Harv. L. Rev. 757; Levi, Natural Law, Precedent and Thurman Arnold (1938) 24 
Va. L. Rev. 587; Patterson in the forthcoming The Philosopher of the Common 
Man (ed. Rainer) (1940); and ... Moore and Sussman, The Lawyer's Law (1932) 
41 Yale L. J. 566. 
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have, in the way of either control or guidance, is ajob for realistic observation, 
observation of fact, of detailed fact, observation which cuts beneath formula, 
sustained observation. To see just what is needed, in control of freedom to be 
arbitrary, while leaving the necessary freedom to be just, is a job for such ob¬ 
servation plus legal statesmanship. To formulate for practical use rules and 
principles which can help materially in accomplishing the desired gain in 
both certainty and justice, is a job for legal engineering. The task is not 
chimerical, because we know that there can be training for the art of advocacy; 
the Greeks accomplished that, and so did the Scholastics. We know, too, 
that there can be training for counselling; the offices “ break men in ”, year 
by year. Some of the art of advocacy, some of the art of counselling, can be 
reduced to helpful rules and principles. Judging, too, is a craft and art of 
law. Well, then ? 

The “ Well, then ? ” is a challenge, not a performance. The newer Juris¬ 
prudence is yet far from having worked out with clarity the relation, in the 
judge’s actual work, of the ideal and ideological elements in our legal system 
to the words of the rules of law, or the relation of either of these to the going 
institutional practices of courts and judges. That is a plain next problem for 
study. The newer Jurisprudence can claim to have gotten it into the clear, 
to be seen as a problem. That is not too much. But what there is of it, is 
good. 

Another problem, on which a beginning has been made, is the examination 
of the three major aspects of the judge, and of their relations to one another 
in his work. He is a human being, and in our system he is an American. 
He is a lawyer, and in our system he is a common-lawyer. He is a judge, 
and in our system a common-law judge of the modem American type— 
which is very different not only from being a Continental or English judge, 
but also from being merely an American, or merely a lawyer, or merely an 
American lawyer. Some of the older Jurisprudence is written as if a judge 
were practically nothing but a mechanical lawyer on a bench; some of the 
newer reads almost as if he were nothing but a human American in a black 
robe. Neither of these points of view is to be simply scorned, because there 
are facts under each; but no such point of view, alone, has value as more 
than a reminder that certain very real factors in the picture are never to be 
forgotten.^8 [pp. 595-596] 

Indeed it is a fair generalization that almost nothing the newer Juris¬ 
prudence has yet found, and little that it seems likely to find within the next 
few decades, will prove in any manner new, to the best lawyers. It will be, 
as it has been, a putting together of different pieces of what the best lawyers 
know—different pieces which even the best lawyers do not commonly put 
together and compare —so as to make the resulting Whole give other lawyers, 
and especially new lawyers, a clearer and more usable picture of how the various 

Uhe widespread use of elected judges and the quasi-political function of the Supreme 
Court have created a greater interest in the ideology and other attitudes of particular 
members of the judiciary than is usual in other common law countries where such 
discussion is generally avoided at any rale during a judge’s lifetime. But on the 
relevance of such factors even where they lie most deeply buried, cf. ante, 9.) 
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crafts of the lawyer are best carried on: counselling, advocacy, judging, and 
administration.** [p. 600] 

Indeed when one takes as the central theme this problem of guidance 
to the judge—or to the legislator—or to the administrator—one finds every 
line of work in modern Jurisprudence falling into an organization as clear 
as that of spokes around a common hub, building themselves together into 
a common wheel. Any one of these lines may be pursued in a single paper 
or by a single v^nriter, in utter independence of the others, in complete “ narrow ” 
specialization of effort, in seeming variety of direction among the different 
jobs; yet each in its own way works to and from the common center, each 
contributes toward the total central task which calls for use of all of them 
together. Let me illustrate by a number of lines of modern work which 
would seem to be at war, if any of them should be misestimated as being 
what it is not, namely as being an effort to stake out an exclusively valid 
approach to the whole field of Jurisprudence. None of these lines is to be 
soundly conceived as denying the worthwhileness, utility, necessity, of other, 
complementary lines of work. What each does is to insist that its own line 
has sufficient value, actual or potential, to warrant careful and sustained labor 
on its exploration. The older writers—such men as Bentham, Savigny, 
Ihering—seem sometimes to have written as if work in Jurisprudence had no 
point unless it could at the moment of its doing be brought into its right 
relation with a whole and rounded view of all of law and all law’s work. 
The current writers, even along with the impatience they sometimes display 
with one another or with a tough-minded and sometimes tough-hided pro¬ 
fession, do show a gratifying intellectual patience in this: that they are willing 
to work hard over one small piece of the picture, just as being one needed 
piece, in an effort to get that piece into better shape for synthesis tomorrow, 
and perhaps by someone else who may happen to take synthesis as his line 
of labor.®* [pp. 604-605] 

** [The reader will note that a far more modest assessment of the prospects for realism 
seems to emerge from this article than in the earlier one cited, ante, 218.] 

®* Much of the controversy turns on cross-purposing of this sort: X alleges that the 
psychology of judges needs study, and tries some study along behavioristic lines. Y 
reads that X is trying to substitute behavioristic psychology for rules and principles, 
to deny freewill to judges, and to urge as right law whatever judges take it into their 
heads to do. /.e., much cross-purposing turns on reading an X's insistence that some¬ 
thing or other goes into or is part of Jurisprudence—is a spoke—as being an allegation 
that the something is the exclusive all of Jurisprudence: wheel and hub. This is an 
inevitable accompaniment of exploratory writing. The explorer commonly over- 
stresses, in language and in flavor, the value or significance of the particular thing he 
is after. Even if he does not, it is the novel which stands out to the reader, and by 
filling his attention and being the Whole for the moment, to him, it almost by necessity 
appears to reek with implicit denial of everything else. 

[For a discussion of particular contributions on realist lines, see p. 598 et seq. 
of this article. It must be confessed that the results seem largely negative. Thus 
one writer attempts a technique which ** proves unworkable for the run of cases ” 
(p. 609); another makes the discovery that on the grand scale of statistics the method 
[of correlating facts and results independently of the reasoning of opinions] is imprac¬ 
ticable ** {ibid.). It is a little difficult to evaluate the conclusions of another writer 
referred to: ** The Certainty Boys are impossible idealists . . . The Uncertainty Boys 
are just as bad—they are making a terrible noise over discovering that there is no 
Santa Claus ’* (p. 610).] 
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Af. S. McDOUGAL 
TIte Law School of the Future 
(1947) 

With this new appreciation of community and interdependence there is 
coming also a new appreciation of the role that law can play as a positive 
instrument of community values—an appreciation of what can be achieved 
by bringing the important power decisions of the community under real as 
well as formal community control, and of the rich potentialities that inhere 
in bringing the best skills and enlightenment of the community to bear on these 
decisions. People everywhere are beginning to demand more perfect com¬ 
munity instruments. They are beginning to show also a necessary willingness 
to experiment and to give up sentimental attachments to outmoded institu¬ 
tions, practices, and doctrines. Their clear call is for the creation of a law 
appropriate to the atomic era. . . . 

. , . The time has come for legal realism to yield predominant emphasis 
to policy science, in the world community and all its constituent com¬ 
munities. It is time for corrosive analysis and inspired destruction to be 
supplemented by purposeful, unremitting efforts to apply the best existing 
scientific knowledge to solving the policy problems of all our communities. 

It is fortunate that today the necassary intellectual skills and enlightenment 
are at the disposal of any school that wishes to take advantage of its 
opportunities. 

We have a psychology w'hich is daily working new miracles in the under¬ 
standing of the mind, in disclosing the secrets of personality formation, and 
in delineating the variables that affect behavior. 

We know today how to clarify values into blue-prints for action, without 
cither getting lost in the obsessive elaboration of meaningless absolutes or 
spending our energies in futile controversy over the relative merits of equivalent 
means. 

We have today a social science that can achieve enough precision in 
the study of the environmental variables that affect human behavior to found 
wise policy judgment, without requiring impossible and interminable in¬ 
vestigations and without frittering away resources and energies in concern 
over pedantic trivialities , . . 

[Here follow certain items culled from the Yale curriculum for 1947.] ** 

“ Recent Scientific Developments and the Law. 

The scope and purpose of the course is to consider some of the major 
implications of the McMahon-Douglas Atomic Energy Act and general 
legal problems raised by this measure for the domestic control of atomic 
energy. The legislation raises issues of novelty, but, more important 

[From (1947) 56 Yale L.J.1 

[These are included here to give some idea of the impact of the sociological and realist 
lines of thought in the field of American legal education.] 
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issues of the broadest significance for our social, economic, and political 
systems. 

Among the topics to be considered in lectures and discussions are the 
following: 

1. Effect of the release of atomic energy on established economic 
institutions. 

2. Atomic energy as a “ socialist island ” in a free enterprise system. 

3. The Atomic Energy Act in its relation to general administrative 
practice. The Atomic Energy Commission as a quasi-legislative 
and quasi-judicial agency. 

4. Civil liberties and the control of information. 

5. The general control problem. 

6. Fissionablcs as a new legal entity. 

7. Atomic energy and patents. 

8. Federal research policies and science under government. 

9. Relation between domestic and international control of atomic 
energy. 

10. Industrial uses of atomic energy and their legal aspects.” . . . 

Legal Principles of Competiti\te Economics. 

A study of the operation of the economy and of business practices 
in the light of the legal principles and problems which are incident 
thereto. Consideration will be given to general theories and specific 
practices which characterize our economy and which arise in the con¬ 
duct of industrial and financial enterprises. The interrelationship of 
these theories and practices with legal theories and specific legislation 
and court decisions will be discussed.” 

Legal Accounting and Financial Analysis. 

The course is designed to integrate law and accounting by examining 
the areas of rapprochement and divergence in the context of legal 
issues. The first part of the course will acquaint the non-accountant 
with the techniques and disciplines of bookkeeping. The present 
applications of these techniques will then be reviewed principally in 
the fields of financial statement analysis, controls by and of the corpora¬ 
tion, public utility regulation, and a general selection of litigation 
involving accounting concepts. Underlying the course will be an 
attempt to test the utility of ‘ generally accepted accounting principles ’ 
as a legal norm.” 

Case Presentation and Negotiation. 

Study and practice in presentation of cases before courts, administra¬ 
tive agencies, arbitration boards, and legislative committees. Special 
attention also is given to the techniques of negotiation with opposing 
counsel.” 

French Comparative Law. 

The objective of the seminar will be to familiarize students trained in 
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the common law with the approaches and techniques of a civil law 
jurisdiction.” 

” River Valleys of America. 

A study of the legal problems arising out of the planning for and 
execution of a program to utilize the natural resources of a major river 
valley region. In addition to general discussion of the problems, 
students will undertake individual studies of particular valley projects. 
. . . Itishoped that eventually a symposium for publication will result.” 

” The World Community and Law. 

Law and science as instruments for maximizing representative 
values [well-being, (safety, health, character) wealth, shared power, 
respect, enlightenment, skill] in the world community. . . .” 

[pp. 1349-1351] 


W. JAMES 
Pragmatism 
(1907) 

Pragmatism represents a perfectly familiar attitude in philosophy, the 
empiricist attitude, but it represents it, as it seems to me, both in a more radical 
and in a less objectionable form than it has ever yet assumed.®® A pragmatist 
turns his back resolutely and once for all upon a lot of inveterate habits 
dear to professional philosophers. He turns away from abstraction and 
insufficiency, from verbal solutions, from bad a priori reasons, from fixed 
principles, closed systems, and pretended absolutes and origins. He turns 
towards concreteness and adequacy, towards facts, towards action and towards 
power. That means the empiricist temper regnant and the rationalist temper 
sincerely given up. It means the open air and possibilities of nature, as against 
dogma, artificiality, and the pretence of finality in truth. [p. 51] 

At the same time it does not stand for any special results. It is a method 
only.®® 

When the first mathematical, logical, and natural uniformities, the first 
laws, were discovered, men were so carried away by the clearness, beauty 
and simplification that resulted, that they believed themselves to have 
deciphered authentically the eternal thoughts of the Almighty. . . . 

. . . But as the sciences have developed farther, the notion has gained 
ground that most, perhaps all, of our laws are only approximations. The 
laws themselves, moreover, have grown so numerous that there is no counting 

(“ There is absolutely nothing new in the pragmatic method ” {ibid., p. 50). Cf. 

Llewellyn on legal realism, ante, 110.] 

®® iCf. Llewellyn, ibid ] 
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them; and so many rival formulations are proposed in all the branches of 
science that investigators have become accustomed to the notion that no 
theory is absolutely a transcript of reality, but that any one of them may 
from some point of view be useful. Their great use is to summarize old facts 
and to lead to new ones. They are only a man-made language, a conceptual 
shorthand, as someone calls them, in which we write our reports of nature; 
and languages, as is well known, tolerate much choice of expression and many 
dialects . . . 

. . . Riding now on the front of this wave of scientific logic Messrs. 
Schiller and Dewey appear with their pragmatistic account of what truth 
everywhere signifies. Everywhere, these teachers say, ‘ truth ’ in our ideas and 
beliefs means the same thing that it means in science. It means, they say, 
nothing but this, that ideas {which themselves are hut parts of our experience) 
become true just in so far as they help us to get into satisfactory relation with 
other parts of our experience, to summarize them and get about among them 
by conceptual short-cuts instead of following the interminable succession of 
particular phenomena. Any idea upon which we can ride, so to speak; any 
idea that will carry us prosperously from any one part of our experience to 
any other part, linking things satisfactorily, working securely, simplifying, 
saving labor; is true for just so much, true in so far forth, true instrumentally. 

[pp. 56-58] 

Pragmatism, on the other hand, asks its usual question. “ Grant an idea 
or belief to be true,” it says, “ what concrete difference will its being true make 
in any one’s actual life ? How will the truth be realized ? What experiences 
will be different from those which would obtain if the belief were false ? 
What, in short, is the truth’s cash-value in experiential terms ? ” 

The moment pragmatism asks this question, it sees the answer; True 
ideas are those that we can assimilate^ validate, corroborate and verify. False 
ideas are those that we can not. That is the practical difference it makes to 
us to have true ideas; that, therefore, is the meaning of truth, for it is all 
that truth is known-as.®® [pp. 200-201] 


J. DEWEY 
Logic 
(1938) 

The Structure of Inquiry 

The traditional theory in both its empiricistic and rationalistic forms amounts 
to holding that all propositions are purely declaratory or enunciative of 
what antecedently exists or subsists, and that this declarative office is com¬ 
plete and final in itself. The position here taken holds, on the contrary, that 

[Truth thus becomes a value-judgment to be tested by its results or consequences, 
rather as the utilitarian judges moral worth.1 
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declarative propositions, whether of facts or of conceptions (principles and 
laws) are intermediary means or instruments (respectively material and 
procedural) of effecting that controlled transformation of subject-matter 
which is the end-in-view (and final goal) of all declarative affirmations and 
negations. . . . 

The deliberations of daily life concern in largest measure questions of 
what to make or to do. Every art and every profession is faced with con¬ 
stantly recurring problems of this sort. To put their existence in doubt is 
equivalent to denying that any element of intelligence enters into any form of 
practice; to affirming that all decisions on practical matters are the arbitrary 
products of impulse, caprice, blind habit, or convention. Farmer, mechanic, 
painter, musician, writer, doctor, lawyer, merchant, captain of industry, 
administrator or manager, has constantly to inquire what it is better to do 
next. Unless the decision reached is arrived at blindly and arbitrarily it is 
obtained by gathering and surveying evidence appraised as to its weight and 
relevancy; and by framing and testing plans of action in their capacity as 
hypotheses: that is, as ideas. . . . 

I did not include the scientist in the list of persons who have to engage in 
inquiry in order to make judgments upon matters of practice. But a slight 
degree of reflection shows that he has to decide what researches to engage 
in and how to carry them on—a problem that involves the issue of what 
observations to undertake, what experiments to carry on, and what lines 
of reasoning and mathematical calculations to pursue. Moreover, he cannot 
settle these questions once and for all. He is continually having to judge 
what it is best to do next in order that his conclusion, no matter how abstract 
or theoretical it may be as a conclusion, shall be grounded when it is arrived 
at. In other words, the conduct of scientific inquiry, whether physical or 
mathematical, is a mode of practice; the working scientist is a practitioner 
above all else, and is constantly engaged in making practical judgments: 
decisions as to what to do and what means to employ in doing it.®® 

[pp. 160-161] 


B. RUSSELL 
Deweys New Logic 
(1939) 

... let us consider the general problem of the relation of knowledge 
to the biological aspects of life. It is of course obvious that knowledge, 
broadly speaking, is one of the means to biological success; it is tempting to 
say, generally, that knowledge leads to success and error leads to failure; 
going a step further, the pragmatist may say that “ knowledge ” means 

®® [Dewey has himself summed up his doctrine in the well-known epigram: “ Knowledge 
is successful practice.**] 
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“ belief leading to success ” and “ error ” means “ belief leading to failure.” 
To this view, however, there are many objections, both logical and socio¬ 
logical. 

First, we must define “ success ” and “ failure.” If we wish to remain 
in the sphere of biology, we must define ” success ” as ” leaving many descen¬ 
dants.” In that sense, as every one knows, the most civilized are the least 
successful, and therefore, by definition, the most ignorant. Again: the man 
who, wishing to commit suicide, takes salt under the impression that it is 
arsenic, may afterwards beget ten children; in that case, the belief which 
saved his life was “ true ” in the biological sense. This consequence is absurd 
and show's that the biological definition is inadequate. 

Instead of the objective biological test of success, we must adopt a sub¬ 
jective test: “ success ” means “ achieving desired ends.” But this change in 
the definition of ” success ” weakens the position. When you see a man eating 
salt, you cannot tell whether he is acting on knowledge or error until you have 
ascertained whether he wishes to commit suicide. To ascertain this, you 
must discover whether the belief that he wishes to commit suicide will lead 
to your own success. This involves an endless regress. 

Again: if A and B have conflicting desires, A’s success may involve B’s 
failure, so that truth for A may be falsehood for B. Suppose, for example, 
that A desires B’s death but does not wish to be morally responsible for it; 
and suppose B has no wish to commit suicide. If B eats arsenic thinking it 
is salt, and A sees him doing so, also thinking it is salt, A achieves his desire 
and B does not; therefore A’s belief that the arsenic was salt is “ true ” while 
B’s identical belief is ” false.” 

The pragmatist may say, in reply, that the success which is a test of truth 
is social, not individual : a belief is ” true ” when the success of the human 
race is helped by the existence of the belief. This, however, is hopelessly 
vague. What is “ the success of the human race ? ” It is a concept for the 
politician, not for the logician. Moreover, mankind may profit by the errors 
of the wicked. We must say, therefore: “A belief is ‘ true ’ if the consequences 
of its being believed by all whose acts are affected by it are better, for man¬ 
kind as a whole, than the consequences of its being disbelieved.” Or, what 
comes to much the same thing: ” A belief is ‘ true ’ if an ideally virtuous man 
will act on it.” Any such view presupposes that we can know ethics before 
we know anything, and is therefore logically absurd. 

Some beliefs which we should all hold to be false have greatly helped 
success, for example, the Mohammedan belief that the faithful who die in 
battle go straight to Paradise. When we reject this belief, do we mean 
merely that it proved an obstacle to science, and therefore to war-technique, 
and so led ultimately to the subjugation of the Mohammedans by the 
Christians ? Surely not. The question whether you will go to Paradise when 

[James himself rejected material success—^w^hat he called “ the Bitch Goddess, 
Success **—as the goal of life, in favour of the harmonising of a man’s inner life with 
his outward experience. But this came to be translated into “ adjustment,” which in 
the hands of personnel experts soon emerged as the means of making one’s life effective 
in a world of business and money values. See M. Lerner, America as a Civilisation 
(1958), pp. 689, 693-694.) 



234 


American Realism 


you die is as definite as the question whether you will go to New York 
tomorrow. You would not decide this latter question by investigating 
whether those who believe they will go to New York tomorrow are on the 
whole more successful thim those who do not. The test of success is only 
brought in where the usual tests fail. But if the Mohammedan belief was 
true, those who entertained it have long since had empirical evidence of its 
truth. Such evidence is convincing, but the argument from success is not. 

The pragmatist’s position, if I am not mistaken, is a product of a limited 
scepticism supplemented by a surprising dogmatism. Our beliefs are 
obviously not always right, and often call for emendation rather than total 
rejection. Many questions of the higliest emotional interest cannot be 
answered by means of any of the old conceptions of “ truth,” while many of 
the questions that can be answered, such as “ is this red ?” are so uninteresting 
that the pragmatist ignores them. But in spite of his scepticism, he is con¬ 
fident that he can know whether the consequences of entertaining a belief 
are such as to satisfy desire. This knowledge is surely far more difficult to 
secure than the knowledge that the pragmatist begins by questioning, and 
will have to be obtained, if at all, not by the pragmatist’s method, which 
would lead to an endless regress, but by that very method of observation 
which, in simpler cases, he has rejected as inadequate.®® [pp. 152-154] 


LOCHNER V. NEW YORK 


United States Supreme Court 
198 U. S. 45 (1905) 

. . . The statute necessarily interferes with the right of contract between 
the employer and employes, concerning the number of hours in which the 
latter may labor in the bakery of the employer. The general right to make 
a contract in relation to his business is part of the liberty of the individual 
protected by the Fourteenth Amendment of the Federal Constitution. 
Allgeyer v. Louisiana^ 165 U. S. 578. Under that provision no State can 
deprive any person of life, liberty or property without due process of law. 
The right to purchase or to sell labor is part of the liberty protected by this 
amendment, unless there are circumstances which exclude the right. There 
are, however, certain powers, existing in the sovereignty of each State in the 
Union, somewhat vaguely termed police powers, the exact description and 
limitation of which have not been attempted by the courts. Those powers, 

®® [The following passage from Max Lerner, op. cit., p. 690, is very revealing. “ To 
understand the importance of success as a goal, one must remember that for the 
ordinary American the test of an idea is in the end product of action, and the proof 
that something is valid lies in its being effective. Hence his homage is given to the 
best-selling book, the candidate who is elected by a * landslide *, the stock speculator 
who makes a ‘ killing *, the play or performer that gets ‘ rave ’ reviews ... the movie 
star who gets on all the magazine covers. It adds to the American stature to be asso¬ 
ciated with a going concern.'*] 
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broadly stated and without, at present, any attempt at a more specific 
limitation, relate to the safety, health, morals and general welfare of the 
public. Both property and liberty are held on such reasonable conditions 
as may be imposed by the governing power of the Stale in the exercise of 
those powers, and with such conditions the Fourteenth Amendment was not 
designed to interfere. Mugler Kansas^ 123 U. S. 623; In re Kemmler, 136 
U. S. 436; Crowley v. Christensen^ 137 U. S. 86; re Converse^ 137 U. S. 
624. 

The State, therefore, has power to prevent the individual from making 
certain kinds of contracts, and in regard to them the Federal Constitution 
offers no protection. If the contract be one which the State, in the legitimate 
exercise of its police power, has the right to prohibit, it is not prevented from 
prohibiting it by the Fourteenth Amendment. Contracts in violation of a 
statute, either of the Federal or state government, or a contract to let one’s 
property for immoral purposes, or to do any other unlawful act, could obtain 
no protection from the Federal Constitution, as coming under the liberty of 
person or of free contract. Therefore, when the State, by its legislature, in 
the assumed exercise of its police powers, has passed an act which seriously 
limits the right to labor or the right of contract in regard to their means of 
livelihood between persons who are sui juris (both employer and employ^), 
it becomes of great importance to determine which shall prevail—the right 
of the individual to labor for such time as he may choose, or the right of the 
State to prevent the individual from laboring or from entering into any con¬ 
tract to labor, beyond a certain time prescribed by the State.®® 

[pp. 53-54] 

Mr. Justice Holmes dissenting. 

. . . This case is decided upon an economic theory which a large part 
of the country does not entertain. If it were a question whether I agreed 
with that theory, I should desire to study it further and long before making 
up my mind. But I do not conceive that to be my duty, because I strongly 
believe that my agreement or disagreement has nothing to do with the right 
of a majority to embody their opinions in law. It is settled by various 
decisions of this court that state constitutions and state laws may regulate 
life in many ways which we as legislators might think as injudicious or if you 
like as tyrannical as this, and which equally with this interfere with the 
liberty to contract. Sunday laws and usury laws are ancient examples. 
A more modern one is the prohibition of lotteries. The liberty of the citizen 
to do as he likes so long as he does not interfere with the liberty of others 
to do the same, which has been a shibboleth for some well-known writers, 
is interfered with by school laws, by the Post Office, by every state or munici¬ 
pal institution which takes his money for purposes thought desirable, whether 
he likes it or not. The Fourteenth Amendment docs not enact Mr. Herbert 
Spencer’s Social Statics. The other day we sustained the Massachusetts 
vaccination law. Jacobson v. Massachusetts^ 197 U. S. 11. United States 
and state statutes and decisions cutting down the liberty to contract by way 

[From the majority opinion which declared the statute unconstitutional: per Peckham 

J.l 
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of combination are familiar to this court. Northern Securities Co, v. United 
States, 193 U. S. 197. Two years ago we upheld the prohibition of sales of 
stock on margins or for future delivery in the constitution of California. 
Otis V. Parker, 187 U. S. 606. The decision sustaining an eight hour law for 
miners is still recent. Holden v. Hardy, 169 U. S. 366. Some of these laws 
embody convictions or prejudices which Judges are likely to share. Some 
may not. But a constitution is not intended to embody a particular economic 
theory, whether of paternalism and the organic relation of the citizen to the 
State or of laissez faire. It is made for people of fundamentally differing 
views, and the accident of our finding cerUiin opinions natural and familiar 
or novel and even shocking ought not to conclude our judgment upon the 
question whether statutes embodying them conflict with the Constitution of 
the United States. 

General propositions do not decide concrete cases. The decision will 
depend on a judgment or intuition more subtle than any articulate major 
premise. But I think that the proposition just stated, if it is accepted, will 
carry us far toward the end. Every opinion tends to become a law. I think 
that the word liberty in the Fourteenth Amendment is perverted when it is 
held to prevent the natural outcome of a dominant opinion, unless it can be 
said that a rational and fair man necessarily would admit that the statute 
proposed would infringe fundamental principles as they have been understood 
by the traditions of our people and our law. It does not need research to 
show that no such sweeping condemnation can be passed upon the statute 
before us. A reasonable man might think it a proper measure on the score 
of health. Men whom 1 certainly could not pronounce unreasonable would 
uphold it as a first instalment of a general regulation of the hours of work. 
Whether in the latter aspect it would be open to the charge of inequality I 
think it unnecessary to discuss. [pp. 75-76] 



7 


THE SCANDINAVIAN REALISTS 

Despite the unfortunate ignorance in the common law world both of 
the working of the legal system in the Scandinavian countries, and of 
its legal literature, it has nevertheless slowly become aware in recent 
years of a significant movement in legal thought in those northern 
territories. Understanding of this movement has gradually increased 
as a number of works by Scandinavian jurists has been published in 
English which have contributed to our enlightenment. The movement 
appears to look to the late Professor Hagerstrom ^ as its spiritual 
father, but the protagonists now best known in this country are 
Olivecrona, Lundstedt and Ross. Their writings have aroused 
more than a mild interest here, perhaps becauvse they seem to be in 
line with the empirical traditions in English philosophy and jurispru¬ 
dence, and also to have some affinities to the sociological approach 
which has grown in influence in England during the last generation. 
This chapter will seek to appraise certain of the views of these three 
writers, though it should be pointed out that Lundstedt’s arc a 
good deal more extreme than those of the other two. Lundstedt's 
posthumously published reflections ^ -extremely polemical in style, 
and generating a great deal more heat than English lawyers are accus¬ 
tomed to in so dry a field as legal theory—have only recently been 
vouchsafed to us, but unfortunately in an English version which is 
a model neither of clarity nor of literary form. 

Law as Fact 

The Scandinavian Realists, as they are now frequently described, 
resemble many other modern schools in their positivist outlook and 
in their desire to eliminate all metaphysics. For them law can be 
explained purely in terms of observable facts, and the study of such 
facts, which is the science of law, is therefore a true science like any 
other concerned with facts and events in the realm of causality 
Thus, all such notions as the binding force or validity of law, the 
existence of legal rights and duties, the notion of property and so forth 

1 Sec the English translation, by C. D. Broad, of his Inquiries into the Nature of Law 
and Morals, published in 1953. 

® Legal Thinking Revised (1957). 

^ Cf ante, 2. 
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are dismissed as mere fantasies of the mind,* with no actual existence 
other than in an imaginary metaphysical world of their own. If then 
those notions are dismissed as mere metaphysical will-o’-the-wisps, 
what is left for the legal scientist ? Apparently nothing but predictions 
as to judicial behaviour, apart from various kinds of psychological 
pressures which, for various reasons not necessarily material, do in 
fact, human nature being what it is, exert an influence on human 
conduct, and given certain conditions promote that regularity of 
behaviour which we associate with a legal system. Does this mean 
that the normative element of legal rules is thus entirely eliminated ? 
Not altogether, for Olivecrona propounds the view that rules of law 
are what he terms “independent imperatives,” that is propositions 
in imperative form (as opposed to statements of fact) but not issuing, 
like commands, from particular persons.® It would seem, however, 
that Olivecrona attaches little importance to this analysis, since for 
him laws “ exist ” only in the sense that words are to be found written 
on pieces of paper, or intermittently stored or present in human minds 
or memories, and the real significance of these words is merely in 
the factual circumstance that these words are a link in the chain of 
physical causation, producing certain courses of behaviour on the 
part of human beings. Lundstedt, on the other hand, is a good deal 
more thorough-going. Thus, Lundstedt rejects everything normative, 
which he apparently identifies with the metaphysical. For him this is 
something completely beyond the realm of experience and, therefore, 
non-existent. Legal rules are no more than “ labels ” which, torn 
from their context of legal machinery, are mere meaningless scraps of 
paper. In that context these “ labels ” may influence action, though 
the causal connection is extremely complicated.® It may be “ quite 
practical ” to speak of legal rules in common parlance (though there 
is really no need to do so) and there is no reason why ordinary prac¬ 
tising lawyers should not use this form of words. But legal writers 
concerned with actual and not imaginary connections should refrain 
from arguing that, because of a certain rule, a legal duty is imposed. 
For this is to support a metaphysical or normative link which no 
amount of observation can establish as a physical fact.’ 

* Bentham had long before propounded a similar view: see Limits of Jurisprudence 
Defined (ed. Everett (1945)), p. 316. ® Cf. ante^ 115. 

® Lundstedt also asserts (p. 316 et seq,) that legal rules are really no more than pro¬ 
cedures for achieving a particular purpose (e.g., deciding cases) in exactly the same 
sense as engineers or sailors have recognised procedures for constructing buildings or 
conducting navigation. These latter, he avers, we do not call “ rules,” and there is 
no need to speak of ” rules ” at all. But this is a false analogy, since legal rules are 
normative, whereas the latter are purely instrumental, Le., they tell us how in fact we 
must act if we want to achieve a certain effect. Where the latter are also normative, we 
do describe them as rules, e.g., rules governing sport, navigation, the use of highways, 
etc. Cf. R. M. Hare, The Language of Morals, Chaps. 6, 9 and 10. 

’ See Lundstedt, op. cit., p. 301 et seq. 
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Thus, as Professor Campbell has admirably stated, while “ Kelsen 
. . . offered an account of law stated purely in terms of SolleUy 
Lundstedt . . . tried to present an account purely in terms of Sein'" * 
We may take leave to doubt, however, whether Lundstedt is not 
thereby throwing the baby out with the bath water. For what is being 
propounded is in effect the rejection of all conceptual thinking as a 
mere metaphysical fantasy.® 

Ross’s Theory of Law 

The most balanced view among the Scandinavian trio referred to here 
seems to be that of Professor Ross.^® Ross acknowledges the norma¬ 
tive character of legal propositions but prefers the term “ directives ” 
to Olivecrona’s “ independent imperatives.” But Ross points out that 
a distinction must be drawn between two kinds of legal knowledge, 
v/z., the law actually in force (for instance a rule contained in a statute), 
and sentences in a textbook where the law in force is stated. Only 
the former are prescriptive; the latter so far as they intend to be 
cognition of what is actually the law, consist of assertions or descrip¬ 
tions. They are propositions not of law, but about the law. The 
doctrinal study of law, that is the study of the rules of an actual legal 
system, is normative in the sense that it is about norms, but it actually 
consists of assertions.^^ These assertions state or purport to state 
what is “ valid law ” and one of the first problems of jurisprudence is 
to elucidate this concept. 


“ Valid Law ” 

Ross does not apparently seek, as Lundstedt does, to reduce all law 
to sociological phenomena. On the contrary his conclusion is the 
more reasonable one that “ valid law ” means an abstract set of 
normative ideas which serve as a scheme of interpretation for the 
phenomena of law in action (e.g,y the actual physical activities involved 
in a transaction of sale).^* But from here Ross moves to a narrower 
and less tenable position. For him, the validity of law can properly 
be considered only from one point of view, v/z., as a scheme of in¬ 
terpretation enabling us to comprehend and, within such limits as 

» See (1958) 21 M.L.R., p. 566. 

® Cf. Jerome Hall, op, cit.^ pp. .^78-380. This attitude is also probably connected 
with the fallacy that meaning equals ** naming,** so that as such words as law, state, 
right, property, are not names corresponding to physical entities, they are meaningless. 
This ignores ihc functional use of many words: c/. ante, 41. 

See Alf Ross, On Law and Justice (1958). For a criticism of Ross's views, see L. J. 
Arnholm in Scandinavian Studies in Law (1957) vol. 1, pp. 11-50. 

Even Ross, however, admits that textbook statements may not be merely descriptive 
but may themselves be normative so far as they express opinions intended to or capable 
of affording rules for the guidance of the legal profession or of judges when called 
upon to make decisions: cf. op. cit., p. 46. ia Jbid., p. 18. 
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are practicable, to predict the activities of judges. In this connection 
he makes the surprising assertion that a legal norm, such as a statutory 
rule, is primarily a directive not to the population at large, but to the 
judges. Thus, a statutory prohibition against murder, he interprets 
as a direction to the judges to deal with any case of murder brought 
before them in the manner laid down, and the fact that people may 
then regulate their conduct in the light of their knowledge that judges 
will so act is relegated to a purely secondary significance. An asser¬ 
tion that a statement is valid law is a mere prediction as to the probable 
behaviour of judges, though Ross is careful to point out that he is not 
insisting here on a purely behaviouristic interpretation of judicial 
activity, but that the ideological or “ spiritual ” life of the judge must 
also be taken into account.'-* It will thus be seen that, as Ross freely 
concedes,'^ he is here very close to the American Realist position, 
though he introduces some refinements by pointing out that statements 
as to what is valid law are intended to refer to hypothetical future 
decisions under certain conditions.'* 

What must puzzle an English lawyer is why Ross is so insistent 
on approaching the interpretation of the concept of valid law from the 
viewpoint of a jurist formulating statements as to what he conceives 
to be the law—a viewpoint which is admittedly far more significant 
in Continental than in English practice—that he allows this completely 
to overshadow, if not to obliterate, every other possible approach. 
For quite apart from the question whether this is not a highly specialised 
attitude, assuming it even exists in the minds of all textbook writers, 
and one which is not likely to be matched in the minds of other 
categories of persons, such as legislators, legal practitioners, officials, 
business-men and so forth, it seems more particularly to impose on 
the judiciary itself an artificial state of mind, which it is most improbable 
that any judge would accept. For when a judge examines statutes and 
precedents to ascertain the applicable law he is surely neither expressly 
nor impliedly seeking to predict what he himself is about to decide 
or even what his judicial colleagues, whether superior to or co-ordinate 
with him, may be likely to decide at some future date. His concern 
is with the law as it is, judged according to his own lights, and not 

'3 Ibid. p. 37. 

See ibid. p. 73. Ross, however, attributes a “ behaviouristic ** realism to Holmes on the 
ground that he refers to predictions of what courts do, and claims greater virtue for 
his own interpretation involving a synthesis of psychological and behaviouristic 
views both the external conduct of the judge and his normative ideology). But 
what Holmes was emphasising was what judges do, as contrasted with what they say, 
not with what they think, and here Holmes and Ross seem to be on common ground 
(r/. ante, 205). 

!.£?., if an action should be brought, and if in the meantime there has been no alteration 
in the state of the law. the rule will be applied by the courts {op. cit., p. 41). 
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with speculation as to future contingencies.^® Thus, for Ross a de¬ 
cision can only be criticised as “ wrong,” that is, at variance with valid 
law, if it appears most probable that in future courts will not follow 
it.^7 But is this not too narrow a view ? It certainly flies in the teeth, 
for instance, of the well-established practice of dissenting judgments, 
even in the highest tribunals, such as the House of Lords. For accord¬ 
ing to Ross a would-be dissenting law lord, knowing the opinions 
of the majority of his colleagues, should be obliged to acquiesce in 
their view, as a correct prediction of what will be followed in the 
future. Yet what he docs—and who will condemn this as nonsensical 
or meaningless?—is to disagree with the interpretation, by the majority, 
of the law as it is. 

To sum up then, while Ross docs not deny the normative character 
of actual legal rules he docs minimise, if not actually eliminate, the 
significance of this element, by discussing valid law purely in terms of 
predictions as to future social happenings.^® 

The Verifiability ” Principle 

It would seem that these writers, if not directly influenced by, are 
much in line with, the so-called logical positivists of the Vienna Circle, 
who took the view that meaning is given by factual verifiability, and 
that therefore any proposition which is not verifiable in this way is 
accordingly meaningless, at any rate apart from a purely emotional 
significance. Hence all non-empirical statements—apart from logic 
and mathematics which were allowed an uneasy existence as tautologies 
or analytical statements—such as those of metaphysics or ethics, 
were dismissed as “ nonsense.”'® But as has been remarked, the word 
” nonsense ” is itself a highly metaphysical concept, 2 ® and it came 
to be realised that this just would not do, not the least reason being 
that the proposition about verifiability turned out itself to be meta¬ 
physical and therefore ” nonsense,” on the logical positivist inter¬ 
pretation.^' It is a pity that the Scandinavian writers seem to have 
neglected the later works of Wittgenstein, in which he exposes the 
errors, which he earlier shared with others, in attributing a single 
function to language, to which all propositions must conform in order 

'® Thus a High Court judge may say, that, in view of various precedents which I think 
arc wrong, I decide X, and I prefer to leave it to a higher court to decide Y, if it shares 
my opinion. 

Op. cit., p. 50. 

18 Cf.p.A9. 

1 ® The best-known statement in English of the logical positivist view^point is contained in 
A. J. Ayer, Language, Truth and Logic, 2nd cd., 1946. For useful historical accounts, 
see J. O. Urmson, Philosophical Analysis (1956), pp. 102-129; G. J. Warnock, English 
Philosophy Since 1900 (1958), Chaps. 4 and 6; J. Passmore, A Hundred Years of 
Philosophy (1957), Chaps. 16-18. 

J. O. Urmson, p. 101. Ibid,, pp. 168-178. 
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to make sense at all. In his teaching at Cambridge in the 1930s, 
and by his posthumously published writings,Wittgenstein was at 
pains to remove this illusion and to demonstrate the infinitely varied 
uses of language, and the different types of meaning which may be 
secreted in different usages. This approach was employed mainly as 
a solvent of various perennial philosophical problems, but for the 
present purpose it may be invoked in order to reveal the fallacy in 
realist thinking. For the normative use of language is as perfectly 
legitimate as the empirical, and serves to direct our attention to a 
class of propositions which are not used as statements of empirical 
fact, but as guides to human conduct framed in imperative form.^'^ 
It is this class of proposition that is the proper subject-matter (inter 
alia) of ethics and theology, as well as of jurisprudence. That such 
propositions may be related to empirical facts does not mean that the 
latter can be substituted for the former. For to do this is to overlook 
the fundamental distinction between “ ought ” and “ is,” and to engage 
in what Moore has stigmatised as the “ naturalistic fallacy.” ^ This 
does not mean, however, as the Scandinavian writers have apparently 
thought, that this is to acknowledge a special realm of existence for 
“ ought ” statements, distinct from that of empirical statements, at 
any rate unless wc recognise that the word “ exist ” may be used in 
divers senses, as for instance when Kelsen equates it with validity.*® 
What is involved here is a particular use of language, and this use 
can only be understood, as Wittgenstein demonstrated, by examining 
the actual ways in which this usage is effected. Indeed the more 
extreme of the Realists hardly seem to have faced up to the implica¬ 
tions of their desire to banish all conceptual thinking as meaningless, 
since, as Jerome Hall has pointed out, this must affect the use of 
ideas ” in every sphere of thought, and in particular in the realm of 
legal theory itself. Thus they seem to be faced with the same dilemma 
as that which confounded the logical positivists, namely, how to answer 
the question why their own theory, which can only exist in the realm 
of ideas, and is therefore in that sense metaphysical, is not also 
“ nonsense.” 


Origin of Law 

It is characteristic of the realist approach, that in discussing the origin 
of law Olivecrona states that though the making of new “ imperatives ” 
presupposes a legal system already in being, we cannot trace law to 

22 See especially Philosophical Investigations (1953). For a brief exposition, G. J. 
Warnock, op, cit,. Chap. 6. 

23 Cf,ante,5. 

2^ See ante^ 6. 

23 Cf. ante, 5, and post, 297. 

26 See Jerome Hall, op, cit„ pp. 378-380. 
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its ultimate historical origin, since however far back we go there is 
always some social organisation in existence.*^ Thus, for him the 
origin of law is purely a question of factual and historical origins. 
But the jurist, except as a legal historian, is more concerned with the 
source of legal validity either of particular rules or of the legal system 
itself, rather than of the historical origin of law in the mists of time. 
It is this question that Olivecrona rejects as metaphysical, and therefore 
as meaningless, and thereby seeks to deprive us of a form of conceptual 
thought and of language usage, the normative, which mankind (in¬ 
cluding it is suspected even the Scandinavians themselves) have found 
to be so utterly indispensable that it would be singular to discover 
that it is meaningless and had no distinctive usage in human life and 
affairs.^*® 


“ ReDUCTIONISM ” AND LEGAL CONCEPTS 

It should be added that the Scandinavians also are involved in another 
fallacy once associated with logical positivism, that of assuming that 
concepts can always be reduced by analysis to a series of factual 
propositions to which they are equivalent, and for which they can be 
substituted.Hence it was thought at one time that all the so-called 
fictional entities of philosophy (such as the “ physical ” table we 
see and which had been stigmatised as a mere “ logical construction ”) 
could be spirited away by this process. Unfortunately it later became 
apparent that this form of reductionism would not even work in regard 
to such simple everyday concepts as “ England ” or “ France,” for 
instance, in such a sentence as “ England declared war in 1939.” 
So, too, it will be found that no amount of conversion into factual 
statements will altogether eliminate the hard core of such concepts as 
rights and property, for the very good reason that such reduction 
ignores the normative factor.®^ Hence, quite apart from the practical 
inconvenience of doing without this vital form of legal shorthand (for 
who would prefer to propound a whole interlocking array of legal 
rules, or even perhaps the whole legal system, in order to avoid speaking 
of “ rights ” or ” properly ”?), no amount of factual analysis is 


Law as FacU pp. 12-1 A, 

2® Cf. P. Winch, Idea of a Social Science (1958), p. 15 : “ Our idea of what belongs to 
the realm of reality is given for us in the language that we use. The concepts we have 
settle for us the form of the experience we have of the world.** In this sense, Witt¬ 
genstein speaks of language as “ forms of life,” Philosophical Investigations, p. 226. 
Cf. J. O. Urmson, op. cit.. Chap. 10. 

See this example worked out, ibid., pp. 151-152. But for a criticism, see B. Russell, 
My Philosophical Development, pp. 221-225. 

Cf. Wisdom's view that we cannot pass by deductive argument from one type of state¬ 
ment to another. Here he quotes Butler's saying: “ Everything is what it is and not 
another thing.” See the discussion in D. Pole, The Later Philosophy of Wittgenstein 
(1958), pp. 116-120. 
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capable of providing a total substitute for this form of speech. This, 
indeed, is another aspect of Moore’s so-callcd “ naturalistic fallacy.” 

FeaturiiS of Law 

Despite the rejection of metaphysics, Olivecrona still engages in a 
search for the characteristic features of law. For him these are to 
be discerned in certain factual circumstances. Thus they are connected 
with a de facto organisation of persons, the slate, which is ready to 
apply the laws and which possesses a monopoly of force for this pur¬ 
pose. Legislation operates by reason of the legislators occupying 
key positions, which enable them to bring psychological pressures 
upon the population as a whole. These pressures largely derive from 
the use of certain “ formalities ” in the act of legislation, which play 
a vital causal role in producing the psychological reaction essential 
to compliance.3^ Wliat Olivecrona is thus mainly concerned to show 
is that there is nothing mystical about the working of a legal system, 
and that there is no need to rely on fictitious entities or concepts such 
as the state, or the binding validity of law. Here again, however, like 
Lundstedt, he seems to confuse the two notions of normative and meta¬ 
physical. It may be that Olivecrona’s description of psychological 
pressures is correct, though it is put forward, somewhat ironically 
for an empiricist, merely as an a priori assertion, without any factual 
evidence or proof that it may not be a gross over-simplification of the 
actual working of what Lundstedt never tires of describing as the 
immensely complex legal machinery. Thus, even if we may agree 
with Olivecrona’s view of the necessity of force as the ultimate back¬ 
ground to law, we may hesitate without evidence to accept his rather 
naive explanation as to the way it influences human conduct.^^ Again 
his notion of the state as an “ organisation ” of persons hardly seems 
to avoid all suspicion of conceptual thinking. Also his insistence on 
“ formality ” in law seems more appropriate to a modem democratic 
state than to an autocratic system, as for instance one based on the 
will of the Roman Emperor,^^ an oriental despot, or a primitive 
chieftain. 


32 Ante, 6. There is also the point that as much of the law is uncertain or even 
unpredictable, no one can say, at any given moment, precisely what set of legal con¬ 
sequences are to be substituted for the concept of a right. 

33 Law as Fact, Chap. 2. Ross criticises this as “ psychological ” realism. His own 

view of “ valid law (he claims) is preferable as combining an external test which 
at the same time recognises the psychological factors involved (On Law and Justice 
pp. 71-74). * 

34^ Ibid., p. 143 et seq. 

35 Under the Dominate the will of the emperor was law however expressed, as he was 
not bound by any particular forms: see Jolowicz. Historical Introduction to Roman 
Law, pp. 478-479. And cf. the role of “ formalities ” under parliamentary sovereignty 
ante, \61 seq. 
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Law and Morals 

Without going as far as Hobbes, who argued that law and morals 
were identical,®® the Scandinavians have sought to reverse the 
general notion of moral standards as being embodied in law by the 
idea that it is moral ideas that are themselves largely determined by 
law. Admittedly there are some moral feelings which are natural 
phenomena, such as love and compassion, but these are insufficiently 
strong to produce the restraints necessary for civilised life. Law is, 
therefore, the primary factor in influencing moral standards, especially 
by its use of force. It is the regular use of force and the propaganda 
associated with it that establish moral standards. For instance, the 
general attitude to other persons’ property is unthinkable independently 
of law and legal machinery, and if sanctions were removed man’s 
morals would undergo a profound change.®® Or, as Lundstedt prefers 
to put it, social life is not guided by an innate sense of justice but on 
the contrary it is the feelings of justice which are guided by the laws 
in force.®® 

Of course, to ask which came first historically, law or moral stan¬ 
dards, is rather like inquiring which came first, the chicken or the egg. 
No doubt laws have frequently created fresh moral standards, and in 
the case of some fundamental parts of the moral code, such as those 
relating to murder or theft, legal prohibitions go back to so early a 
period that it is difficult to disentangle legal, moral and religious 
decrees.'^® Nonetheless, if we view society at any particular stage of 
its development, we do find a moral sense urging particular standards 
of conduct as right or just, even though the law may take a contrary 
or a neutral view. It is just this severance between law and morals 
that the empiricists since Hume have been desirous of emphasising.^^ 
True, as Olivecrona might urge, the development of moral standards 
is unthinkable (at any rate in civilised society) save in a context of 
an existing legal system, with force regularly applied to maintain at 
least a basic standard of social conduct, but this is very different 
from asserting that every change or improvement in moral standards 
primarily derives from law, and not the other way round. For instance, 
when we contemplate modern society we sec that improvements of 
a moral order, such as penal reform, often derive not so much from 
society as a whole, and certainly not from the impetus of its existing 
legal system, but from the energies of an enlightened minority, which 
brings relentless pressure on the recalcitrant majority. The force 

3® Cf, ante. Ml, 

But Ross parts company with them here: sec On Law and Justice, pp. 59-64. 

®® Law as Fact, pp. 136-140. 

30 Op, cit., p. 53. 

*0 C/.336. 


See ante, 38. 
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behind such movements may be of various kinds, moral, religious 
or rational. Olivecrona would attribute law reform to enlightened 
self-interest,^^ and doubtless when society is induced to change the 
law it is because it is persuaded to believe that to do so is in its own 
best interest. But the moral force initiating the reform may be quite 
selfless, as in the case of the great penal reformers, and indeed some 
reforms may even, at least at first, be thought socially harmful, though 
morally desirable, as, for instance, in the case of the more lenient 
treatment of certain types of offenders 

Legal Ideology—the Method of Justice v. Social Welfare 
For Lundstedt, all other jurists save himself, and perhaps some of his 
fellow-Scandinavian realists, have followed the road of legal ideology, 
or the method of justice. This means that they have relied in one 
way or another on a material objective law, underlying the actual 
legal system, and depending on the common sense of justice to develop 
the law and to fill the gaps in the legal system. This is condemned 
both as metaphysical nonsense, and as an attempt to invoke 
natural law or justice to supply an objective valuation in what, for the 
Realists, can only be purely subjective, since for them value judgments 
depend purely on individual feelings and emotions, and are incapable 
of scientific objectivity. Lundstedt directs an impassioned onslaught 
on many of those modern thinkers whose thought might, by the un¬ 
initiated, be believed to resemble his own, as, for instance, the utili¬ 
tarians, the sociological jurists, and the American Realists. For 
Lundstedt, jurisprudence must be a natural science, based on observa¬ 
tion of facts and actual connections, and not on personal evaluations 
or metaphysical entities. Yet science has not so far progressed suf¬ 
ficiently in this field to enable us to establish or demarcate these connec¬ 
tions with precision. Hence the need for what he calls “ constructive ” 
jurisprudence, which has to work practically on the hypothesis of certain 
social evaluations, such as that legal activities are indispensable for the 
existence of society, and that their aim must be to produce the most 
frictionless functioning of the legal machinery.-** How then does 
this differ, for instance, from the Benthamite or the Pound approach ? 
According to Lundstedt, because he proceeds not on an ideological 
basis, as for instance by seeking for “justice,” but on arguments 
based solely on social realities, that is, on people as they are actually 
constituted. The “ social welfare ” method which he propounds 

*2 Op. cit., p. 167. 

*3 the gradual abolition of capital punishment for offences against property, which 
was believed by many at the time to threaten society at its foundations. 

** Lundstedt, op. cit., pp. 131-136. 

^6 For an attack on what he calls “ the chimera of social welfare,” see A. Ross, On Law 
and Justice^ pp. 295-296; cf. pp. 360-363. 
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is, therefore, so he asserts, quite distinct from such common ideas 
as the needs of society or of social policy, as it means nothing but what 
is actually considered useful to men in society, with the way of life 
and aspirations that they have at a particular time. This implies the 
encouragement in the best possible way of what people in general 
actually strive to attain, and not what they ought to strive for. As 
knowledge increases legal activities may eventually be able to be 
based on a legal science which has a more or less complete knowledge 
of the facts, and which can establish social valuations on this 
foundation.^® 

One may, indeed, ask whether this outlook does not itself involve 
a number of personal valuations which are no less vulnerable than 
those of anyone else, on Lundstedt’s view, e.g., why should we aim 
at social welfare at all ? But apart from this, Lundstedt’s devotion 
to actual aspirations presumably adds up to the dominant views of 
the bulk of society, and seems to leave but little, if any, scope for the 
reforming impulses of a minority in advance of the sluggish opinions 
of the mass. Thus, for Lundstedt, criminal law exists not so much to 
deter criminals but to foster the moral instincts against crime, and it 
does this by the regular enforcement of sanctions. Hence he dismisses 
the “ ridiculous idea ” of improving the criminal morally or socially, 
for the object of the penalty is to ‘‘ break down the criminal.” 

Moreover, although Lundstedt castigates Pound’s jural postulates 
severely as ” nothing more than phrases heaped upon phrases without 
the possibility of finding any line of thought,” and even if wc may 
admit some force in his criticism that these postulates, such as they 
are, are not pre-legal, but derive any meaning they may have from 
existing law, it is difficult to see why Lundstedt’s own hypotheses as 
to the basis of the legal system are not equally a priori, drawn as they 
are (so far as appears) not from sociological research, but from per¬ 
sonal reflection and individual evaluations. If it is true that Pound 
discusses law ” in complete abstraction from our experience of it,” 
might this criticism not equally apply to the formulation of the social 
welfare ” method ? It must be borne in mind that, in any event, in 
natural and any other science, hypotheses are only valuable in so far 
as they can be and are tested against verifiable observations.®® In 
both instances the test of these various hypotheses seems still to come, 

*® Legal Thinking Revised^ p. 128. 

Ibid,, pp. 219, 226. This outlook would seem to lead logically to the execution of 
irretrievable criminals, and though Lundstedt was apparently a believer in liberal 
democracy, there is a disagreeable flavour of Nazi totalitarianism in arguments such as 
these. 

Ibid., p. 349. 

« Ibid,, p. 350. 

®® Cf, ante, 17. 
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and the reader may remain for the time being equally impressed 
(or unimpressed) before either set of unverified dogmatic hypotheses.®^ 

Scandinavian and American Realism 

It has already been shown that the Scandinavian Realists share with 
the sociological jurists a weakness for a priori assertions, while at 
the same time insisting on the need for basing the law on the needs of 
social life. But the Scandinavians link this attitude with varying 
degrees of hostility to all conceptual thinking, which they stigmatise 
as metaphysical or ideological. The American Realists, on the other 
hand, are not much interested in general theorising about law, and 
although they may share with the Scandinavians the feeling that rules 
do not decide cases, they do not altogether reject the normative aspect 
of legal rules.®^ What they are mainly interested in is the practical 
working of the judicial process, whereas the Scandinavians arc more 
concerned with the theoretical operation of the legal system as a whole. 
Moreover, although the Scandinavians are the most extreme of 
empiricists, it is the Americans who primarily stress the need for factual 
studies in working out proper solutions Ibr legal problems, and the 
Scandinavians who appear to rely mainly on argument of an a priori 
kind to justify particular legal solutions or developments. Altogether 
it may be said that the Scandinavian movement, for all its positivism, 
remains essentially in the European philosophical tradition, whereas 
the American bears many of the characteristics of English empiricism. 


K. OUVECRONA 
Law as Fact 
(1939) 

The Binding Force of Law 

If we discard the superstitious idea that the law emanates from a god, it 

is obvious that every rule of law is a creation of men. The rules have always 

The same may be said of Ross's theory of “ disinterested attitudes ” (see On Law 
and Justice^ pp. 364-369) which docs not seem to rest on any form of sociological 
or psychological research. 

62 “ While Pound was interested in general movements of thought and in grand 
generalisations, the Realists (American) advanced in pointed elucidations.** J. Hall, 
in 44 Virg.L.R. (1958), p. 323. 

58 Perhaps this is why Lundstedt declares that Holmes’ view of law, as predictions of what 
courts will do, “ has no bearing on legal science, though it may stimulate a legal 
ideologist to reflection ’* (op. cit., p. 391). But see also his list of criticisms (p. 393), 
all of which seem to turn on an alleged failure to analyse or understand certain basic 
conceptions. Even the last of these, the lack of a " positive method ** based on social 
welfare, seems to argue against the pragmatical attitude of the Americans, in favour 
of a unified approach which is regarded as justifiable a priori. 
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been established through legislation, or in some other way, by ordinary 
people of flesh and blood. In other words, they are produced by natural 
causes. On the other hand, they have natural effects in that they exert a 
pressure on the members of the community. The rules of law are a natural 
cause — among others — of the actions of the judges in cases of litigation 
as well as of the behaviour in general of people in relation to each other. 
The law-givers and other people who are in a position to lay down rules of 
law may actually influence the conduct of the members of the community. 
But that is certainly all they can do. 

We can never escape the conclusion that the law is a link in the chain of 
cause and effcct.^*'^ It has, therefore, a place among the facts of the world 
of time and space. But then it cannot at the same time belong also to another 
world. The law cannot on the one hand t>e a fact (which it undoubtedly is) 
with natural causes and natural effects and on the other hand something 
outside the chain of causes and effects. To maintain the contrary involves 
pure superstition. The meaning must be — if there is any real meaning at 
all — that the law is endowed with a supernatural power. Otherwise the 
words are empty, being used according to a secular habit without a real 
thought behind them. 

Every attempt to maintain scientifically that law is binding in another 
sense than that of actually exerting a pressure on the population, necessarily 
leads to absurdities and contradictions. Here, therefore, is the dividing-line 
between realism and metaphysics, between scientific method and mysticism 
in the explanation of the law. The “ binding force ” of the law is a reality 
merely as an idea in human minds. There is nothing in the outside world 
which corresponds to this idea.*^^ [pp. 16-17] 

The Content of a Rule of Law 

Thus the content of a rule of law of this type is an idea of an imaginary 
action by a judge in an imaginary situation. We might add at once, however, 
that a rule of law is never intended to be regarded in isolation. It is always 
connected with other rules and its meaning does not emerge unless this 
connexion is observed. The rule about condemning the murderer to death 
is not only related to the law of procedure where the actions leading up to 
the judgment are pictured. Many more rules come into play. The accused 
must have attained a certain age, he must have been of sound mind when he 
committed the crime, and so on. Thus the picture of the imagined situation 
in which judgment should be given is very rich in detail. Many rules must 
be put together in order to make complete the picture of the situation and of 
the action desired. 

With this qualification the content of the rules of law may be defined 

[Olivecrona docs not here seek to deny the distinction between a physical law of nature 
and a normative rule, but makes the point that the latter may itself operate as a physical 
cause of the conduct of human beings. But other Scandinavian realists, such as 
Lundstedt, go much further in attempting to eliminate the normative element of law 
altogether as a metaphysical fiction. Cf, ante, 238.] 

^ [But this does not exclude the normative form of the legal proposition. On the fallacy 
of regarding meaning as a kind of naming of objects, see ante, 32.] 
that a murderer should be condemned to death.] 
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as ideas of imaginary actions by people (e.g. judges) in imaginary situations. 
The application of the law consists in taking these imaginary actions as 
models for actual conduct when the corresponding situations arise in real 
life. [p* 29] 


A Rule of Law is not a Command in the Proper Sense 

The imperative theory has been so thoroughly criticised by previous authors 
that there is no need to discuss it at length here. We have only to confront 
the theory with obvious social facts. Its innermost meaning is to range 
law among the facts of the actual world. The commands, if there be any 
commands, are of course natural facts.*’ The theory, therefore, has the aim 
we pursue in this treatise. Only, the facts are misinterpreted when the rules 
of law are said to be commands in the proper sense of the word. 

A command presupposes one person who commands and another to 
whom the command is addressed. In true appreciation of this fact, the 
imperative theory has endeavoured to point out from whom the “commands “ 
emanate. Generally this has not been said to be any single individual. It 
would be hard indeed to maintain that the immense bulk of rules contained 
in the law of a modern state are the commands of any single human being. 
Such a being would undoubtedly require superhuman qualities. It is for 
this reason that the commands are ascribed to the state. 

It is, however, impossible to maintain that the “ state’’properly speaking, 
could issue commands. The state is an organisation. But an organisation 
cannot, as such, be said to command. If this is maintained, the expression 
is at best a loose one for the fact that commands are given by individuals 
active within the organisation. Only in this sense is the statement at all 
reasonable. [pp. 35-36] 


The Rules of Law as “ Independent Imperatives ” 

Though not real commands, the rules of law, as has already been said, 
are given in the imperative form. The ideas about certain actions in certain 
situations, which form the contents of the rules, are not narratively described 
in the rules. The text of the law does not say that the law-givers or some other 
persons actually have conceived such and such imaginations in their minds. 
This would be absurd. The ideas are imperatively expressed. Whatever 
words are used, the meaning of a rule is always: this action shall be performed 
under such and such circumstances, this right shall arise from such and such 
facts, this official shall have this or that power etc. 

Now, does not this mean that the rules are, after all, commands ? No, 
it does not. The term “ command ’’ may, of course, be used by everybody 
according to his own pleasure, provided that the meaning is made clear. 
What is important is not the terminological question. But different things 
must be kept apart if the real nature of the law is to be made clear. Such 

*’ fThis may be so in Austin’s case, since he looked to the fact of habitual obedience as 
the ultimate source of law, as well as accepting the view that it was the mental state of 
the commander that gave an expression the characteristic of a command {cf ante, 
115). But another view is that stress is here laid simply on the imperative form of 
the legal proposition, and Olivecrona himself seems to favour this view (poj/, 250-251).] 
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imperative statements as are found e.g. in the law, must be carefully distin¬ 
guished from commands in the proper sense. They are something else. 
The imperative theory has neglected this distinction. For this reason it has 
been driven to unrealistic constructions in order to make the realities of 
the law fit in with the assumption that the rules are commands in the proper 
sense of the word. 

A command in the proper sense implies a personal relationship. The 
command is given by one person to another by words or gestures meant to 
influence the will. Now the same kind of words is also used in many con¬ 
nexions where no personal relations whatever exist between the person who 
commands and the receiver of the command. The words can nevertheless 
have a similar, if not identical, effect. They function independently of any 
person who commands. We may in this case speak of “ independent impera¬ 
tives,'"' in order to get a convenient term. 

As an example of independent imperatives may be cited the Decalogue. 
It cannot be said that Moses is commanding us to do this or that. Nor is 
this supposed to be so. The words are said to be the commands of God. 
In reality the Decalogue is a bundle of imperative sentences, formulated 
several thousand years ago and carried through the centuries by oral tradition 
and in writing. They are nobody’s commands, though they have the form of 
language that is characteristic of a command. 

The rules of law are of a similar character. [pp. 42-43] 


Ordinary Legislation 

From the traditional standpoint the act of legislating implies something 
inexplicable, though this is not always clearly realised. It is, however, 
inexplicable how the draft, or bill, can be lifted into another sphere of reality 
through being promulgated as a law. The draft is only a set of fictive articles, 
put before the legislative authorities for their consideration. The promul¬ 
gated law, on the other hand, contains “ binding ” rules, i.e. it has a super¬ 
natural force. Thus the draft has undergone a profound change through 
the act of promulgation. The law is in essence something entirely different 
from the bill. And this change has been brought about by a vote in an 
assembly, or by the signing of a paper by a person in a prominent position. 

This mysticism, and the scholasticism which follows in its wake, obviously 
has its origin in the idea of the binding force of the law. Once this idea is 
discarded as superstitious, there is nothing inexplicable about the act of 
legislating. It may be difficult to give a full explanation of its effect, since 
the matter is rather complicated, but the explanation will deal with facts only. 

Legislating has an actual effect of supreme importance to the community. 
The draft had no signiflcance for social life beyond that of being an object 
of discussion and formal proceedings. It was not a wheel in the machinery 
of the state. But the law is. The officials take it as a model for their actions 
and are virtually compelled to do so. The general public must take it into 
consideration as a barrier against some activities and a furtlierance of others. 
The actual pressure of the law is there as soon as the draft has been pro¬ 
mulgated. 
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This effect of the act of law-giving is in no way of a mystical character. 
It is only a question here of cause and effect in the natural world, on the 
psychological level.^® The purpose of the law-givers is to influence the 
actions of men, but this can only be done through influencing their minds. 
How the influence works on the individual mind is a question for psychology. 
For the purpose of this treatise we need only point out the general conditions 
which make law-giving possible as an effective instrument of governing society, 
the basic elements in the structure of society which are a prerequisite to the 
functioning of the law-giving apparatus. 

Under ordinary circumstances legislation takes place in accordance with 
the rules of the constitution. Its effect results in the first place from the 
general reverence in which the constitution is held and the habitual obedience 
to its rules. We find an attitude of this kind at least in every civilised country 
of the Western type (and no others need be considered here, for the sake of 
brevity). Everywhere there exists a set of ideas concerning the government 
of the country, ideas which are conceived as “ binding ” and implicitly obeyed. 
According to them certain persons arc appointed to wield supreme power as 
kings, ministers, or members of parliament etc. From this their actual power 
obtains. The general attitude towards the constitution places them in key- 
positions, enabling them to put pressure on their fellow-citizens and generally 
to direct their actions in some respects. 

I do not want here to inquire into the causes which have led to this attitude, 
or the causes which have brought those particular persons into power. That 
is a question for history and social psychology to answer. Here it is enough 
to point to the actual situation as it undoubtedly exists in every country 
where it is not temporarily suspended during a revolution. The altitude is 
not, of course, endowed with any intrinsic, self-supporting stability. It must 
be sustained through an unremitting psychological pressure on the members 
of the community. For tlie holders of the key-positions to maintain them¬ 
selves in their places it is above all necessary that they actually use the power 
conferred on them through the psychological situation in the country, and 
use it with a certain determination. 

The attitude towards the constitution has a double significance. First, 
it causes people positively to accept duly promulgated laws as “ binding ” 
upon everybody and take them without reflection or opposition as patterns 
for their conduct. Secondly, the power to legislate is monopolised by those 
who are designated as law-givers in the constitution. The minds of the 
people are so to speak shut off in every other direction. Nobody else can 
secure attention or obedience in the field reserved for the law-givers by the 
constitution. To put up a competition with them in this field is in most 
cases meaningless. 

Thus, the effect of the attitude towards the constitution is first, that the 
constitutional law-givers gain access to a psychological mechanism, through 
which they can influence the life of the country; secondly, that only they gain 
access to this mechanism and that everybody else is debarred from using it 

[Cf. De Jouvenel, Sovereignty, on the extent to which men arc ruled by “ compulsive 

images ” (pp. 296-298).] 
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or building up another of the same kind.®® I use the term “ mechanism ” on 
purpose as being, in my opinion, the appropriate one, since the reactions 
of people in this respect generally follow very definite lines and may be fore¬ 
told with great accuracy. The attitude of the public is — under normal 
circumstances — so rigid and uniform that the psychological efibet of the act 
of legislating takes place smoothly, without any special effort on the part of 
the law-givers. We are so familiar with this situation that it seems to be a part 
of the order of the universe like the rising and the setting of the sun. There¬ 
fore, we do not reflect on the simple fact that the effect of legislation is con¬ 
ditioned by the psychological attitude which we ourselves and the millions of 
other people maintain. Because of this attitude the law-givers can play on 
our minds as on a musical instrument. 

Besides the attitude of mind among the general public, another basic 
condition is required for the process of legislating to be effective. This is 
organisation. There must be a body of persons, ready to apply the laws, if 
necessary with force, since it would be clearly impossible to govern a com¬ 
munity only by directly influencing the minds of the great masses through 
law-giving. We shall have to return to this matter later on. The organisation 
that wields force, the state organisation, is largely composed of persons who 
are trained automatically to execute the laws which are promulgated in the 
constitutional form, irrespective of their own opinion of their advisability. 
The organisation is therefore like a vast machinery, so regularly and certainly 
does it function. The law-givers sit in the centre of the machinery as before 
a switchboard, from where they direct the different wheels. 

The real significance of the act of legislating is now apparent. The draft 
is not lifted into another sphere of reality but is simply made the object of 
certain formalities which have a peculiar effect of a psychological nature. 
The formalities are the essential thing. The legislative act consists in nothing 
but these. The same statements as those contained in a law, if made by the 
same persons without observing the constitutional form, are of no avail.®® 

[pp. 51-56] 

The actual use of Force in the State Organisation 

In every community force is consistently applied through the officials of the 
state, more particularly in three forms: — police measures against distur¬ 
bances, infliction of punishment and execution of civil judgments. In all 
three cases physical violence or coercion is the ultimate expedient. It is used 
not only to disperse dangerous mobs if need be and to keep the jieace generally. 
It is also an unavoidable instrument in the regular application of criminal 
and civil law. In criminal law, actual violence against the person of the crimi¬ 
nal is used in the form of the death penalty and imprisonment. Even in civil 
law physical violence is sometimes used against a person, as e.g. when a 

[Thus for Olivecrona the “ legality ” of a revolution is established when the revo¬ 
lutionaries have effectively seized hold of this mechanism and used its pressures to 
remove the reverence for the old regime in favour of their own. Cf. Austin's theory 
of habitual obedience. The latter looks at it from the point of view of the obedient 
citizen transferring his allegiance; the former, from the point of view of the legislator, 
bringing the citizens into an appropriately receptive state of mind.] 

®® fThis is not necessarily so; cf. note 35, antCt 244.1 
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tenant is ejected from the premises by means of force and when imprisonment 
for debt takes place. Generally, however, violence against a person is not 
needed in civil matters. Nevertheless, it must not be forgotten that physical 
force is the basis of execution in these cases too. Thus the goods of the 
debtor are seized by force if he does not deliver them peacefully when they 
are required in order to pay his debt. Physical force is resorted to in adminis¬ 
trative law, also, when necessary. In the whole field therefore, the provisions 
of tlie law are ultimately carried out by physical force or violence. 

Actual violence is, however, kept very much in the background. The 
more this is done, the smoother and more undisturbed is the working of the 
legal machinery. In this respect many modem states have been successful 
to an extent which is something of a miracle, considering the nature of man. 
Under suitable conditions the use of violence in the proper sense is so 
much reduced that it passes almost unnoticed. 

Such a state of things is apt to create the belief that violence is alien to the 
law or of secondary importance. This is, however, a fatal illusion. One 
essential condition for reducing the application of violence to this extent is 
that there is to hand an organised force of overwhelming strength in compari¬ 
son to that of any possible opponents. This is generally the case in every 
state organised on modern lines. Resistance is therefore known to be useless. 
Those who are engaged in applying force in criminal and civil matters of the 
ordinal*)' kind are few in number, it is true. But they are thoroughly organised 
and they are in each case concerned with only a single individual, or a few 
individuals. [pp. 124-125] 

Law chiefly consists of Rules about Force 

Thus the traditional ways of defining the relations between law and force 
must be discarded. It is impossible to maintain that law in a realistic sense 
is guaranteed or protected by force. The real situation is that law — the 
body of rules summed up as law — consists chiefly of rules about force,® ^ 
rules which contain patterns of conduct for the exercise of force. 

It must be kept in mind, of course, that at the same time the rules contain 
patterns of conduct for the private citizens. But these patterns, or rules, are 
only another aspect of the rules about the use of force, and those rules are 
the deciding factor. The citizens have to make their behaviour conform to 
them. Rules about “ rights ” and “ duties ” which are not also rules for the use 
of overwhelming force are of little avail in actual life. Rather than accept 
the traditional classification of rules as primary and secondary I should 
therefore like to call the rules about force primary rules and the rules for the 
conduct of private citizens secondary rules. This would not be quite exact, 
however. In reality the rules of civil and criminal law arc at one and the same 
time rules for the private citizens as well as for the use of force by the officials. 
It is only a question of different aspects of the same rules. But we are justified 
in defining law as rules about force, since everything turns upon the regular 
use of force.® 2 

®^ [See, too, A. Ross, On Law and Justice (1958), pp. 52-58.] 

®* [Schulz, Principles of Roman Law, pp. 20-24, 158, 196-197, points out that much of 
a society's organisation may consist of non-legal customs, and instances, in Roman 
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Outside civil and criminal law, in administrative law, there is a vast amount 
of rules which are not directly concerned with the use of force (e.g. rules 
about education, health, communications etc.). Sometimes force is necessary 
even in this field, though on the whole the rules arc applied by the officials in 
other ways. But all these rules presuppose an organised force behind them 
and they presuppose that force is used according to the rules of civil and 
criminal law. However important they may be in our time, they must 
therefore be regarded as an addition to that central body of rules which 
consists of the rules about force. It might be added that the constitution 
consists of rules which indirectly concern the use of force, in that they regulate 
the laying down of rules of civil and criminal law. [pp. 134-135] 


Our Moral Standards and the Law 

In so far as thoughts of unlawful acts enter the mind and appear attractive, 
they are more effectively counteracted by the involuntary moral impulse 
than by cold calculations about the risks. An unconditional: “ You shall 
not ! ” rings in our ears. “ This is low ! It is detestable ! ” Such indepen¬ 
dent imperatives and expressions of value beat down the tendencies to 
unlawfulness. And these ideas and the feelings which accompany them are 
to a very large extent — though not, of course, exclusively, — a consequence 
of the “ administration of justice ” through regular infliction of punishment 
and extraction of damages. 

It might, however, be suggested that the relations between the law 
and the moral ideas are the very opposite to this — i.e. that the moral ideas 
are the primary factor and that the law is inspired by them. In fact this is 
the position generally taken up by jurisprudence and legal philosophy. The 
principal rules of law arc represented as being based on “ justice This 
means either that they are founded on an abstract norm, existing by itself 
in nuhibus, or that the law is founded on our ideas about justice. Both these 
ways of stating the case are incorrect. 

It is hardly necessary specifically to refute the contention that the law is 
based on abstract justice. This view is too openly superstitious. The only 
question which need be discussed is whether the ideas of justice are the primary 
factor in regard to the law or whether they are fashioned by the law. . . . 

. . . The first question is how the moral standards of every single in¬ 
dividual are fashioned and what is the influence of the use of force according 
to the rules of law in this respect. Everybody grows up in a community where 
a legal machinery has existed since times immemorial. The question concerns 
the influence of this machinery and its rules on our moral ideas. The second 

law, restraints on patria potestas and testation, marriage customs, etc. The realist 
view is to equate these with law as kinds of psychological pressures which are all 
causally effective. Olivecrona, however, also relics on the sanctionist criterion of 
organised force as differentiating legal from other norms and denies that law can be 
based on the state, which itself presupposes law (pp. 4(M1). Elsewhere, he asserts 
that the specific feature of legal rules is their relation to a state organisation, which, 
by a monopoly of force, can establish new imperatives and ensure general obedience. 
See his essay on “ Law as FacC’ in Interpretations of Modern Legal Philosophy (1947) 
p. 555.1 
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question concerns the part played by moral ideas in the formation of new rules 
added to the already existing body of rules of law. To begin with, the first 
question only will be discussed. 

With regard to this question it seems obvious that it must be answered 
in the sense indicated above. Our upbringing makes this unavoidable. 
The character is necessarily formed under the influence of our surroundings, 
especially in earlier years. The society where we live puts its stamp on our 
ideas. But among the forces working within society tlie law is without doubt 
one of the foremost. The law certainly cannot be a projection of some innate 
moral convictions in the child or the adolescent, since it existed long before 
he was bom. When he grows up and becomes acquainted with the con¬ 
ditions of life he is subjected to its influence. The first indelible impressions 
in early youth concerning the relations to other people are directly or indirectly 
derived from the law. But the eft'ect is not only to cretite a fear of the sanc¬ 
tions and cause the individual to adjust himself so as to be able to live without 
fear. The rules also have a positive moral eflbct in that they cause a deposit 
of moral ideas in the mind. 

The rules of law are independent imperatives. In that form they are 
communicated to young and old. You shall not steal! — of this type are 
the rules concerning our behaviour. Now these imperatives are (so to speak) 
absorbed by the mind. We take them up and make them an integral part of 
our mental equipment. A firm psychological connexion is established be- 
tw'een the idea of certain actions and certain imperative expressions, for¬ 
bidding the actions or ordering them to be done. The idea of committing 
e.g. theft is coupled with the idea of an imperative: you shall not! Then we 
have a moral command with “ binding force We speak of a moral command 
when an independent imperative has been completely objectivated and there¬ 
fore is regarded as binding without reference to an authority in the outer world. 
The chief imperatives of the law are generally transformed in tliat way. 
Only when this is the case is the law really firmly established. 

A moral influence of the law is required for its effectivity only in respect 
of a limited number of fundamental rules, and only in these cases is such an 
influence possible. For the rest it is enough that the idea of a moral obligation 
to abide by the law as such is sustained and that it is not damaged by un¬ 
reasonable laws or arbitrary jurisdiction. 

Several things explain how the rules of law can thus be absorbed by the 
whole people. The suggestive effect of the imperatives is enormous when 
there is power behind them — here the majestic power of the state, working 
relentlessly according to the rules about sanctions. This power is surrounded 
by august ceremonies and met with a traditional and deep-rooted reverence. 
All this combines to make a profound impression on the mind, causing us 
to take the fundamental “ commands ” of the law to heart as objectively 
binding. We do it all the more readily since we understand, at least instinc¬ 
tively, the necessity of these rules for the maintenance of peace and security. 

The absorption of the imperatives cannot, of course, be effected under all 
circumstances. On the contrary, it is possible only under specific conditions, 
which ought to be thoroughly studied. Broadly speaking the first requirement 
is that the rules appear as reasonable to most people, i.e. as furthering 
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ends which are generally recognised as desirable. Otherwise the rules will 
have no moral effect or may even arouse moral indignation. Also it is 
necessary that the application of sanctions is regular and fairly impartial. 

It seems impossible not to admit that those are, in brief words, the rela¬ 
tions between the law and the moral standards of the individual. The law 
is the primary factor. The individual is caught in its grip from the earliest 
stage in life and his moral ideas are developed under its influence. The law 
— including the regular use of force according to the rules — is not, of course, 
an isolated factor. There is never a single cause for such a complicated thing 
as our moral ideas. The causes are necessarily manifold. Above all, the use 
of force must be associated with propaganda, preparing the minds for the 
reception of the imperatives, and there must be a direct inculcation of the 
imperatives through parents, teachers, superiors etc. What is suggested 
here is merely that the use of force is one of the chief factors in the moulding 
of our moral standards, and not the other way round.®^ [pp. 151-156] 


A. V. LUNDSTEDT 


Legal Thinking Revised 
(1956) 


The Method of Justice 

Regarding the justice-judgment, the matter is somewhat complicated by the 
fact that very often a claim is said to be just. This contains a tautology, in 
so far as the claim—quite naturally used by jurisprudence as a legal ideological 
factor—is considered to be based on (material) law and everything based 
on that must obviously be just. But not seldom jurisprudence finds itself 
in such a position that it is forced to decide whether a certain claim is to 
be regarded as present, i.e. really to be a claim and consequently based on 
(material) law, or not. This question is answered in the positive if it can 
be proved that it is just that a claim of the type in question arises. Conse¬ 
quently natural justice is considered partly to form the basis for the whole 
system or body of rules of law already known, partly in a certain case at 
hand to make the basis for the rule of law not yet clearly known which is 
to be applied in a case of the kind under consideration. Here appears the 
true external^ so to speaks character of justice: to be the result of a balancing 

fThough it may be, in a general way, that law reinforces morality, there is difficulty in 
the contention that law is the primary factor in engendering particular moral standards. 
As regards developing moral standards, law reform is often engendered by an 
enlightened minority in the name of a higher morality. Consider the activities of 
criminal law reformers such as Romilly, Bentham and Margery Fry. That such 
activity presupposes an existing criminal law is obvious, but 01ivecrona*s argument is 
surely intended to establish more than this trivial point.] 

L.Jf. 
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against each other of the interests of the parties, that of the defendant to be 
free from punishment or any other legal reaction, and that of the plaintiff 
of sentencing or adjudging the defendant to this or that legal reaction. This 
weighing of interests—or more properly, this balancing against each other 
of the reasons for the interests of each of the parties—is characteristic for 
all shades of jurisprudence and not only for the jurisprudence of interests. 
This balancing is only a consequence of the belief in natural justice as the 
ultimate substratum for law. The ‘ weighing ’ or ‘ balancing ’ against each 
other of the reasons for the interests of the parties illustrates better than 
anything else that we have in front of us nothing but a question of evaluation^ 

[p. 51] 

. . . The principal argument in my criticism of legal ideology—this 
argument being completely sufficient in itself—is that the entire substratum 
for legal ideology, the so-called material law and its basis natural justice, 
lacks the character of reality; that, accordingly, even legal rights, legal 
obligations, legal relationships and the like lack such a character; that the 
common sense of justice (the feelings or sentiments of justice) far from being 
able to support the ‘ material law ’ on the contrary, receives its entire bearing 
through the maintenance of law, i.e. legal machinery, which takes the com¬ 
mon sense of justice (= the feelings of justice) into its service and directs it 
in grooves and furrows advantageous to the society and its economy, and 
that consequently legal ideology does not perceive and cannot perceive those 
realities appertaining to the legal machinery such as they are, but places 
them right on their head.®^ [p. 53] 

Constructive Jurisprudence 

As a science jurisprudence investigates into and imparts knowledge about 
actual facts and (causal) connections as well as reasons from epistemological ®® 
points of departure. It is in this respect that juri.sprudence is a science. 
Provided that it is not a question of legal philosophy, properly so called, it 
is necessary, however, for jurisprudence also to make certain social evalua¬ 
tions. This can be understood from the fact that the rejection of legal 
ideology inevitably leads to the question of what could constitute a realistic 
motivation for the contents and the maintenance of laws. This question can 
be elucidated by the following one: What can the people in a society, or those 
that govern it or in some other way have a say, want, mean, or aim at with 

[Lundstedt argues here that any attempt to develop law on the basis of the common 
sense of justice is to assume that natural justice represents a kind of ** material law ** 
underlying the actual legal system. This he dismisses as a non-existent metaphysical 
(or ideological—he uses these words as virtually synonymous) construction. For 
Lundstedt everything that is not physical fact is pure fantasy; thus all concepts, such 
as rights and duties, are dismissed as unrealistic. This applies to legal rules them¬ 
selves—they are mere labels, an “ unreal superstructure *’ on the legal machinery. 
Lundstedt denies the normative character of legal rules, as he equates “ normative *' 
with metaphysical. See op. cit., Pt. Ill, but cf. ante, 238-242.] 

[Cf.post,16Z.] 

®® fThis word usually refers in English philosophical usage to an inquiry as to how, in 
the most general sense, we may be said to have knowledge of anything. Lundstedt 
seems to use it to refer to an inquiry into our knowledge of actual facts, and this no 
doubt results from his total rejection of any form of metaphysical speculation.] 
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the continued interpretation and application of the laws, with the making of 
new laws and with the abolition of old ones, in short, with legal activities, 
when they have come to realize that this cannot be exercised for satisfying 
the demands of justice or other points of view founded on legal ideology ? 
This question can surely not be regarded as involving any metaphysics. 

That reasonable persons do not generally exercise or make others exercise 
an activity without any motive for doing so is an assertion which experience 
continually confirms. That the activity now in question is exercised because 
of an interest in human beings must surely be obvious. What people, then, 
can take an interest in the activity in question, and of what type is their 
interest ? This is the next question which may be answered by following 
through the thought-experiment now to be presented: 

What would happen to human beings if legal activities were discontinued ? 
Little imagination is necessary in order to understand that this would mean 
the collapse of society and thus the destruction of the human beings therein, 
to the extent that they could not find refuge in any other society where legal 
activities were perhaps still exercised and, consequently, a social order was 
still functioning. Thus the following view seems well grounded: Legal activi¬ 
ties are actually indispensable for the existence of society and thus for the 
people in a society. If this is taken into consideration, then no other interest 
as the incentive for legal activities can be discovered, which is not determined 
by ideological or otherwise false conceptions, than exactly the following: 
Legal activities are indispensable for the existence of society. If this statement 
cannot be refuted by the presentation of another interest, which is not 
dependent on false conceptions, in the exercise of legal activities, it must be 
accepted. For my own part 1 regard it as precluded that another interest 
of this kind could possibly be found. In the literature with which I am familiar 
it has never been possible to trace such an interest.®’ 

Thus there remains nothing for me but to assert the thesis, that for those 
who practise legal activity, those i.e. who have been freed from legal ideology 
and have a realistic eye for the activity in question, there is no other raison 
d'hre for these activities, than their indispensability for the continuance of 
society. If thus the consideration to the preservation of society must form 
the incentive for the continued pursuance of legal activities at all, then the 
closer shaping of these activities by law-maker and courts must be determined 
out of regard to the most frictionless and undisturbed functioning of the 
legal machinery, the social organization. I have already emphasized, and 

(Thus Lundstedt would base tort liability not on justice, guilt, fault, or any other 
** metaphysical concept but simply on what is necessary for the maintenance of 
the general security of society. As liability cannot be based on fault,*’ all liability 
is strict, but how strict in particular cases depends on the social purpose of the rule. 
What a man '* ought ” to have done or known depends not on what is morally just 
but what is socially desirable. To some extent this view coincides with modern tort 
law, with its emphasis on objective standards and its substitution of social for moral 
blameworthiness. Lundstedt also argues that in criminal law mens rea is relevant 
not to guilt but to the harmful consequences for society if people were exposed to the 
criminal law for non-intentional acts. See op, cit.^ pp. 224-240; 252-268. Presumably 
therefore on Lundstedt’s view, if social security requires the execution of insane 
killers or sexual offenders, it would be a mere metaphysical aberration to preserve 
their life. For a critical discussion of Lundstedt’s theories as applied to tort, see J« 
Hellner, in Scandinavian Studies in Law (1958), pp. 158-172.) 
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it cannot be underlined emphatically enough, that this characterization of 
the incentive for legal activities assumes that those who practise them have 
freed themselves from all sorts of chimerical aims and purposes originating 
in legal ideology. Another self-evident assumption is, of course, that legal 
activities are pursued by people of a sound mind and those who are not 
corrupted by private interests. 

To the science of (causal) connections and other facts in the province 
of law-life, and therefore also of the realities regarding legislation and 
administration of law, must, of course, be counted also the task of more 
closely investigating the state of the motives just mentioned above. The 
science which deals with these things may be called legal philosophy. But it has 
immediate importance for and can also be exercised within legal science or 
jurisprudence in a restricted sense, i.e. as distinguished from legal philosophy. 
As jurisprudence in this sense is—and also surely suitably should be—-organized 
in a country, however, in respect to other exacting tasks for jurisprudence, 
it becomes important that legal philosophy works in such a manner that the 
jurist can, as far as possible, make use of legal philosophy and to the extent 
it is feasible be freed from himself performing the epistemological investiga¬ 
tions just touched upon. This is, however, at the moment, to be regarded 
as an unrealizable wish since legal philosophy at present is not in such con¬ 
dition that it can be approved of as a science. A jurist who really wishes 
to work as a man of science is nowadays forced to independent and tedious 
work in order to take up a position in regard to all kinds of epistemological 
questions in legal science. 

However, the work of a man of legal science now includes, besides a purely 
epistemological or theoretical activity, also an activity aiming more prac¬ 
tically and, as it were, more constructively at social life.®® Here it is a ques¬ 
tion of such things as taking up an evaluating position in regard to the 
content of law and proposed legislation, further the interpretation of law in 
general as well as regarding its application in given cases, and finally also a 
systematization of the material appertaining hereto. As far as this construc¬ 
tive activity is concerned, the views advanced above occasion the formulation 
of the following thesis: The constructive juridik ®® (as distinguished from that 
epistemological one just touched upon) must—as long as the situation is 
such that no motive for legislation and administration of law, freed from 
chimerical ideas, can be discovered, except the purpose to benefit society — 
reckon with this purpose as a starting point for legal activities. In more 
detail this thesis implies the following: 

1. Constructive juridik must in relation to its (indirect) contribution to 
the legislation of a country be determined exclusively by the question, whether 
the maintenance of a contemplated or already enacted law (or rule of law) 
can or cannot—^after a comprehensive examination of the appertaining 

®® The word ‘ constructive ’ has of course nothing to do with the ‘ constructions ’ of legal 
ideology. I use the word as referring to the contribution of jurisprudence to the 
construction of society. 

Juridik is a very comprehensive Swedish word. I use it for a moment in order to 
avoid formal contradiction. Constructive juridik should belong to the activity of 
jurisprudence, as distinguished from legal philosophy. 
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circumstances—be anticipated to ensure the greatest benefit to society, or, 
expressed in another way, to fulfil in the best way, a social function. 

2. Constructive juridik must, regarding the interpretation of so-called 
valid law, in order to promote the training of jurists and lawyers, and to 
facilitate the administration of the law, expound the law, to the extent it is 
possible, so that its consistent application, in conformity with the exposition, 
can be anticipated to benefit society as much as possible, or, expressed in 
another way, cause the law to fulfil a social function in the best possible way. 

3. Constructive juridik must, in its systematization of laws, and, in 
connection herewith, its treatment of legal institutions, certainly consider 
the historical as well as the actual significance of legal ideology. It must, 
however, always have its attention directed towards the fact that for a view 
of law which itself is freed from legal ideology there is nothing on which to 
base arguments except social realities, i.e. people, as they are physically and 
psychically constituted, the facts which form conditions necessary for people's 
relations to each other, these relations themselves, the actual aspirations of 
people, and the means of the promotion of these aspirations."^® 

[pp. 131-134] 


Method of Social Welfare 

With the method of social welfare as a principle or, perhaps better, as a 
guiding motive for legal activities, I mean in the first place the encourage¬ 
ment in the best possible way of that—according to what everybody standing 
above a certain minimum degree of culture is able to understand—which 
people in general actually strive to attain. This consists in such things as 
suitable and well-tasting food, appropriate and becoming clothes, according 
to one's own or the general taste, dwellings furnished in the best and most 
comfortable way, security of life, limb, and ‘ property the greatest possible 
freedom of action and movement, therein also including limitation of the 
amount of work a person may be required to do within a specified period of 
time, possibilities for education etc.—in brief, all conceivable material comfort 
as well as the protection of spiritual interests. I do not take any stand¬ 
point at all as to the question of what man ought to aim to strive for, not at 
all to the question, if on the \\'hole he ought to propose any goal for his labor, 
hardships and troubles. Every type of valuation in such a respect is absolutely 
detached from what 1 insert in my thesis of social welfare.^® I do not even 
seek to determine anything at all in the respect of whether it is of value 
for man to protect his possibilities of life and perhaps develop them, or 

’® [Lundstedt’s thought seems to be that our knowledge of cause and effect in the legal 
field is too insufficient to be treated scientifically and, therefore, the jurist must be con¬ 
tent with a purely practical activity aimed at benefiting society. He docs not pause 
to consider whether this practical aim embodies in itself a metaphysical value- 
judgment and, if so, what its implications may be for his general thesis.] 

[In this way Lundstedt seeks to differentiate his sociological approach from others, 
such as Pound*s, which arc based on value-judgments, i.e., what people ought to do. 
Lundstedt wishes to concentrate on fact alone. Yet Pound’s “ interests ” arc also 
based on actual human desires and his scheme of values purport to be statements of 
values actually accepted. Pound, however, recognises that where a choice has to 
be made there is involved a judgment of value which, whether objective or subjective, 
cannot be based on fact alone. Lundstedt hardly makes clear how choice is to be 
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whether it would instead be better to destroy them, or as it is said in Scandi¬ 
navia ‘ put a torpedo under the Ark In such a respect I only establish as 
a fact what can be observed in general, namely, that the overwhelming 
majority of human beings (in Sweden as well as in all other countries of a 
comparable cultural development) wish to live and develop their lives^ 
possibilities. 

Starting from this state of affairs I have sought to show that—as far as 
those, which exercise influence on the organization and administration of 
society directly or indirectly, are freed from conceptions of legal-ideological 
interests—there is nothing else to be determined for the developing of legal 
machinery than the consideration of what is required, in order that the actual 
aspirations of men just indicated may be realized to the most practicable 
extent. As far as persons in general have these aspirations, as far as they are 
not controlled by the Indian principle of contemplation, for example (i.e. 
the lapsing into Nirvana, the absolute nothing as the final end) or, perhaps, 
brought to the verge of despair by an inclination for positive activity directed 
towards destroying society—so far nothing but the aspirations just hinted 
at can be found out which has the power to arouse and maintain an interest 
so strong and so general that it can in process of time be decisive for legisla¬ 
tion and the interpretation of law. It is obvious that the interest in legislation 
and the administration of law is indissolubly united with these aspirations. 
Without both of these legal activities no order would be conceivable, only 
chaos which in its turn would make the aspirations of mankind impossible. 

[pp. 140-141] 


Importance of Legal Machinery 

In my theories, I have never failed to observe the paramount importance 
in the legal machinery of the common sense of justice. But this importance 
is the exact reverse of its importance according to the legal ideologies,’’^ Far 
from being the source of any ‘ higher ’ law, the common sense of justice is 
characterized by and its peculiar importance in legal machinery is conditioned 
by the most primitive feelings for ‘ the right ’ and against ‘ the wrong To a 
certain extent guided by social instincts these feelings in the course of the 
centuries have been refined by means of the maintenance of the social 
organization, i.e. the legal machinery. It is only as bridled and checked by the 
legal machinery that the feelings of equity and justice render to society their 
indispensable service. Their originally spontaneous nature—so very important 
to society—is not suppressed by the refining, at any rate only in part. That 
is why they have such an extraordinarily great importance to social life. 

However, basing law on the common sense of justice is the same as 
putting the cart before the horse. Certainly, there is a kind of interaction 

exercised effectively within his social welfare method. Moreover, as we can still 
sensibly ask of what is actually evaluated as socially useful, whether it is in fact 
socially useful, Lundstedt's method can only eliminate this latter question by treating 
his principle as a definition of social welfare. But such a definition is contrary to general 
usage and not likely to prove acceptable. And can it not also be said that if we are 
to base ourselves purely on social utility, this is, in itself, a metaphysical value-judgment?] 
[i,e,, those theories which rely on a metaphysical natural justice—and Lundstedt 
seems to include in these every one but his own—as a source of law.] 
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between the common sense of justice and the contents of the rules of law: 
the common sense of justice, developed and cultivated through the mainte¬ 
nance of the said rules, in its turn, exercises an influence upon the development 
of customary law as well as upon legislation. That is, however, a matter 
apart without which, to be sure, legal ideologies could not have arisen and 
flourished. Writers on jurisprudence have let themselves be deceived by the 
interaction just mentioned. But what in this connection is of crucial interest 
is that without the ‘ rules ’ of law actually maintained the common sense of 
justice would lose precisely the points of support which are absolutely necessary 
for the indispensable role which it plays in the social organization^ in the legal 
machinery. 

Therefore, basing law on the common sense of justice presupposes, if 
again I may use a figure of speech, the technique more familiarly known as 
biting one’s own back. If the legal machinery stopped functioning the feelings 
of justice would lose all bearing and control. By means of all sorts of 
sophistry they would be linked into quite other paths, for the benefit of the 
individual interests, and at the expense of the social ones. Gradually they 
would be transformed into purest passions of vengeance and become an 
instrument of the primitive instincts of animal egotism. With certainty the 
social structure would at least be fully disorganized. If in this way the whole 
connection is considered, one will be able to understand how radically 
reality is distorted by those who believe in rights and duties etc. and believe 
in law as being based on the common sense of justice. One will also be 
able to understand that there is in reality no equity, no (natural) justice, 
either beside the law or opposed to it, and consequently, that the conception 
of needing at times * to go beyond the law, or even contrary to law * by ‘ ad¬ 
ministering equity as opposed to law is highly imaginative.’^ 

[pp. 169-170] 


A. ROSS 

On Law and Justice 
(1958) 

Law as Directives 

Accordingly it is possible to distinguish between three kinds of linguistic 
utterances 

(1) utterances of assertion (or briefly assertions, whereby this word, 
however, becomes ambiguous, since it signifies both the utterance 

[For Lundstedt it is the maintenance of the legal system that feeds the common sense 
of justice rather than the reverse. Maybe so, but does not the sense of justice operate 
in the reform of the law, e.g., by procuring the removal of excessive punishments 
hitherto maintained by law?] 

I do not think it necessary to investigate whether it is possible to maintain that the 
distinction is exhaustive, whether, for example, interrogative utterances can be reduced 
to a combination of (1) and either (2) or (3). 
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and its representative meaning), that is, utterances with representative 
meaning; 

(2) exclamations, that is, utterances with no representative meaning and 
no intent to exert influence; and 

(3) directives, that is, utterances with no representative meaning but with 
intent to exert influence. 

To a certain degree these categories correspond to the grammatical 
conceptions: indicative sentences, interjections and imperative sentences. 
It should be noted, however, that a linguistic utterance appearing as a sentence 
in the indicative can well be a directive and not an assertion. The sentence: 
“ You will lake this letter to the post office tomorrow,” could be an assertion 
—a prediction of what is going to happen. It could, however, despite its 
grammatically indicative form, also be understood as a directive (command). 

Now, against this background, we put the question: to which of these 
categories belong the sentences occurring in legal rules ? It seems obvious 
that they must be directives,'’ neither exclamations nor assertions. The 
law is not written in order to impart theoretical truths, but to direct people— 
judges and private citizens alike—to act in a certain desired manner. A 
parliament is not an information bureau, but a central organ for social 
direction. That the logical content of legal rules is directives is par¬ 
ticularly clear when legal rules contain expressions which are commonly 
used in directives. This is the case, for example, in criminal provisions 
stating that any person under certain conditions ” shall be punished ” 
in a certain way; and in civil law rules stating what a person “ must ” or 
“ may ” do or not do. The same applies, however, where a legal rule 
grammatically presents itself in the indicative mode and apparently con¬ 
tains a description (assertion). This is the case, for example, when it is 
provided that an engagement—a duty or liability—arises under such and 
such conditions. Although such a provision apparently has the same struc¬ 
ture as, to take an example, the chemical proposition that under given 
conditions hydrogen is generated, there should be no doubt that its logical 
meaning is not to inform about facts but to prescribe a behaviour. The legal 
rule is neither true nor false; it is a directive. 

Next, the question arises whether the sentences occurring in a textbook 
of law—or anywhere else where the law in force is stated—logically are direc¬ 
tives. Apparently they are, because there seems to be no differences between 


The preceding analysis assumes the simple condition that the utterance proceeds 
from an individual author. No such single individual stands behind the law. This 
however makes no difference. What matters is that the law functions in the same 
way as directives proceeding from an individual author, and that legislation is borne 
on a “ social intention ” which can be regarded as analogous to individual intention. 
Karl Olivecrona has expressed this idea by calling rules of law “ independent im¬ 
peratives **—sec Law as Fact (1939), 42 et seq, \ have chosen the more general and 
neutral term “ directive,” since the word ” command ” (” imperative ”) is associated 
with ideas hardly appropriate to law, particularly in its relation to judges and other 
administrative legal authorities, who undoubtedly regard the law rather as a ” direc¬ 
tive” than a ” command.” None of the current specific terms for utterances without 
representative meaning but with intent to influence appear to me to be entirely adequate 
as a descriptive term for the content of the law. The terminology used here avoids 
these difliciiltics by creating a general term for utterances of this type. Actually I 
do not disagree with Olivecrona. 
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the sentences used by legal writers and those occurring in legal rules. The 
language, for example, in John Honnold, Cases and Materials on the Law 
of Sales and Sales Financing, is exactly the same as in the Uniform Sales Act 
and in other Acts. Despite the similarity there must, however, be a dif¬ 
ference in the logical meaning of the same sentences in the two settings. 
There can be no doubt that the propositions in a textbook, at any rate 
to a certain extent, intend to describe, not to prescribe. So far as legal 
writing intends to be cognition of what is actually the law in force, it must 
consist of assertions, not of directives. Every proposition in a textbook 
must be understood with the general proviso that the author is presenting the 
law in force within a specific legal system—Illinois law, California law, 
common law, and so on. The proposition of a textbook which prima facie 
has the character of a directive D must therefore, in order to be understood 
as a proposition not of the law but about the law, be rewritten thus: 

D is valid (Illinois, California, common, etc.) law.’® 

It is important to emphasise this to Anglo-American students. In the 
English language there is no clear distinction between (a) the law itself as 

The radical diversity between legal norms (that is. the legal rules contained in statutes 
or derived from precedents or other sources of law) and doctrinal propositions of 
textbooks is worked out clearly here. The former are (alogical) directives; the latter 
are (logical) assertions (to the effect that certain directives are valid law). If this diversity 
is not clearly borne in mind and if the legal norms are placed on an equal footing 
with the doctrinal propositions concerning them, a distorted view of both will 
necessarily result. 

On the one hand there will be a tendency to imagine that the doctrinal propositions 
also consist of directives or norms. This emerges in the conception of the doctrinal 
study of law as a normative cognition. This designation can imply a variety of things. 
Either (1) that the doctrinal study is a cognition aiming at establishing norms. Or 

(2) that it is a cognition expressing itself in norms, though without establishing 
them, since the norms presented are those found as positively given.” Or, finally, 

(3) that the cognition of law is a cognition concerning norms. This last meaning 
alone is tenable. But the term ” normative,” understood in this sense, is linguistically 
not appropriate, since it naturally suggests the meaning shown in (1) or (2). The 
former expresses the postulate of natural law of a cognition which is at once both 
insight and demand. The latter corresponds to Kclsen^s view, at least as presented in his 
earlier works. In these (see especially Reine Rechtslehre (19.33), 21 et seq.) ” Rechts- 
norm ” (legal norm) and ” Rechtssatz ” (doctrinal proposition) come to the same thing. 
” Das Sollen ” (the ” ought ”) is the categorical form both for the law itself and for 
the doctrinal propositions concerning the law; and the cognition of law is conceived 
as norm-expressive, not norm-descriptive—as the direct expression of norms and 
their immanent claim to validity. In a later work {General Theory of Law and State 
(1945), 45, cf. 167) Kelsen clearly aims at a distinction between the legal norm as pre¬ 
scriptive and the doctrinal proposition (by him styled the legal rule) as descriptive 
(see post^ 325). But the distinction is not elaborated clearly. From a purely linguistic 
point of view it seems misleading to designate a descriptive proposition (an assertion) 
by the name of ” rule.” The doctrinal proposition is still by Kelsen assumed to be a 
pronouncement of ” what ought to be ” (” das Sollen ”) and not a pronouncement 
of “ what is ” (” das Sein ”) and continues to be called a norm (with the qualification 
” in the descriptive sense of the word ”). See p. 46. as against p. 163 where it is denied 
that the doctrinal propositions arc norms. This is confusing. 1 do not know what is 
meant by a norm in the descriptive sense. Like all other descriptive propositions those 
of the doctrinal study of law must be expressions of what ” is ” and not of what ” ought 
to be”—they must be assertions, not directives (norms).’® When the doctrinal 
study of law describes certain norms as valid law, it describes certain social realities, 
a certain content of normative ideas as actually experienced and actually effective. 
But if this is admitted, Kelsen's radical distinction between science of ” what is ” 
{Seinswissenschaft) a nd science o f ” what ought to be” { Sollenswissenschaft) falls 

See note on p. 266. 
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the legal rules, and (b) knowledge about law as propositions about legal 
rules. There is no expression corresponding to the Continental ” science 
of law ” (science du droits Rechtswissenschaft, and so on). The expression 
“ legal doctrine ” refers to a body of rules rather than to the knowledge 
about the rules. As it is important for the purposes of jurisprudence to 
operate with a term distinguishing clearly the knowledge of law from the law 
itself, I propose the term “ doctrinal study of law ” for the former. 

We now have reached the point which contains the explanation of why 
the “ nature of law ” is a problem, and what the meaning of this problem 
is. We have seen that every proposition occurring in the doctrinal study of 
law contains as an integral part the concept “ valid (Illinois, California, 
common, etc.) law.” For this reason it is not possible to declare accurately 
and completely the representative meaning of any such proposition until the 
meaning of the concept “ valid law ” is made plain. Much apparent dis¬ 
agreement between legal writers can be attributed to the fact that their works 
are based tacitly on diffeient assumptions as to the meaning of this concept. 

This problem is peculiar to the study of law. It has no parallel, for 
example, in psychology or the natural sciences. It explains why the “ nature 
of law ” is the main problem of jurisprudence. Divested of its metaphysical 
formulation, the problem of the “ nature of law ” is the problem of how 
to interpret the concept “ valid (Illinois, California, common, etc.) law ” 
as an integral constituent part of every proposition of the doctrinal study of 
law. What representative meaning is to be ascribed to this concept ? This 
problem lies beyond the scope of the professional lawyer, and is therefore 
assigned to “jurisprudence.” [pp. 8-11] 


Analysis of the Concept “ Valid Law ” 

Let us imagine that two persons are playing chess,®® while a third person 
looks on. 

If the onlooker knows nothing about chess he will not understand what 
is going on. From his knowledge of other games he will probably conclude 
that it is some sort of game. But he will not be able to understand the 
individual moves or to see any connection between them. Still less will he 


to the ground. For a more elaborated presentation of this criticism, see my review of 
Hans Kelsen, What is Justice ?, California L.R. 45 (1957), 564 et seq. 

On the other hand, the fu.sion of legal norms and doctrinal propositions of law 
can result in regarding the former as being of the same nature as the latter, that is to 
say, as being assertions, expressions of an insight or cognition, not of an intention. 
Thus Carlos Cossio, founder of the so-called “ egological ” theory of law, maintains 
—“ Egologische Theorie und Reine Rechtslehrc,” Osterr. Z. /. iiff. R. n.s. V (1952) 
15 et seq,, particularly 46-61; “ Jurisprudence and the Sociology of Law,” CoLL,R, 
52 (1952), 356 et seq., particularly p. 499—that a statute book no less than a scientific 
presentation of the law is cognition science. Not in the sense that legislation is based 
on scientific cognition of a certain kind—the rule of law is in itself an insight, a cog¬ 
nition, legislation in itself is a scientific act. The legal rule is the legal cognition by 
the community of itself. 

fThe distinction between law in a textbook and in a statute is not one likely to give 
much difiiculty to an English lawyer. Austin, when he attempts to define law, is not 
concerned wi^ the status of statements In legal textbooks.] 

^ ICf. the ” language games ” of Wittgenstein, ante, 32.1 
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have any notion of the problems involved in any particular disposition of the 
pieces on the board. ... [p. 11] 

. . . Human social life . . . acquires the character of community life 
from the very fact that a large number (not all) of individual actions are 
relevant and have significance in relation to a set of common conceptions 
of rules. They constitute a significant whole, bearing the same relation to one 
another as move and countermove. Here, too, there is mutual interplay, 
motivated by and acquiring its significance from the common rules of the social 
“ game.” And it is the consciousness of these rules which makes it possible 
to understand and in some measure to predict the course of events. 

1 will now examine more closely what a rule of chess actually is, and in 
what way it is possible to establish what the rules are which govern the game 
of chess. 

I have in mind here the primary rules of chess, those which determine 
the arrangement of the pieces, the moves, ” taking,” and tlie like, and not 
rules of chess theory. 

As to the latter a few remarks will suffice. Like other technological rules 
they obviously are of the nature of hypothetical theoretical pronouncements. 
They assume the existence of the primary rules of chess and indicate the 
consequences which different openings and gambits will lead to in the game, 
judged in relation to the chance of winning. Like other technological rules 
their directive force is conditioned by an interest—in this example the interest 
in the winning of the game. If a player does not have this interest, then the 
theory of the game is without importance to him. 

The primary rules of chess, on the other hand, are directives. Although 
they are formulated as assertions about the ” ability ” or “ power ” of the 
pieces to move and ” take,” it is clear that they are intended to indicate how 
the game is to be played. They aim directly, that is, unqualified by any 
underlying objective, to motivate the player; they tell him, as it were: This 
is how it is played. 

These directives are felt by each player to be socially binding; that is to 
say, a player not only feels himself spontaneously motivated (” bound ”) 
to a certain method of action but is at the same time certain that a breach of 
the rules will call forth a reaction (protest) on the part of his opponent. And 
in this way they are clearly distinguished from the rules of skill contained in 
the theory, A stupid move can arouse astonishment, but not a protest. 

On the other hand, the rules of chess are not tinged with morality; this is 
the result of the fact that normally no one really wants to break them. The 
wish to cheat at a game must be due to the fact that a player has an aim 
other than merely to win according to the rules of the game; for example, 
he may want to be admired or to win a sum of money which is at stake. This 
latter aim is often present at a game of cards, and it is well known that the 
demand for honourable play here takes on a moral value. 

How is it possible then to establish which rules (directives) govern the 
game of chess ? 

One could perhaps think of approaching the problem from the beha¬ 
viourist angle—limiting oneself to what can be established by external observa¬ 
tion of the actions and then finding certain regularities. But in this way an 
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insight into the rules of the game would never be achieved. It would never 
be possible to distinguish actual custom, or even regularities conditioned 
by the theory of the game, from the rules of chess proper. Even after watching 
a thousand games it would still be possible to believe that it is against the rules 
to open with a rook’s pawn. 

The simplest thing, perhaps, would be to go by certain authoritative 
rulings, for example, rulings given at chess congresses, or information con¬ 
tained in recognised textbooks on chess. But even this might not be suffi¬ 
cient, since it is not certain that such declarations are adhered to in practice. 
Sometimes games are played in fact in many varying ways. Even in a classic 
game like chess variations of this kind can occur (for example, the rule about 
‘‘ taking ” en passant is not always adhered to). This problem of what rules 
govern “ chess ” must tlierefore, strictly speaking, be understood to refer to 
the rules which govern an actual game between two specific persons. It is 
their actions, and theirs alone, which are bound up in a significant whole 
and governed for both of them by the rules. 

Thus we cannot but adopt an introspective method. The problem is to 
discover which rules are actually felt by the players to be socially binding, 
in the sense indicated above. The first criterion is that they are in fact 
effective in the game and are outw^ardly visible as such. But in order to 
decide whether rules that are observed are more than just customary usage 
or motivated by teclinical reasons, it is necessary to ask the players by what 
rules they feel themselves bound. 

Accordingly we can say: a rule of chess “ is valid ” means that within a 
given fellowship (which fundamentally comprises the two players of an actual 
game) this rule is effectively adhered to, because the players feel themselves 
to be socially bound by the directive contained in the rule. The concept of 
validity (in chess) involves two elements. The one refers to the actual 
effectiveness of the rule which can be established by outside observation. 
The other refers to the way in which the rule is felt to be motivating, that is, 
socially binding. 

There is a certain ambiguity in the concept “ rule of chess.” The rules 
of chess have no reality and do not exist apart from the experience of the 
players, that is, their ideas of certain patterns of behaviour and, associated 
therewith, the emotional experience of the compulsion to obey. It is pos¬ 
sible to abstract the meaning of an assertion purely as a thought content 
(“ 2 and 2 make 4 ”) from the apprehension of the same by a given person 
at a given time; and in just the same way it is also possible to abstract the 
meaning of a directive (” the king has the power of moving one square in 
any direction ”) from the concrete experience of the directive. The concept 
“ rule of chess ” must therefore in any accurate analysis be divided into 
two: the experienced ideas of certain patterns of behaviour (with the accom¬ 
panying emotion) and the abstract content of those ideas, the norms of 
chess. 

Thus the norms of chess are the abstract idea content (of a directive 
nature) which make it possible, as a scheme of interpretation, to understand 
the phenomena of chess (the actions of the moves and the experienced pat¬ 
terns of action) as a coherent whole of meaning and motivation, a game of 
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chess; and, along with other factors, within certain limits to predict the course 
of the game. 

The phenomena of chess and the norms of chess are not mutually inde¬ 
pendent, each of them having their own reality; they are different sides of the 
same thing. No biological-physical action is as such regarded as a move of 
chess. It acquires this quality only by being interpreted in relation to the 
norms of chess. And conversely, no directive idea content has as such the 
character of a valid norm of chess. It acquires this quality only by the fact 
that it can, along with others, be effectively applied as a scheme of inter¬ 
pretation for the phenomena of chess. The phenomena of chess become 
phenomena of chess only when placed in relation to the norms of chess and 
vice versa. 

The purpose of this discussion of chess has undoubtedly become clear 
by now. It is a pointer toward the statement that the concept “ valid norm 
of chess ” may function as the model for the concept “ valid law ” which is 
the real object of our preliminary considerations. 

The law too may be regarded as consisting partly of legal phenomena 
and partly of legal norms in mutual correlation. 

Observing the law as it functions in society we find that a large number of 
human actions arc interpreted as a coherent whole of meaning and motivation 
by means of legal norms as the scheme of interpretation. A purchases a 
house from B. It turns out that the house is full of termites. A asks B for 
a reduction in the purchase price, but B will not agree. A brings an action 
against B, and the judge in accordance with the law of contract orders B to 
pay to A a certain sum of money within a given time. B does not do this. 
A has the sheriff levy upon the personal property of B which is then sold in 
auction. This sequence of events comprises a whole series of human actions, 
from the establishment of the law of contract to the auction. A biological- 
physical consideration of these actions cannot reveal any causal connection 
between them. Such connections lie within each single individual. But we in¬ 
terpret them with the aid of the reference scheme “ valid law ” as legal pheno¬ 
mena constituting a coherent whole of meaning and motivation. Each one 
of these actions acquires its legal character only when this is done. A’s 
purchase of the house happens by word of mouth or with the aid of written 
characters. But these become a “ purchase ” only when seen in relation to 
the legal norms. The various actions are mutually motivating just like the 
moves in chess. The judge, for example, is motivated by A's and B’s parts 
in the deal (and the further circumstances in connection with it, the con¬ 
dition of the house), and by the precedents establishing the law of contract. 
The whole proceeding has the character of a “ game,” only according to 
norms which are far more complicated than the norms of the game of chess. 

On the basis of what has been said, the following hypothesis is advanced: 
The concept ” valid (Illinois, California, common) law ” can be explained 
and defined in principle in the same manner as the concept ” valid (for any 
two players) norm of chess.” That is to say, ” valid law ” means the 
abstract set of normative ideas which serve as a scheme of interpretation 
for the phenomena of law in action, which again means that these norms are 
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effectively followed, and followed because they are experienced and felt to 
be socially binding.® ^ 

This conclusion may perhaps be thought commonplace, and it may seem 
that a vast apparatus of reasoning has been employed to this end. This 
might be true if the problems were approached by a person with no pre¬ 
conceived notions. But it would not be true for an historical approach. 
By far the greater part of all writers on jurisprudence up to the present 
have maintained that the concept “ valid law ” cannot be explained without 
recourse to the metaphysical. The law according to this view is not merely 
an empirical phenomenon. When we say that a rule of law is “ valid ” we 
refer not only to something factual, that can be observed, but also to a 
“ validity ” of a metaphysical character. This validity is alleged to be a 
pure concept of reason of divine origin or existing a priori (independent of 
experience) in the rational nature of man. And eminent writers on Juris¬ 
prudence who deny such spiritual metaphysics have nevertheless been of the 
opinion that the “ validity ’* of the law can only be explained by means of 
specific postulates. 

Seen in this light our preliminary conclusion will, I trust, not be called 
commonplace. This analysis of a simple model is calculated to raise doubts 
as to the necessity of metaphysical explanations of the concept of law. Who 
would ever think of tracing the valid norms of chess back to an a priori 
validity, a pure idea of chess, bestowed upon man by God or deduced by 
man’s eternal reason ? The thought is ridiculous, because we do not take 
chess as seriously as law—because stronger emotions are bound up with the 
concepts of law. But this is no reason for believing that logical analysis 
should adopt a fundamentally different attitude in each of the two cases. 

[PP. 13-18] 


National Systems of Laws 

A national law system, like the norms of chess, constitutes an individual 
system determined by “ an inner coherence of meaning,” and our task is to 
indicate what this consists of. As far as the rules of chess are concerned, 
the case is simple. Coherence of meaning is given by the fact that they all, 
directly or indirectly, have reference to the moves made by the persons play¬ 
ing the game of chess. If the rules of law are in like manner to constitute 
a system, they must in like manner have reference to definite actions performed 
by definite persons. But what and who are these ? This question can only 
be answered by finding out, by an analysis of the rules commonly regarded 
as a national law system, to whom they are directed and what their purport is. 

The norms of law may be divided according to their immediate content 
into two groups, norms of conduct and norms of competence or procedure. 
The first group includes those norms which prescribe a certain course of 
action—for example, the rule in the Uniform Negotiable Instruments Act, 
s. 62, which prescribes that the acceptor of a negotiable instrument engages 
that he will pay it according to the tenor of his acceptance. The second 
group contains those which create a competence (power, authority)—they 


By the judge and other legal authorities applying the law. 
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are directives to the effect that norms which come into existence in conformity 
with a declared mode of procedure shall be regarded as norms of conduct. 
A norm of competence is thus an indirectly expressed norm of conduct. The 
norms of the Constitution concerning the legislature, for example, are in¬ 
directly expressed norms of conduct which prescribe behaviour in accordance 
with the further norms of conduct which come into being by way of legislation. 

To whom are the norms of conduct directed ? The Uniform Negotiable 
Instruments Act, s. 62, for example, apparently prescribes how a person 
who has accepted a bill shall behave. But this is not an exhaustive statement 
of the normative meaning of the regulation; indeed, it does not get anywhere 
near what is really relevant. Section 62 is at the same time a directive to 
the courts as to how in a case under this rule they are to exercise their 
authority. Obviously, this alone is of interest to the jurist. If it must be 
assumed of any statutory provision that it does not contain a directive to the 
courts it can be regarded only as a moral-ideological pronouncement without 
legal relevance. Conversely, if it is established that a provision does contain 
a directive to the courts, then there is no need to give the private individual 
any further instructions as to his conduct. These arc two sides of the same 
matter. The instruction to the private individual is implicit in the fact that 
he knows what reactions on the part of the courts he can expect in given 
conditions. If he wants to avoid these reactions, this knowledge constitutes 
a challenge to him to arrange his conduct accordingly. 

Tlie provisions of the criminal law are drafted in this way. They say 
nothing about citizens being forbidden to commit homicide, but merely 
indicate to the judge what his judgment shall be in such a case. In principle 
there is nothing to prevent the rules in the Uniform Negotiable Instruments 
Act, or any other norms of conduct, from being drafted after the same pattern. 
This shows that the real content of a norm of conduct is a directive to the 
judge, while the instruction to the private individual is a derived and 
figurative legal norm deduced from it. 

The norms of competence are reducible to norms of conduct and must 
therefore also be interpreted as directives to the courts. 

The judgment is the basis for execution. Whatever form execution 
may take, it constitutes potentially the exercise of physical force against a 
person not willing to act according to the tenor of the judgment. 

A “judge ” is a person qualified under the rules governing the organisation 
of the courts and the appointment or election of judges. In this way the 
rules of private law (directed to the judges) are integrated with the rules of 
public law. The law in its entirety determines not only—in the rules of con¬ 
duct—^under what conditions the exercise of force shall be ordered, but also 
the public authorities, the courts, established to order the exercise of force.®^ 
The natural corollary of this, and that which gives the public exercise offeree 
its special meaning and effect, is that the right to the exercise of physical force 
is in all essentials the monopoly of public authorities. Where the machinery 
for the monopoly of the exercise of force exists, we speak of a State. 

Facts are a little more complicated than described here, because in some, relatively 
infrequent cases, force may be ordered directly by administrative agencies without the 
intervention of the courts. 
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Summarising then: A national law system is an integrated body of rules, 
determining the conditions under which physical force shall be exercised 
against a person; the national law system sets up a machinery of public 
authorities (the courts and the executive agencies) whose function it is to order 
and carry out the exercise of force accordingly in specific cases; or shorter: 
A national law system is the rules for the establishment and functioning of 
the State machinery of force. 

The Validity of the Legal System 

The point from which we set out is the hypothesis that a system of norms is 
“ valid ” if it is able to serve as a scheme of interpretation for a corresponding 
set of social actions in such a way that it becomes possible for us to compre¬ 
hend this set of actions as a coherent whole of meaning and motivation, and 
within certain limits to predict them. This capacity within the system is 
based on the fact that the norms are effectively complied with, because they 
are felt to be socially binding. 

What, now, are those social facts which as legal phenomena constitute 
the counterpart of the legal norms ? They must be the human actions regulated 
by the legal norms. These, as we have seen, are in the last analysis norms 
determining the conditions under which force shall be exercised through the 
machinery of the State; or—briefly—norms for the ordering by the courts 
of the exercise of force. It follows that the legal phenomena as the counter¬ 
part of the norms must be the decisions of the courts. It is here that we must 
seek for the effectiveness that is the validity of law. 

A national law system, considered as a valid system of norms, can 
accordingly be defined as the norms which actually are operative in the 
mind of the judge, because they are felt by him to be socially binding and 
therefore obeyed. The test of the validity is that on this hypothesis—that is, 
accepting the system of norms as a scheme of interpretation—we can com¬ 
prehend the actions of the judge (the decisions of the courts) as meaningful 
responses to given conditions and within certain limits predict them—in the 
same way as the norms of chess enable us to understand the moves of the 
players as meaningful responses and predict them. 

The action of the judge is a response to a number of conditions determined 
by the legal norms—that a contract of sale has been performed, that the 
seller has not delivered, that the buyer has given notice in due time, and so 
on. Also these conditioning facts acquire their specific meaning as legal 
acts through an interpretation in the light of the ideology of the norms. 
For this reason they might be included under the term legal phenomena in 
the wider sense or law in action. 

Only the legal phenomena in the narrower sense, however—the applica¬ 
tion of the law by the courts—are decisive in determining the validity of the 
legal norms. In contrast to generally accepted ideas it must be emphasised 
that the law provides the norms for the behaviour of the courts, and not of 
private individuals.*^ The effectiveness which conditions the validity of 
the norms can therefore be sought solely in the judicial application of the law. 


83 [But cf ante, 240.] 
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and not in the law in action among private individuals. If, for example, 
criminal abortion is prohibited, the true content of the law consists in a 
directive to the judge that he shall under certain conditions impose a penalty 
for criminal abortion. The decisive factor determining that the prohibition 
is valid law is solely the fact that it is effectively upheld by the courts where 
breaches of the law are brought to light and prosecuted.®* It makes no 
difference whether the people comply with or frequently ignore the prohibition. 
This indifference results in the apparent paradox that the more effectively 
a rule is complied with in extrajudicial legal life, the more difficult it is to 
ascertain whether the rule possesses validity, because the courts have that 
much less opportunity to manifest their reaction.®^ 

In the foregoing, the terms “ the judge ” and “ the courts ” have been used 
indiscriminately. When wc are speaking of a national law system, it is assumed 
that we are dealing with a set of norms which are supraindividual in the sense 
that they are particular to the nation, varying from nation to nation, not from 
one individual judge to another. For this reason it makes no difference 
whether one refers to “ the judge ” or to “ the courts.” So far as the individual 
judge is motivated by particular, personal ideas, these cannot be assigned to 
the law of the nation, although they are a factor which must be considered 
by anyone interested in forecasting a concrete legal decision. 

When the basis for the validity of the law is sought in the decisions of 
the courts, the chain of reasoning may appear to be working in a circle. For 
it may be adduced that the qualification of judge is not merely a factual 
quality but can only be assigned by reference to valid law, in particular to 
the rules of public law governing the organisation of the courts and the 
appointment of judges. Before 1 can ascertain whether a certain rule of pri¬ 
vate law is valid law, therefore, I have to establish what is valid law in these 
other respects. And what is the criterion for this ? 

The answer to this problem is that the legal system forms a whole inte¬ 
grating the rules of private law with the rules of public law. Funda¬ 
mentally, validity is a quality ascribed to the system as a whole. The test of 
the validity is that the system in its entirely, used as a scheme of interpretation, 
makes us to comprehend, not only the manner in which the judges act, but 
also that they are acting in the capacity as ” judges.” There is no Archimedes 
point for tlie verification, no part of the law which is verified before any other 
part.®* 


** The term “ courts ” is here understood as a comprehensive term for the authorities 
which combine to administer the criminal prosecutions: police, prosecuting authority 
and court. If the police regularly omit to investigate certain breaches of the law, or if 
the prosecuting authority regularly omits to bring a prosecution, the penal law loses 
its character of valid law, notwithstanding its application at rare intervals in the courts. 

** For the application of this view in international law see Alf Ross, Textbook of 
International Imw (1947), §§ 24 and 28 iv. 

®* There is nothing peculiar in the fact that the system as a whole comes up for verification. 
The same principle also applies in natural science. The verification of one particular 
natural law takes place on the assumption that a number of others arc true. The 
question is whether the particular law is compatible with the hitherto accepted system. 
But nothing is established beyond doubt. There is nothing to prevent fresh experience 
compelling us to revise all hitherto accepted starting points. It is always the entire 
systematic whole which remains the final criterion in deciding what shall be held to 
be true. 
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The fact that fundamentally the entire legal system undergoes verification 
need not exclude the possibility of investigating whether a definite individual 
rule is valid law. It merely implies that the problem cannot be solved with¬ 
out reference to “ valid law ” as a whole. . . . 

The concept of the validity of the law rests, according to the explanation 
offered in this section, on hypotheses concerning the spiritual life of the judge. 
What is valid law cannot be ascertained by purely behaviouristic means, 
that is, by external observation of regularity in the reactions (customs) of 
the Judges. Throughout a lengthy period the judge may have exhibited a 
certain typical reaction; for example, he may have imposed penalties for 
criminal abortion. Suddenly this reaction changes, because a new law has 
been promulgated. Validity cannot be ascertained by recourse to a more 
general, externally observable custom, namely, that of “ obeying the legisla¬ 
tor.” For it is not possible from external observation to identify the 
” legislator ” who is being obeyed. Purely external observation might 
lead one to the conclusion that obedience was paid to the persons, mentioned 
by their names, who at the time of observation were members of the legis¬ 
lature. But one day this too is changed. One can continue in this way 
right up to the constitution, but there is nothing to prevent the constitution 
from being changed too one day. 

A behaviouristic interpretation, then, achieves nothing. The changing 
behaviour of the judge can only be comprehended and predicted through 
ideological interpretation, that is, by means of the hypothesis of a certain 
ideology which animates the judge and motivates his actions. 

Another way of expressing the same thing is to say that law presupposes, 
not only regularity in the judge’s mode of action, but also his experience of 
being bound by the rules. In the concept of validity two points are involved: 
partially the outward observable and regular compliance with a pattern of 
action, and partly the experience of this pattern of action as being a socially 
binding norm. Not every outward observable custom in the game of chess is 
an expression of a valid norm of chess, as, for example, not to open with a 
rook’s pawn; in the same way not every outward and observable regularity 
in the reactions of the judge is the expression of a valid norm of law. It may 
be, for example, that a custom has developed of imposing only fines as the 
penalties for certain breaches of the law even though imprisonment is also 
authorised. Now it must, to be sure, be added that the customs of judges 
show a strong inclination to develop into binding norms, and that a custom 
will, in that case, be construed as the expression of valid law. But this is not 
the case so long as it is nothing more than a factual custom, [pp. 32-38] 

The Concept of Rights 

The notion that between purchase and access to recovery something was 
” created ” that can be designated as ” ownership ” is nonsense. Nothing 
is ” created ” as the result of A and B exchanging a few sentences legally 
interpreted as ” contract of purchase.” All that has occurred is that the judge 
will now take this fact into consideration and give judgment for the purchaser 
in an action for recovery. 

What has been described here is a simple example of reduction by reason 
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to systematic order.®*^ It is certainly the task of professional thinking to 
undertake this process of simplification, but the task has largely been 
anticipated by prescientific thought. The fundamental concepts of rights 
—^for example, the concept of ownership—were not created by legal writers, 
but inherited from generally prevailing ideas. Although people in general 
have only the haziest ideas about the facts which “ create ownership ” and 
the “ effects ” which are the “ consequences of ownership,” fundamentally 
the concept is constructed in the same way as it would be by professional 
thinking. It connects certain specific facts (purchase, inheritance, etc.) and 
certain experiences of legal and ethical “ claims ” and ” titles.” 

The function of the concept of rights according to this pattern can be 
clarified in three contexts. 

(1) In the abstract presentation of valid law its function is clearly as 
described above. The word ” right ” has no semantic reference whatever. 
Sentences in which it occurs can be rewritten without making use of the term, 
yet indicating the connection in the directives of the law between conditioning 
facts and conditioned consequences. For example: “ Ownership is created 
by adverse possession in accordance with the following rules ...” can be 
rephrased as: ” Adverse possession (in accordance with the following rules) 
is one of the facts which entail the totality of consequences set out below in 
the chapter on the legal effects of ownership.” 

(2) Also in the arguing by legal counsels before the courts and in the 
opinion of decisions the function of the concept can without difficulties be 
explained according to the same pattern. A counsel, for example, will 
plead that by a contract concluded on such and such a day ownership of 
a car was created for his client, and that his client must now, therefore, be 
able to demand a judgment against the vendor for delivery. Even here the 
intervening ownership can be omitted. The lawyer really wants to maintain 
only (1) that a valid contract of purchase was concluded; (2) that this fact 
entails as a legal consequence that the judge shall give judgment for 
delivery. 

(3) The use of the concept of rights occurs in statements which do not 
seem to give an account of rules of law but to be a description of pure facts. 
Such as, for example, when it is stated that A is the owner of a certain pro¬ 
perty; or when a statutory regulation describes the person who is obliged to 
clear away snow as the owner of a property. 

The meaning of such statements is, however, more complicated than 
appears at first sight. To understand this, let us remember that it is quite 
usual in descriptions of persons, things or situations to state alongside purely 
factual qualities others which are also legally conditioned. In a passport, 

[See also Alf Ross, Tu-Tu, in Scandinavian Studies in Law (1957), vol. I, p. 139. Ross 
there describes words like ownership as ** without meaning, i.^., without any semantic 
reference, and serve a purpose only as a technique of presentation ** (p. 149). But 
cf. ante^ 243. as to this theory of meaning. Also, is it possible within the context 
of a legal system to eliminate a corporation by reducing it to a set of rules relating to 
individuals 7 This is something like the well-known and ineffectual “ bracket-theory.” 
That a corporation has rights and duties distinct from those of individuals is a perfectly 
meaningful assertion in law. Nor, it should be noted, does this entail the existence, 
de factOt of a corporate ” entity.”] 
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for example, besides the holder’s age and the colour of his hair, also his 
nationality and marital status are stated. What is implied by stating that a 
person is “ married ” ? The statement refers to the fact that the person con¬ 
tracted a marriage that has not been dissolved. But to “ contract a marriage ** 
is not something purely factual. Just as there is no movement of an object 
in space that is in itself a chess move, neither is there any factual happening 
that is per se the “ contracting of a marriage.” Both these phenomena . . . 
only acquire their specific meaning when the factual happening is interpreted 
in relation to a prevailing ideology—the norms of chess or the norms of law. 
The statement that a person has ” contracted a marriage ” includes an 
assertion concerning valid law, namely, that the event referred to is ” marriage 
creating ”—that it entails a certain complex of legal consequences. These 
consequences are usually not completely known to the non-jurist, but he 
will know, for example, that they include that he may not contract another 
marriage while the first one still stands. The statement that a person is 
“ married ” refers thus to two conditions; on the one hand to the purely 
factual happening of the contracting of marriage; on the other, to a legal 
condition—that this event according to the law in force entails specific legal 
effects which people usually only vaguely realise. 

The seemingly purely descriptive use of the concept of rights may be 
understood in a similar way. The statement that A owns a certain object, 
refers not only to the purely factual circumstance that A has either purchased 
the object, inherited it, acquired a prescriptive right to it, and so on; but also 
to the legal circumstance that, according to the law in force, these happenings 
entail specific legal consequences and therefore are said to ” create ownership.” 

We can therefore conclude that in all contexts considered the function of 
statements concerning rights is to describe the law in force or its application 
to specific concrete situations. It must, however, at the same time be asserted 
that the concept of rights is without any semantic reference at all. It does 
not designate any phenomenon of any kind that has inserted itself between 
the conditioning facts and the conditioned consequences, but is solely a 
means by which it is possible—more or less accurately—to visualise the con¬ 
tent of a set of legal rules, namely, those that connect a certain disjunctive 
plurality of conditioning facts with a certain cumulative plurality of legal 
consequences. [pp. 172-174] 


F. CASTBERG 
Problems of Legal Philosophy 
(1957) 

The Normative Character of Law 

It is common to the above mentioned opponents of the normativistic con¬ 
ception of law that they all choose to regard the law quite realistically. 

[It should not be thought that all Scandinavian jurists are associated with the realist 
viewpoint. What follows is an attack on the anti-normative view of law, by a 
Norwegian writer,] 
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They understand the law partly as an expression of probability, based on the 
factual regularity in social life, partly as a psycho-physical fact characterized, 
among other things, by an irrational experience of an idea of validity. 

If one seriously tries to carry through the conception of law as the 
expression of a sociologiail probability (Lundstedt), it turns out that precisely 
what is typical of law and of legal thinking disappears. The rule of law 
—the legal proposition—is not a proposition stating that a certain future 
course of events is probable. It is not that which is its characteristic feature. 
And neither the judge nor the juridical theoretician can confine himself to 
ascertaining the ideas of validity that attach themselves to the rule, and the 
probability of its being enforced. Practical legal life, especially, is unthink¬ 
able without the conception of law as a binding norm. A layman, who in a 
certain situation asks the question of what is existing law, may perhaps 
content himself with trying to foresee the probable social reactions that his 
actions—whether he acts in one way or another—^will produce. But the 
judge can scarcely do that. He cannot confine himself to trying to calculate 
the consequence for himself of his deciding the case in such or such a way. 
At most, it is conceivable that a calculation of the chances for a judgment to 
be affirmed in a higher instance, be made the basis of a decision in the lower 
instance. But in any case, a court which itself passes judgment in the last 
instance cannot resort to such a calculation. 

In reality, of course, one does not reason in that way at all, when legal 
questions are to be decided. Legal thinking docs not consist of an examina¬ 
tion of more or less probable motivation processes on the part of the persons 
acting in the judicial machinery. But it consists of more or less certain 
conclusions from ideas with normative contents. In order to comprehend 
these ideas—the legal norms—we certainly take our point of departure in 
psycho-physical realities, such as statutes, regular modes of action in con¬ 
nection with ideas of validity, etc. But the norms are not identical with any 
single psychic or physical reality of this kind. Solely by means of mental 
operations which have the character of logical inferences from norms, 
can the “ science of law ” answer the question that society necessarily must 
put to it, namely: what is right and what is wrong in the endless number of 
conflicts which are provoked by all social life. 

One may call this view of the law and of legal tliinking metaphysical. 
I doubt if that is correct. But even if it were,—^if the notions of “ norm,” 
“ legal duty ” and ” validity ” really must be regarded as metaphysical 
notions, it would be a mistaken ” realism ” to try to eliminate these notions 
from juridical thinking. For without these notions, all juridical thinking is 
impossible. That is something which the legal and philosophical examination 
of the notions cannot avoid ascertaining. 

When Ross, on his side, so strongly adopts the view that legal statements 
are emotional expressions, without any logical meaning, it quite accordingly 
turns out that this standpoint cannot be consistently maintained. That is 
natural enough. For it is a view which is at fault in the logical point of de¬ 
parture itself: that no other statements can have a logical meaning and be 

[For the nature of these so-called “ logical ” inferences, see post, 398, 442.] 
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the objects of logical treatment than those which can be either true or false. 
A normative statement cannot be true or untrue (false). But it can be correct 
or incorrect.*® And then such statements must also be able to form the 
foundations for logical operations, the conclusions of which can likewise 
be correct or incorrect. This is a necessary condition for all juridical (legal 
dogmatic) thinking. And Ross himself must accept the necessity of legal 
dogmatic thinking. 

The fact that normative statements can be correct or incorrect and form 
the foundations for logical operations is a necessary assumption for all 
the cultural life of human beings. This assumption is here just as fundamen¬ 
tally necessary as is, in theoretical understanding, the assumption that our 
statements about reality can be true or false and that they can form the 
foundation for inferences according to the laws of logic.®^ 


®® [A norm is “ correct,” or correctly stated, when it is accepted as part of the legal 
system to which it relates. Cf. ante, 5.] 

[Normative propositions are part of our language with a logic of their ovim; as such 
they are related to actual human conduct just as much as, though in a different way 
from, factual propositions.] 
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MARXIST THEORY OF LAW AND “ SOCIALIST 
LEGALITY ” 

Hegel’s Logical Dialectic 

Hegel aimed to replace the rationalist individualism of the eighteenth 
ceniury by a new kind of Reason personified in a mystical World- 
Spirit governing the course of human history. For this purpose he 
devised a new logical dialectic according to which two contradictory 
propositions, instead of excluding each other by virtue of the law of 
contradiction, could produce, in the form of thesis and anti-thesis, a 
solution by way of synthesis on a higher level. This involved a double 
confusion. For, in the first place, values were treated as inherent 
in reality, thereby ignoring Hume’s principle that “ ought ” cannot 
be derived from “ is.” ^ Moreover, secondly, Hegel applied his doc¬ 
trine not merely to logic but to opposite forces in nature or society, 
though such forces have nothing to do with a logical contradiction. 
In this way he applied the dialectic method to his philosophy of history, 
which envisaged the progressive realisation of Reason in the form of 
the World-Spirit,* manifesting itself on the road to perfection, by 
means of continuing conflicts each in turn being resolved in a higher 
synthesis. For Hegel the highest synthesis attainable on earth was the 
state conceived as an absolute value or end-in-itself,* and more par¬ 
ticularly the German State, which Hegel envisaged as developing 
out of contemporary history.^ Hence followed the deification of the 
state at the expense of individual values, for the individual could only 
attain his higher destiny as a cog in the state-machine to which he was 
relentlessly subordinated. Also, for Hegel, although spirit rather than 
matter represented the true reality and governed the world, the conflict 
of spirit or ideas could manifest itself at the national level, so that 
national warfare might prove the means to progress. It is not difficult 

^ See ante^ 27. See also H. Kelsen, What is Justice? (1957), pp. 169-170. 

* Hegel substituted for the familiar idealist notion of a higher reality beyond the actual 
world, the doctrine of a higher reality in the shape of what a thing is capable of 
becoming when it has realised its full potentialities. This has some resemblance to 
Aristotle, c/. ante, 64. 

* Thus the state for Hegel represented the highest fulfilment of the human will, and 
embodied in itself a separate fully rational will distinct from the will of the individuals 
comprised in and submerged by this new entity. Cf, post, 284. 

* Holmes J. once remarked to Pollock that Hegel ** has not succeeded in convincing 
me that the King of Prussia was God in his day **: Potlock-Holmes Letters, 1,188. 
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to see how such a doctrine, espoused either in its original form or as 
developed or expounded by later writers, could lead naturally to the 
totalitarianism and aggressive wars all too familiar in the present 
century. 

Marx’s Dialectical Materialism 

Marx accepted Hegel’s dialectic while, as a thoroughgoing materialist, 
rejecting Hegel’s attempt to relate it to a spiritual principle underlying 
the world and history. On the contrary, for Marx, nothing existed 
except the material world and thus the dialectic process as applied 
to humanity had to be interpreted in material terms.^ Historical 
evolution was seen as working through the resolution of material 
contradictions inherent in society. Of all these the most fundamental 
was the clash of class interests, the class warfare based on economic 
conflict, which Marx saw, following the confusion of Hegel’s method, 
as a logical contradiction. The struggle between classes was linked 
with the rise of the institution of private property; as for the state, it 
arose as an engine of compulsion to protect the class of property 
owners against the property-less class. On Hegelian principles this 
clash was bound to become more acute, particularly with the rise of 
capitalism, with its division of society (as Marx believed) into a 
capitalist class destined to become richer and richer, and a proletariat 
condemned to increasing poverty.® Only a revolution could resolve 
this conflict, and so produce a new Hegelian synthesis, which Marx 
envisaged as a Communist society without private property or organised 
coercion in the form of the state or law. Hence Marx’s viewpoint 
was essentially that of a prophet foretelling, like the prophets of old, 
of the doom and destruction of the existing order, and its ultimate 
replacement by a new Utopian society, where equality and justice 
would flourish without the need for any coercive order. “ Nothing 
(says Kelsen) can show more clearly the futility of the dialectic method 
than the fact that it enables Hegel to praise the state as a god, and Marx 
to curse it as a devil.” ’ 

“ Withering Away ” of State and Law 
The contradictions inherent in capitalist society were thus inevitably 

® Thus Marx declared that, by substituting for the idealist element the realities of the 
industrial system, he had turned HegeFs dialectic ” right way up.** For an admirable 
discussion, see G. H. Sabine, History of Political Theory, 3rd ed.. Chap. 33. On the 
relation of the Marxist economic interpretation of history, law and society to later 
sociological theory, including jurisprudence, sec M. G. White, Social Thought in 
America (1952), Chap. 8; and cf. ante, 204. 

® The views of Marx and Engels were heavily coloured by industrial conditions in the 
mid-Victorian era. The development of social welfare legislation since those days 
emphasises the danger of seeking to deduce universal laws or principles from what 
may prove only local or temporary circumstances. 

^ Kelsen, op. cit., p. 172. 
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to provoke a revolution, which in its turn would produce the dawn 
of a new era. The successful revolution would put an end to the old 
bourgeois state and law. But even the fervent prophets of the new 
order did not envisage its instantaneous accomplishment. There must 
be an interim period, a period of transition between the old and the 
new, during which socialism would be built as a transition to a purely 
Communist order. During this stage the class struggle would still 
not have ceased, since resistance to the consequences of the revolution 
would continue. The institutions of law and the state would, therefore, 
remain necessary, but it would be a new kind of law representing 
not the dominance of the minority over the majority, but of the 
majority—the “ dictatorship of the proletariat ”—over the minority 
of anti-revolutionaries, wreckers and saboteurs. Thus would come 
into being a new form of “ revolutionary legality ” embodying the 
right of the new ruling class to use the coercive power of the state 
to suppress their opponents and create a new regime. This, at any 
rate, was the interpretation placed on the early years after the Russian 
revolution by such commentators as Vyshinsky,® with a characteristic¬ 
ally naive readiness to identify the Communist party leaders with the 
mass of the proletariat. Yet, as time has gone on, and the new order 
in the Soviet Union has consolidated itself, it has become increasingly 
apparent that the so-called “ transitional period ” is likely to be of 
indefinite duration, and the vision of the ultimate new Communist 
Jerusalem has continued to recede, in much the same way as the 
Second Coming and the end of the world, at first viewed as imminent 
by the primitive Christians, eventually paled into remote and indeter¬ 
minate future events. During the reign of Stalin it thus became 
established doctrine that the “ withering away ” of the state would 
ultimately come not by a weakening but by an intensification of state 
authority. Only with the annihilation of “ capitalist encirclement ” 
could this aim be achieved, but when it was attained there would be 
no need for law or punishment, for people would be so accustomed 
to observe the fundamental rules of community life that they would 
fulfil these without constraint.® Thus arc we presented with the ideal 
of perfect conformity, where total indoctrination can go no further. 
Like most Utopians from Plato onwards,^® the Marxist delights in a 
vision of unconditional yielding to what he considers to be the just 
society. 

® Sec Vyshinsky, Law of the Soviet State, pp. 38-62. 

® Ibid., pp. 46-50. Cf. Prof. Hall’s remarks on Plato: in a perfect society every¬ 

one understands and conforms to the Natural Law. . . . For these persons, positive 
laws are not only unnecessary, it would be superfluous, indeed, indefensible, to attempt 
to subject them to such laws” {Studies in Jurisprudence and Criminal Theory (1958), 
p. 68). 

Cf. ante, 61. 
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Law in the Soviet State 
Revolutionary Legality 

In the early days after the Revolution the traditional form of legal 
thinking was still viewed with much suspicion. Thus for Pashukanis, 
since law was merely an instrument of capitalist oppression, all true 
law was private law, and private law was no more than a means 
whereby, “ under the guise of civil relations between equals, those in 
control of the means of production exercise their power over the 
others.” In a Socialist community, on the other hand, private law 
disappeared, since everything done was to be in the interests of the 
community. The private law sector was thus to be swallowed up in the 
public sector, which was conceived as purely administrative, consist¬ 
ing not of fixed rules, but of guides to the exercise of administrative 
and judicial discretion. 


Socialist Legality 

In fact this early ideal was never fully achieved, and as the regime 
became stabilised a new doctrine of “ socialist legality ” was introduced, 
which required a strong system of law aimed primarily at the protec¬ 
tion of the interests of the state and the regime, but also envisaging 
certain limited private interests as deserving legal protection.^* The 
well-known Constitution of 1936 was clearly intended to embody this 
new compromise.^^ 

Thus, on the one hand, we find that while Soviet law still embraces 
such traditional legal categories as contract, the overall control that 
the state exercises in the sphere of economic production and planning 
has radically changed the nature of this relationship. Contracts 
are still needed, for example, to regulate transactions between state 
corporations and special tribunals have been created to enforce these. 
Yet in so doing, these tribunals must have regard to the economic 
policy of the government and its sanctions are not merely damages 
but administrative actions, such as the making of adverse reports to 
a higher administrative authority.^* “ This reveals (Friedmann 
points out) a characteristic feature of a fully socialised law. The 
institution of contract is taken over from capitalist systems and 

Friedmann, Legal Theory^ 3rd ed., p. 255. 

12 Thus Vyshinsky, while denouncing in characteristic language the view that Soviet 
law had merely taken over bourgeois law—^this was a “ coarse perversion of Marx- 
Lenin-Stalin theory ” and exposed Soviet jurists to the “ putrid vapour ** of anti- 
Marxist theories—^nevertheless cited Stalin's dictum that ** socialism does not deny 
individual interests but amalgamates them with those of the group ’* {Law of the 
Soviet State^ p. 54 et seq.), 

12 See post^ 287. Cf. Bulletin of International Commission of Jurists, No. 6 (1956). 
pp. 10-49. 

1* Sec Friedmann, op. cit.. Chap. 20. i® Ibid., p. 261. 
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preserved but for different purposes. It is predominantly a means of 
ensuring efficiency in the carrying out of the national plan. Therefore 
public and private law sanctions, criminal and civil law, are mixed 
and the court fulfils administrative as well as judicial functions.” 

Friedmann has also drawn attention to the resemblances between 
many of the legal problems which beset the Soviet Union and those 
of a welfare and partly socialised state such as modern Britain.^* 
It is here, however, that the different ideological foundations of the 
two approaches manifest themselves most strongly, leading to widely 
divergent approaches towards the legal solution of the problems of 
a collectivist society. This emerges most clearly in the Western desire 
to preserve individual interests and prevent their being totally submerged 
in the collective will of the state.^^ 

Nor, in the view of experienced commentators, have the recent 
post-Stalin political developments had much effect in bringing Soviet 
legal ideas into line with the concepts of traditional jurisprudence. 
It is more a “ change of climate ” than a change in the legal system as 
such. Thus it must be understood that the Soviet Constitution of 
1936 is in no sense the “ supreme law ” of the land. “ It is, rather, a 
solemn declaration of general policies and an approximate scheme 
of government authorities, whose procedure, however, is not neces¬ 
sarily bound by the constitutional provisions ... A constitutional 
provision may be set aside by an administrative decree and the newly 
enacted rule is incorporated into the Constitution only at a later 
date . . . The Soviet jurists are fully aware of the indefinite relation¬ 
ship of their constitution, legislation and decrees. They seek to 
blur the distinction between the authority of a constitutional provision, 
a legislative enactment, and an administrative decree ... In fact, the 
most recent act prevails regardless of whether it is called law, resolution 
or anything else, and without regard to the name of the central govern¬ 
ment agency which issued it, the real sovereign power resides out¬ 
side the official government. The decision is made somewhere at 
Party-top level and then made public as an act of one or another 
government authority.” 

See post, 293. 

Indeed, it may be said that the welfare state has taken over the functions of universal 
provider, a milch-cow distributing ** fair shares ** for all, rather than the role of an 
authoritarian Leviathan. 

1® It will be realised how difficult it is to apply the notion of Austinian sovereignty or, 
indeed, of Kelsen's hierarchy of logically self-consistent norms, to these conditions. 
Yet it remains unprofitable simply to deny that there is in the Soviet Union anything 
deserving of the description of a ** legal order.** 

1® V. Gsovski, address to International Congress of Jurists held in Athens, Report (1956), 
p. 31. See also pp. 34-36, for a detailed reference to features of the Soviet system 
which involve fundamental departures from the distinaion, in Western jurisprudence, 
between judicial activity and administration. Early in 1959 proposed changes in 
judicial procedure were announced (see The Economist, January 3, 1959, p. 52) 
which may or may not narrow the gap. 
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Law, then, in the Soviet view, is merely an aspect of government 
which is regarded as identical with the system of social control as a 
whole, dominating every aspect of social life. This should not, 
however, blind us to the fact that the Soviet system does work through 
law, and that it has produced a legal order which embodies the basic 
principles of the Revolution, and has given this institutional form.^® 
But the role of law must not be confused with the rule of law, for, as 
Professor Berman remarks, “ under a total state, a highly developed 
legal system is, in the long run, a necessity—and the rule of law is an 
impossibility.” 21 


HEGEL 

Philosophy of Right 
(Translated T. M. Knox) 

The Idea of the State 

The state in and by itself is the ethical whole, the actualization of freedom; 
and it is an absolute end of reason that freedom should be actual. The state 
is mind on earth and consciously realizing itself there. In nature, on the other 
hand, mind actualizes itself only as its own other, as mind asleep. Only 
when it is present in consciousness, when it knows itself as a really existent 
object, is it the state. In considering freedom, the starting-point must be 
not individuality, the single self-consciousness, but only the essence of self- 
consciousness; for whether man knows it or not, this essence is externally 
realized as a self-subsistent power in which single individuals are only 
moments. The march of God in the world, that is what the state is. The 
basis of the state is the power of reason actualizing itself as will. In consider¬ 
ing the Idea of the state, we must not have our eyes on particular states or 
on particular institutions. Instead we must consider the Idea, this actual 
God, by itself. On some principle or other, any state may be shown to be 
bad, this or that defect may be found in it; and yet, at any rate if one of the 
mature states of our epoch is in question, it has in it the moments essential 
to the existence of the state. But since it is easier to find defects than to 
understand the affirmative, we may readily fall into the mistake of looking at 
isolated aspects of the state and so forgetting its inward organic life. The 
state is no ideal work of art; it stands on earth and so in the sphere of caprice, 
chance, and error, and bad behaviour may disfigure it in many respects. 

2® H. J. Berman, “ Soviet Law and Government,” in (1958) 21 M.L.R. 19. 

21 //>/V/., p. 26. Jt is hardly possible at this stage to evaluate what impact the Com¬ 
munist revolution in China may have on Communist legal theory and practice. 
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But the ugliest of men, or a criminal, or an invalid, or a cripple, is still always 
a living man. The affirmative, life, subsists despite his defects, and it is this 
affirmative factor which is our theme here. 

The Particular State 

The state in its actuality is essentially an individual state, and beyond that 
a particular state. Individuality is to be distinguished from particularity. 
The former is a moment in the very Idea of the state, while the latter belongs 
to history. States as such are independent of one another, and therefore 
their relation to one another can only be an external one, so that there must 
be a third thing standing above them to bind them together. Now this third 
thing is the mind which gives itself actuality in world-history and is the 
absolute judge of states. Several states may form an alliance to be a sort of 
court with jurisdiction over others, there may be confederations of states, 
like the Holy Alliance for example, but these arc always relative only and 
restricted, like * perpetual peace The one and only absolute judge, which 
makes itself authoritative against the particular and at all times, is the absolute 
mind which manifests itself in the history of the world as the universal and 
as the genus there operative. [p. 279] 


ENGELS 

Anti-DUhring 

(Quoted and translated in M. Oakshott, Social and Political Doctrines 
of Contemporary Europe) 

The State 

The state, therefore, has not existed from all eternity. There have been 
societies which managed without it, which had no conception of the state 
and state power. At a certain stage of economic development, which was 
necessarily bound up with the cleavage of society into classes, the state 
became a necessity owing to this cleavage. We are now rapidly approaching 
a stage in the development of production at which the existence of these 
classes has not only ceased to be a necessity, but is becoming a positive 
hindrance to production. They will fall as inevitably as they arose at an 
earlier stage. Along with them, the state will inevitably fall. The society 
that organizes production anew on the basis of the free and equal association 
of the producers will put the whole state machine where it will then belong: 
in the museum of antiquities, side by side with the spinning-wheel and the 
bronze axe. [pp. 129-*! 30] 

“ Withering Away ” of the State 

The proletarian seizes the state power and transforms the means of pro¬ 
duction in the first instance into state property. But in doing this, it puts 
an end to itself as the proletariat, it puts an end to all class differences and 
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class antagonisms, it puts an end also to the state as the state. Former 
society, moving in class antagonisms, had need of the state, that is, an 
organization of the exploiting class, at each period for the maintenance of 
its external conditions of production; that is, therefore, for the forcible 
holding down of the exploited class in the conditions of oppression (slavery, 
villeinage or serfdom, wage-labour) determined by the existing mode of 
production. The state was the official representative of society as a whole, 
its embodiment in a visible corporation; but it was this only in so far as it 
was the state of that class which itself, in its epoch, represented society as a 
whole: in ancient times, the state of the slave-owning citizens; in the Middle 
Ages, of the feudal nobility; in our epoch, of the bourgeoisie. When ulti¬ 
mately it becomes really representative of society as a whole, it makes itself 
superfluous. As soon as there is no longer any class of society to be held 
in subjection; as soon as, along with class domination and the struggle for 
individual existence based on the former anarchy of production, the collisions 
and excesses arising from these have also been abolished, there is nothing more 
to be repressed, which would make a special repressive force, a state, neces¬ 
sary. The first act in which the state really comes forward as the representa¬ 
tive of society as a whole—the taking possession of the means of production 
in the name of society—is at the same time its last independent act as a state. 
The interference of the state power in social relations becomes superfluous 
in one sphere after another, and then ceases of itself. The government of 
persons is replaced by the administration of things and the direction of the 
process of production. The state is not “ abolished ”, it withers away. It 
is from this standpoint that we must appraise the phrase “ free people’s 
state ’’—both its justification at times for agitational purposes, and its 
ultimate scientific inadequacy—and also the demand of the so-called 
anarchists that the state should be abolished overnight. [pp. 130-131] 


LENIN 

State and Revolution 
(1917) 

(Quoted and translated in M. Oakshott, op. cit.) 

It may be said without fear of error that of this argument of Engels’, which 
is so singularly rich in ideas, only one point has become an integral part of 
socialist thought among modem Socialist Parties, namely, that according 
to Marx the state “ withers away as distinct from the anarchist doctrine 
of the “ abolition of the state To emasculate Marxism in such a manner 
is to reduce it to opportunism for such an “ interpretation ” only leaves 
the hazy conception of a slow, even, gradual change, of absence of leaps and 
storms, of absence of revolution. The current, widespread, mass, if one may 
say so, conception of the “ withering away ” of the state undoubtedly 
means the slurring over, if not the repudiation, of revolution. 
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Such an “ interpretation *’ is the crudest distortion of Marxism, advan¬ 
tageous only to the bourgeoisie; in point of theory, it is based on a disregard 
for the most important circumstances and considerations pointed out, for 
example, in the “ summary ” of Engels’ argument we have just quoted in 
full. 

In the first place, Engels at the very outset of his argument says that, in 
assuming state power, the proletariat by that ” puts an end to the state . . . 
as the state It is not “ good form ” to ponder over what this means. 
Generally, it is either ignored altogether, or it is considered to be a piece of 
“ Hegelian weakness ” on Engels’ part. As a matter of fact, however, these 
words briefly express the experience of one of the great proletarian revolutions, 
the Paris Commune of 1871. As a matter of fact, Engels speaks here of the 
“ abolition ” of the bourgeois state by the proletarian revolution, while the 
words about its withering away refer to the remnants of the proletarian 
state after the socialist revolution. According to Engels the bourgeois state 
does not “ wither away ”, but is ” put an end to ” by the proletariat in 
the course of the revolution. What withers away after the revolution is the 
proletarian state or senior-state. [pp. 131-132] 


THE CONSTITUTION OF THE U.S.S.R., 1936 22 
The Structure of Society 

Article 1. The Union of Soviet Socialist Republics is a socialist slate 
of workers and peasants. 

Article 2. The political foundation of the U.S.S.R. consists of soviets 
of working people’s deputies, which grew up and became strong as a result 
of the overthrow of the power of landlords and capitalists and the winning 
of the dictatorship of the proletariat. 

Article 3. All power in the U.S.S.R. belongs to the working people of 
town and country as represented by soviets of working people’s deputies. 

Article 4. The economic foundation of the U.S.S.R. consists of the 
socialist economic system and the socialist ownership of the tools and means 
of production, firmly established as a result of the liquidation of the capitalist 
economic system, the abolition of private ownership of the tools and means 
of production, and the abolition of the exploitation of man by man. 

Article 5. Socialist property in the U.S.S.R. has either the form of State 
property (the wealth of die whole people) or the form of co-operative-collective 
property (property of separate collective farms, property of co-operative 
associations). 

Article 6. The land, its deposits, waters, forests, mills, factories, mines, 
railways, water and air transport, banks, means of communication, large 
state-organi 2 ed farm enterprises (state farms, machine-tractor stations, etc.) 

[For the significance of this constitution, cf. ante 283; cf 293.] 
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and also the basic housing facilities in cities and industrial localities are state 
property, that is, the wealth of the whole people. 

Article 7. Public enterprises in collective farms and co-operative organiza¬ 
tions, with their livestock and equipment, products raised or manufactured 
by the collective farms or co-operative organizations, as well as their public 
structures, constitute the public, socialist property of the collective farms and 
co-operative organizations. 

Aside from the basic income from socialized collective farm husbandry, 
every collective farm household shall have for personal use a plot of land 
attached to the house and, as personal property, the subsidiary husbandry 
of the plot, the house, the productive livestock, poultry, and small farm tools 
—according to the statutes of the farming artel. 

Article 8. The land occupied by collective farms is secured to them 
without payment and without time limit, that is, for ever. 

Article 9. Alongside the socialist system of economy, which is the 
dominant form of economy in the U.S.S.R., the law allows small-scale 
private enterprise of individual peasants and handicraftsmen based on their 
personal labour, provided there is no exploitation of the labour of others. 

Article 10. The right of personal property of citizens in their income 
from work and in their savings, in their dwellinghouse and auxiliary husbandry 
in household articles and utensils and articles for personal use and comfort 
as well as the right of inlieritance of personal property of citizens, is protected, 
by law. 

Article 11. The economic life of the U.S.S.R. is determined and directed 
by a state plan of national economy in the interests of increasing the public 
wealth, of steadily raising the material and cultural standard of the working 
people, and of strengthening the independence of the U.S.S.R. and its capacity 
for defence. 

Article 12. Work in the U.S.S.R. is a duty and a matter of honour for 
every able-bodied citizen, on the principle: “ He who does not work shall 
not eat.” 

In the U.S.S.R. the principle of socialism is realized: ” From each accord¬ 
ing to his ability, to each according to his work.” 

Basic Rights and Duties of Citizens 

Article 118. Citizens of the U.S.S.R. have the ri^t to work, that is, 
the right to guaranteed employment and payment for their work in accordance 
with its quantity and quality. 

The right to work is ensured by the socialist organization of the national 
economy, the steady growth of the productive forces of Soviet society, the 
elimination of the possibility of economic crises, and the abolition of 
unemployment. 

Article 119. Citizens of the U.S.S.R. have the right to rest. 

The right to rest is ensured by the reduction of the working day to seven 
hours for the overwhelming majority of the workers, the institution of annual 
holidays with pay for workers and other employees, and the provision of a 
wide network of sanatoria, rest houses and clubs serving the needs of the 
working people. 
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Article 120. Citizens of the U.S.S.R. have the right to material security 
in old age and also in the case of sickness or loss of capacity to work. 

This right is ensured by the wide development of social insurance of 
workers and other employees at state expense, free medical service for the 
working people, and the provision of a wide network of health resorts at the 
disposal of the working people. 

Article 121. Citizens of the U.S.S.R. have the right to education. 

This right is ensured by universal compulsory elementary education, 
by education free of charge including higher education, by a system of 
state stipends for the overwhelming majority of students in higher schools, 
by instruction in schools in the native language, and by the organization in 
factories, state farms, machine-tractor stations and collective farms of free 
industrial, technical and agricultural education for the working people. 

Article 122. Women in the U.S.S.R. are accorded equal rights with men 
in all spheres of economic, state, cultural, social and political life. 

The realization of these rights of women is ensured by affording equally 
with men the right to work, payment for work, rest, social insurance and 
education, and by state protection of the interests of mother and child, 
pregnancy leave with pay, and the provision of a wide network of maternity 
homes, nurseries and kindergartens. 

Article 123. Equal riglits for citizens of the U.S.S.R., irrespective of 
their nationality or race, in all spheres of economic, state, cultural, social and 
political life, shall be an irrevocable law. 

Any direct or indirect limitation of these rights, or conversely, any 
establishment of direct or indirect privileges for citizens on account of their 
race and nationality, as w^ell as any propagation of racial or national exclusive¬ 
ness or hatred and contempt, shall be punished by law. 

Article 124. In order to ensure to citizens freedom of conscience, the 
church in the U.S.S.R. shall be separated from the state, and the school 
from the church. Freedom of religious worship and freedom of anti-religious 
propaganda shall be recognized for all citizens. 

Article 125. In accordance with the interests of the working people, and 
in order to strengthen the socialist system, the citizens of tlie U.S.S.R. are 
guaranteed by law: 

(a) Freedom of speech. 

(b) Freedom of the press. 

(c) Freedom of assembly and meetings. 

{d) Freedom of street processions and demonstrations. 

These rights of citizens are ensured by placing at the disposal of the working 
people and their organizations printing shops, supplies of paper, public 
buildings, the streets, means of communication and other material requisites 
for the exercise of these rights. 

Article 126. In accordance with the interests of the working people, 
and for the purpose of developing the organized self-expression and political 
activity of the masses of the people, citizens of the U.S.S.R. are ensured the 
right to unite in public organizations—^trade unions, co-operative associations, 
youth organizations, sport and defence organizations, cultural, technical and 
scientific societies; and the most active and politically conscious citizens from 

LJ. 10 
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the ranks of the working class and other strata of the working people unite 
in the All-Union Communist Party (of Bolsheviks), which is the vanguard 
of the working people in their struggle to strengthen and develop the socialist 
system and which represents the leading nucleus of all organizations of the 
working people, both social and state. 

Article 127. Citizens of the U.S.S.R. are guaranteed inviolability of the 
person. No one may be subject to arrest except by an order of the court or 
with the sanction of a state attorney. 

Article 128. The inviolability of the houses of citizens and secrecy of 
correspondence are protected by law. 

Article 129. The U.S.S.R. grants the right of asylum to foreign citizens 
persecuted for defending the interests of the working people or for scientific 
activity or for their struggle for national liberation. 

Article 130. It is the duty of every citizen of the U.S.S.R. to observe the 
constitution of the Union of Soviet Socialist Republics, to carry out the laws, 
to maintain labour discipline, honestly to perform his public duties and to 
respect the rules of the socialist community. 

Article 131. It is the duty of every citizen to safeguard and strengthen 
public socialist property ^is the sacred and inviolable foundation of the 
Soviet system, as the source of the wealth and the might of the fatherland, 
as the source of the prosperous and cultural life of all the working people. 

Persons making attacks on public socialist property shall be regarded 
as enemies of the people. 

Article 132. Universal military duty shall be the law. 

Military service in the Workers’ and Peasants' Red Army represents an 
honourable duty of the citizens of the U.S.S.R. 

Article 133. The defence of the fatherland is the sacred duly of every 
citizen of the U.S.S.R. Treason to the homeland: violation of the oath, 
desertion to the enemy, impairing the military might of the state, espionage: 
shall be punished with the full severity of the law as the gravest crime. 


K. GSOVSKl 
Soviet Civil Law ** 

(1948) 

Marxian Concept of Law 

The Marxian background of the communist jurists prompted them to 
depreciate the importance of law as an independent factor, to regard it 
primarily as a by-product of economic conditions. According to Marx 
and Engels, the law, as well as the whole of spiritual civilization, is a “ super¬ 
structure ” erected over the material “ basis ” that, in their opinion, is formed 


*3 fVol, 1.] 
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by the relationships of men in the process of the production of commodities.** 
Economic factors shape and determine the form and content of law. All 
other elements are characterized as “ the political, legal, and other ideological 
conceptions ” through which men become conscious of the material forces 
of production and its existing or developing relations. According to Engeis 
“ The jurist imagines that he is operating with a priori principles, whereas 
they are really only economic reflexes.” 

However, such symbols as “ legal superstructure ” or “ basis,” used as 
an explanation for the connection between economy and law, are substan¬ 
tially metaphorical and not explanatory. In the soviet environment, it 
was the soviet law which was to change the ” economic foundation ” of 
society rather than vice versa. Also, Engels had warned against an over¬ 
simplified conception of the “ economic foundation ” as the only cause and 
the ” legal superstructure ” as merely the effect. From his letters written 
not long before his death, it follows that, though dependent on the economy 
as the cause and, as such, an effect, law may ” react in its turn upon the 
economy ” and thus become the cause.*® Consequently, the proposition 
offered as an explanation presented in fact a new problem. A Marxist 
should, according to Reisner, ” ascertain the specific relation between the 
law and the economic basis ” or, as Pashukanis states, ” offer a materialistic 
interpretation ” of the phenomenon of law. [pp. 164-166] 

Current Analytic Theory: Vyshinsky 

. . . Vyshinsky offered a general definition of law which is worth quoting 
because it was repeated in 1945 in the Bulletin of the Legal Section of the 
Academy of Science and, thus, seems still to be generally accepted. It reads: 

Law is a general body of such rules of conduct expressing the will 
of the ruling class as are established by legislation, and of such customs 

Society is not based upon law; this is a juridical hetion. Just the reverse is the truth. 
Law rests upon society, it must be the expression of the general interests that spring 
from the material production of a given society. Marxes Speech Before the Cologne 
Jury” (1849), (1923) Labour Monthly 175. 

Engels, Letters of July 14, 1893, September 21, 1890, October 27, 1890, and July 14, 
1893, Karl Marx and Friedrich Engels Correspondence, 1846-1895^ A Selection 
(193.5) at 482, cf. 475, 511 et seq. 

” In every historical epoch, the prevailing mode of economic production and ex¬ 
change, and the social organization necessarily following from it, form the basis upon 
which is built up and from which alone can be explained the political and intellectual 
history of that epoch.” Engels, Preface to Communist Manifesto^ dated January 
30, 1888, in Essentials of Marx (Lee’s ed. 1926) 28. 

” It is not that the economic situation is the cause, and the only active one, while 
everything else is a passive effect. There is, rather, mutual action on the basis of the 
economic necessity, which always asserts itself ultimately.” Engels, op. cit. 517. 

” Though the material form of existence is the primum agens (primary agent) 
this does not exclude spheres of ideas from reacting upon it in their turn, though with 
a secondary effect.” Id. All. 

The economic situation is the basis, but various elements of the superstructure are 
in many cases influential upon the course of historical struggle; these elements are: 
the political forms of the class war and its results, the constitutions established by the 
victorious class after its victory, etc., legal forms and then even the reflexes of these 
actual struggles in the minds of the participants, i.e., the political, juridical and philo¬ 
sophical theories, religious ideas and their further development into systems of dogma. 
Id. 475. 
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and rules of community life as are sanctioned by the government 
power, the application of which body of rules is secured by the coercive 
force of the State for the protection, consolidation, and development 
of the social relations and the public order, beneficial and desirable for 
the ruling class. 

This definition is at variance with those to be found in non-soviet juris¬ 
prudence in the assumption that law expresses the will of and is for the 
benefit of the ruling class. Yet this assumption is by no means described 
as an essential element of a rule of law. The definition clearly emphasizes 
that a rule “ expressing the will of the ruling class ” or “ beneficial or desirable 
for such class " does not become a rule of law by virtue of these characteristics 
alone. To be regarded as law, such rule must be “ established by legislation ” 
or “ sanctioned by the government,” or its application must be ” secured by 
the coercive force of the State.” In the 1944 textbook on civil law this defini¬ 
tion appears even in a simpler form, as follows: 

Law is a body of rules of human conduct established or sanctioned 
by the government power, the execution of which rules is secured by the 
coercive power of the State. 

There is no substantial difference then from the definitions of law given by 
the representatives of analytical jurisprudence: e.g., Holland's idea of law 
as ” a general rule of external human action enforced by the sovereign 
political authority ” Pollock’s “ the sum of rules of justice administered 
in a State and by its authority ” Anson’s ” rules of conduct defined by the 
State as those which it will enforce, for the enforcement of which it employs a 
uniform constraint.” 

Thus, the Soviet jurists arrived at a concept of law that had been clearly 
stated before by the representatives of non-soviet analytical jurisprudence. 
The concept points out one essential meaning of law. [pp. 175-177] 


W. FRIEDMANN 
Legal Theory 
(3rd ed.) 

Soviet Law 

Three major spheres of law are crystallising in the socialist Soviet State. 
The most important is the sphere of economic and property relations between 
the agents of State enterprise, in industry and farming. The second sphere 
concerns the relation between the State and the citizens. Most of the relevant 

2’ Vyshinsky, Law of the Soviet State, note 60 at 37. 

1 Civil Law (1944) 67; Golunsky, Theory 154. 

** Holland, Jurisprudence (13th cd. 1924) 40. 

Pollock, First Book of Jurisprudence (1896) 17. 

Anson, 1 Law and Custom of the Constitution (1886) 8. 
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principles are embodied in the Constitution of 1936. They include such 
matters as the right and duty to work, the guarantee of a minimum standard 
of living, the right to social security and rest. These legal relations have 
not the character of protected civil rights and duties in the established sense 
of Western law. Unlike constitutions of the Western type, such as the 
American, the Australian, or the new West German Constitution, they provide 
no protection or method of enforcement through legal procedure. On the 
whole, these so-called rights and duties are a formal indication of the prin¬ 
ciples on which the State is built. Tliey form the basis for law rather than 
law itself. Lastly, a group of legal relations remains which closely corresponds 
to those in non-socialist societies, /.e., the sphere of protected private rights 
and obligations. Among them are claims arising out of accidents, claims 
for maintenance, actions for divorce, claims arising out of wills, the recovery 
of stolen property, damage claims of all sorts. It is in this sphere, adminis¬ 
tered by the civil courts, that the general concepts of contract, tort, property, 
possession, crime, can survive to a much larger degree. But the relative 
importance of this sphere of law in society in relation to the whole is much 
smaller in a socialist than in a capitalist society; for the conduct of the major 
part of the economic life of the nation is removed from it. 

British Developments Compared 

The partial socialisation which, since 1945, has been proceeding in Great 
Britain starts from vastly different political and legal foundations. . . . The 
authority or continuity of the State has never been questioned; the basic 
foundations of a constitutional democracy and of guaranteed individual 
liberties have not been touched. It is not only of political and economic 
but also of legal significance that socialisation in Great Britain is confined 
to key industries, and must be introduced into a system still dominated by 
private enterprise and traditional conceptions of the common law. It is in 
present day Great Britain that Radbruch’s definition of socialism as a system 
designed to ensure the free development of the individual is put to the test. 
The problem of reconciling freedom for the individual and planning for the 
needs of society is put squarely. Socialist law must both absorb and adapt 
the concepts of the traditional individualist common law. At tlie same time 
it must ensure the continued supremacy of Parliament as guardian of con¬ 
stitutional democracy and the maintenance of fundamental freedoms, secured 
in Great Britain not by written constitutions but by history and the strength 
of public opinion. The chosen instrument for a socialism which blends 
planning by the State with the legal forms of individual enterprise and with 
the constitutional principles of a liberal democracy is the public corpora- 
tion.^*^* This legal instrument which has so far been adopted for the conduct 
of ten basic industries and social services 3® has certain features of the 
Soviet trusts, but its different ideological and constitutional background is 

** For a detailed study, see Friedmann, Law and Social Change^ Chap. 9; also “ Sym¬ 
posium on British Nationalised Industries,” Law and Contemporary Problems, Vol, 
16 (1951). Robson (ed.), Nationalised Industry (1952). 

83 Coal, transport, electricity, gas, civil aviation, town development, national health 
service, public assistance, control of agriculture, town and country planning. 
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responsible for some decisive distinctions. The public corporations are legal 
persons with all the rights and liabilities of a commercial company. They 
are subject to commercial accounting and auditing, but they are managed 
by boards appointed by the competent Minister who represents the Govern¬ 
ment and is responsible to Parliament. They have no private shares, but 
their capital is provided either through stock issued with a Treasury guarantee 
or by Government stock. The public corporations are instruments of national 
policy in so far as the Government through the competent Minister can give 
directions and as the Minister is responsible to Parliament. They thus become 
part of the national economic plan, like Soviet trusts. But unlike tlae latter 
they are fully autonomous in their legal existence and conduct of affairs, 
though their transactions are overwhelmingly with private law companies 
or with each other. The institution of public corporations for basic national 
services means a readjustment of values and a consequent shift in the balance 
of interests. Both the Soviet and the British conception of the public cor¬ 
poration subordinate the interest in private freedom of trade and enterprise 
to an interest which has recently been formulated asthe economic prosperity 
of society.” Soviet law also abandons one of the interests which Roscoe 
Pound regards as fundamental to civilised society the ability of men in 
civilised society 

to assume that those w'ith whom they deal in the general intercourse of 
society ,,, (a) will make good reasonable expectations which promises 
or other conduct reasonably create; (b) will carry out their undertakings 
according to the expectations which the moral sentiment of the com¬ 
munity attaches thereto. 

For it is obvious that State interference in contract has priority over the 
autonomy of the enterprise. The British form of public enterprise on the 
other hand tends to preserve integrity of contract and reasonable expectations 
by giving the public corporation a much stronger autonomy. The British 
nationalised industries have now operated for some years, long enough to 
permit some conclusions on the relation of direction and autonomy. The 
competent Ministers have refrained from interfering with the conduct of 
operations, except in matters involving currency and international policy 
problems, for example in the matter of import and export of coal.®® On the 
whole, the British nationalised industries have fitted fairly painlessly, and 
without any fundamental changes in the operation of the law, into a system 
in which public and private enterprise, as well as public and private law, are 
closely mingled. This is so largely because on the one hand British public 
opinion has long accepted the need for Government direction and public 
enterprise in some fields, with the result that freedom of contract and property 
have long been modified by many public law controls, and because on the 
other hand the management of the public corporation has been extremely 

®* Paton, Textbook of Jurisprudence, 2nd cd., p. 117, 

See Social Control Through Law, p. 114. [C/. ante, 201.] 

®® A recent cancellation of an award by the Transport Tribunal of increased fares to 
the British Transport Commission by the Minister of Transport, apparently under 
direct orders from the Prime Minister, has created some concern that this practice might 
be disturbed by political considerations. 
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anxious not to interfere with private enterprise and to observe the accepted 
principles of legal transactions. They have striven to adjust their operations 
to a common law framework. 

The co-existence of public and private enterprise in a democratic system 
creates, however, some problems which do not arise in the totalitarian order 
of the Soviet economy. As the welfare State assumes more and more economic 
functions the area of controversy widens as to the proper adjustment of the 
spheres of public and private enterprise. The Conservative Government in 
Great Britain has passed legislation purporting to denationalise the iron and 
steel industry, and part of the transport industry, but the Labour Party, if 
returned to Government, will renationalise the industries which the Conser¬ 
vative Government has denationalised. Such political battles are as detri¬ 
mental to long-term planning by public enterprise as to investment and con¬ 
fidence of private enterprise. In short, the mixed system of public and private 
enterprise in a democratic State can operate satisfactorily only if the major 
parties are agreed on fundamentals, and if matters of economic management 
are, to a large extent, kept out of the sphere of political controversy. 

So far the theory and practice of socialism has neither abandoned the 
generally recognised basic concepts of law nor created fundamentally new 
concepts. What it is doing—and this is a true process of “ social engineering ” 
—is a new combination for new purposes of existing legal concepts, such as 
freedom of contract, breach of promise, corporate personality, constitutional 
responsibility, and a readjustment of values which is neither more nor less 
closely related to the underlying political and social values than the legal 
interests paramount in other economic systems, fpp. 265-268] 
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PURE THEORY OF LAW 
Kant v. Hume 

There is, perhaps, no single legal writer in this century who has made 
a more illuminating analysis of the legal process than Hans Kelsen. 
And certainly whether we accept or not all his positions, it cannot 
be denied that he has done as much as anyone, by his lucid exposition 
and his tenacious defence of them, to stimulate thought and provoke 
further inquiry in this controversial field. Yet some of the controversy 
that has resulted from his writings has undoubtedly been due to mis¬ 
understandings caused, for all his general clarity of thought, by the use 
of language which, to Anglo-Saxon ears at least, is apt to prove de¬ 
ceptive. For although Kelsen is the very antithesis of those whom, 
rightly or wrongly, English lawyers may regard as the typical conti¬ 
nental legal philosopher dealing in wordy abstractions unrelated to 
reality, it must be admitted that, especially in his earlier writing, a 
certain fondness for Kantian terminology may have resulted in con¬ 
fusions which have, however, been to some extent cleared up in his 
later writings.^ 

Kelsen has undoubtedly shown a leaning towards the Kantian 
approach to the theory of knowledge, according to which the objective 
world is transmuted by certain formal categories applied to it by the 
mind of the onlooker. This lies at the root of his search for the formal 
elements, as concepts of the human mind, which enable us to grasp the 
inherent structure of any legal system. Also Kelsen follows Kant in 
distinguishing between the two categories of existence and of normative 
relations (“ is ” and “ ought ”). But in reality Kelsen is a positivist 
of positivists, whose real spiritual father is Hume, rather than Kant. 
For while Kant regarded knowledge of the physical world as necessarily 
imperfect, for him moral truth was an absolute which could be directly 
understood a priori by reason, and which could be expressed in the 
form of a categorical imperative or unshakable natural law.® For 
Hume on the other hand the moral order could not be deduced from the 

^ Cf. posu p. 325. Some of Kelsen’s most lucid expositions will be found in the essays 
contained in What is Justice ? (1957). 

* For an admirable account of the Kantian attitude to moral law, see Mackinson. 
Study of Ethical Theory (1957), Chap. 3. Cf. ante, p. 77. 
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physical world (or as he said, “ ought ” could not be inferred from 
‘‘ is ” 3) and moral or normative rules were merely relative to the 
subjective opinions of human beings. This, indeed, is precisely Kelsen’s 
position. For him legal or moral statements are purely normative 
and must not be confused with physical facts. Moreover, a norm 
cannot be derived from facts, but only from other norms. In occa¬ 
sional unguarded language Kelsen seems to have suggested, on Kantian 
lines, that these correspond to two separate orders of existence.* In 
fact, however, what we have here is two different uses of language, 
or two different types of propositions.^ This is brought out by Kelsen’s 
later distinction between causality and what he calls “imputation.”® 
Natural science is concerned with causal explanations of the physical 
world, whereas normative science, such as law or ethics, is concerned 
with conduct as it ought to take place, determined by norms. “ Under 
certain conditions a certain consequence ought to take place. This is 
the grammatical form of the principle of imputation.” ’ The old 
natural law is, therefore, rejected, as it was by Hume, on the ground 
that it is an illogical attempt to establish the objective character of 
what is necessarily normative. Where norms contain value judgments, 
as in ethics, these are subjective and relative and cannot be proved true 
or false, since they depend only on personal feeling or opinion, and not 
on objective fact.® Natural law, indeed, according to Kelsen, was 
nothing but an attempt to justify existing law, and give sanctity to 
the property system that it enshrined. Attempts in this century to 
revive it, by arguing that values do exist in the same way as facts, are 
spurious, since the “ existence ” of a norm simply means that it is 
valid within a particular context, but not that it can be described as 
a fact,'^ 

Norms and the Basic Norm 

The pure theory thus desires, in a positivist and scientific spirit, to 
analyse the concept of positive law, its structure and typical forms, 
excluding all elements foreign to it, such as justice or sociology. Norms 
are regulations setting forth how men are to behave, and positive 


3 Ante^ p. 27. 

* Thus the Kantian morality compels us to think of ourselves as having a ** real exis¬ 
tence ** outside the causal system: sec Passmore, 100 Years of Philosophy^ p. 95. 

® What is Justice 'K p. 269. 

® See What is Justice ?, p. .324 et seq. 

’ Ibid,, p. 349. Although I think this is a justifiable interpretation of Kelsen's later 
views, I admit that I do not know whether it correctly represents those views. Thus 
1 note that Ross still criticises Kelsen’s theory as based on a priori concepts (sec On Law 
and Justice (1958), pp. 65-70). 

® Kelsen asserts that legal norms contain legal values which are objective in the sense 
that their existence depends on objectively verifiable facts, i.e., the effectiveness of the 
legal system as a whole, and the facts which create those norms (e.g., legislation, 
custom, etc.). Cf. ibid., p. 224 et seq,; also post, 329. 

® See especially, ibid,, p. 174 et seq. 
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law is simply a normative order regulating human conduct in a specific 
way. A norm is an “ ought ” proposition; it expresses not what is, or 
is done, or must be, but what ought to be, given certain conditions ; 
its existence can only mean its validity^ and this refers to its connection 
with a system of norms of which it forms a part. It cannot be proved 
to exist factually, but simply to be derivable from other norms, and is, 
therefore, valid in that sense. 

But if a norm can only be derived from another norm, does this mean 
one can continue this derivation ad infinitum ? Theoretically, yes, but, 
in practice, as norms are concerned with human conduct, there must 
be some ultimate norm postulated on which all the others rest. This is 
the basic norm. So far as the legal system is concerned this basic 
norm must be extra-legal, since ex hypothesi it does not rest upon another 
legal norm. But Kelsen is at pains to point out that the choice of the 
basic norm is not arbitrary. On the contrary it must be selected on the 
principle of efficacy, that is to say that the legal order as a whole must 
rest on an assumption that is by and large efficacious, in the sense that 
in the main people do conduct themselves in conformity with it.“ 
The basic norm is non-positive and so is not the concern of legal 
science, but it is really purely formal in giving unity to the legal system 
and marking the limits of those norms which are the limits of legal 
science.^’-® The choice of the basic norm may also have important 
implications in determining the relation of national state law to inter¬ 
national law. For if the basic norm is in conformity to the constitution 
of each state, there will be a pluralistic congeries of independent legal 
systems, while if that norm is taken in relation to international law, 
there will be a monistic world law, from which each national law will 
derive. Kelsen does not, however, make very clear how far this 
choice is pre-determined by the principle of effectiveness, though the 
fact that all states purport to regard themselves as bound by inter¬ 
national law (subject to their own construction of what may be its 
particular rules), may perhaps bring the choice of a monistic system, 
unquestionably favoured by Kelsen himself, within this principle. 

Kelsen, as a true positivist, spurns all metaphysical entities, such as 
the state or rights and duties. Thus, the imputation of acts to the state 
is a figure of speech, which, in a legal context, merely refers to norms 
of the legal order. But the term “ legal order ” is wider than that of 
the state, since it is only a relatively centralised order which is termed 
a state, and this would exclude, for instance, primitive societies and 

“ Ought ” here does not refer to moral obligation but simply to the normative form 

of legal propositions, or so I understand Kelsen to mean, though he also states that 

it designates, like causation, a category in KanCs sense; ibid., p. 363. 

11 Ibid., p. 268. 

12 pp. 360-361. 



Norms and the Basic Norm 


299 


the present international legal order.^^ Again rights and duties are not 
entities existing in themselves, but merely the expression of legal norms 
related to the concrete conduct of individuals. 

Hierarchy of Norms and Law-Making Process 
Kelsen’s description of the legal process as a hierarchy of norms, the 
validity of each norm (apart from the basic norm) resting upon a higher 
norm, and each level in the hierarchy representing a movement from 
complete generality to increasing individualisation, has sometimes 
been misunderstood as suggesting that the interpretation and applica¬ 
tion of general rules is of a purely mechanical character. This is far 
from being Kelsen’s view. On the contrary, he points out that though 
law has the peculiarity of regulating its own creation, a higher norm 
can determine the creation and content of another norm only to a certain 
extent. In so far as there is a discretion or a choice as to the applicable 
rule, the norm-creating function takes on a political character. This 
is obvious in the case of the American Supreme Court applying the 
general provisions of the constitution, but it is the same with the appli¬ 
cation of law by any legal authority. And the function does not cease 
to be legal on this account, for it still takes place within the framework 
of norms.^* 

Kelsen does not deny the validity of the sociological viewpoint, 
whose object is not the study of norms but of the actual legal behaviour 
of men. This stands side by side with normative jurisprudence and 
neither can replace the other. The latter deals with validity and the 
former with efficacy, but the two are inter-connected, since the 
sociology of law presupposes the normative concept of law.^® But 
Kelsen makes a curious distinction between the role of the legal scien¬ 
tist and of a law-making authority, such as a judge. The former 
can only describe and not prescribe, and therefore he cannot exercise 
any choice open to the latter. The legal scientist must, therefore, accept 
any decision as valid, since it is outside his competence to say whether 
it is within the framework of the general norm in question. And though 
he can point out possible interpretations he must leave it to the law¬ 
making authority to make the choice, for to try to influence this 
authority is to exercise a political and not a legal function.^® This seems 
to involve an act of renunciation on the part of legal science which it 
is hardly likely to acquiesce in, and apparently treats the advocate 
arguing a case as a politician, rather than a lawyer. 

Ibid,, p. 293. Kelsen refers to the animistic tendency to imagine a spirit behind 
phenomena, as Helios and the sun, and explains the idea of the State *' as an entity 
on the same basis, 
w Ibid., pp. 372-373. 

16 pp. 267-271. 

16 Ibid., pp. 367-368. 
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Sanctions 

For Kelsen, every system of norms rests for its motivation on some 
type of sanction, though this may be of an undiflferentiated kind, such as 
disapproval by a group. The essence of law is an organisation of force, 
and law thus rests on a coercive order designed to bring about certain 
social conduct. The law attaches certain conditions to the use of force, 
and those who apply it act as organs of the community. Kelsen bases 
this view on the historical fact (as he asserts) that there has never been 
a “ large ” community which was not based on a coercive order. This 
applies equally to primitive and international^ society, which simply 
lacks the elements of specific centralised organs for law-creating and 
law-applying. The notion of a social order requiring no sanctions 
either looks back to a Golden Age or forward (as with Marxism) to a 
Utopian society. It is in fact the “ negation of society,” based on the 
illusion of the natural goodness of man.i» 

Kelsen apparently commits himself to the view that every norm 
to be “ legal ” must have a sanction, though this may be found, as for 
instance in constitutional law, by taking it together with other norms 
with which it is inter-connected.^® 

Kelsen and Austin 

Kelsen has recognised the broad similarities between the pure theory 
and the imperative theory, but has equally emphasised the differences.^® 
These may be summarised as follows: 

Norm and Command 

Austin, by relying on the idea of command as an expression of will, 
ignores the normative character of legal rules. A legal norm may 
bear an analogy to command but it does not rest on any active 
will (which is a fact, or perhaps here, a fiction) but on a higher norm, 
and is itself merely a proposition regarding human conduct in a par¬ 
ticular form. 

Sanctions 

Kelsen agrees with Austin that coercion is one essential feature of 
law but he rejects Austin’s reliance on motivation by fear. Even if 

1^ The sanctions of international law are, for Kelsen, war and reprisals, comparable 
to self-help in primitive law: see General Theory of Law and the State (1946), p. 328 
et seq. 

1® See especially. What is Justice pp. 231-256. 

1® General Theory, pp. 29, 143-144. 

2® See his detailed analysis, in What is Justice p. 271 et seq. Also it should be remem¬ 
bered that for Austin morality was to be measured by the objective criterion of utility, 
whereas for Kelsen, moral values arc necessarily subjective and irrational. Cf. J. Hall, 
" Reason and Reality in Jurisprudence,” in 7 BurTalo L.R. (1958), pp. 361, 369, 371. 
21 Cf.ante, 115. 
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Austin is right as to this, which he probably is not ,22 the question is a 
sociological one. The science of law is solely concerned with coercive 
measures, directed under definite conditions, as part of the legal norm. 
Moreover, so far as legal science is concerned, the sanction is not the 
actual imprisonment operating on the mind of the wrongdoer, but 
is simply part of the rules forming the legal system. The application 
of the penally represents the final individualisation of a set of legal 
norms. 


Legal Dynamics 

Austin ignores (so Kelsen says 23 ) the dynamic process of law-creating 
which occurs throughout the hierarchy of norms, and which derive from 
the constitution, whether written or unwritten. At each level of the 
hierarchy the content of norms may be treated on the basis of higher 
norms, and this, says Kelsen, is a “ thoroughly dynamic principle.” ^ 

Basic Norm 

Austin creates a dualism between the sovereign (or state) and the legal 
order. But the state is merely the “ personification ” of the legal order, 
and the sovereign merely that order’s highest organ. Sovereignty is 
intended to imply that no higher order is assumed, such as an inter¬ 
national order, but within the system of norms there is nothing stipula¬ 
ting that the sovereign must be free from legal limitation. Moreover, 
Austin makes the cardinal error of basing tlic validity of his legal order 
(or sovereignty) on a factual situation, v/z., habitual obedience, and 
ignores the logical objection to basing the validity of a norm on any¬ 
thing but another norm. 


Critique 

Kelscn’s analysis of the formal structure of law as a hierarchical system 
of norms,and his emphasis on the dynamic character of this process, 
is certainly illuminating and avoids some, at any rate, of the perplexities 
of the Austinian system. But is it not unduly rigid in its desire to make 
precise lines of demarcation between the role of the legal scientist 
or the legal sociologist, and between the legal and political function? A 
legal system is not an abstract collection of bloodless categories but 
a living fabric in a constant state of movement. Is it enough simply 

22 For many other motives are involved. 

23 Bui Austin did not altogether overlook this. C/., e.y., his view of judicial decision 
as a quasi'Command of the sovereign and his general view as to the creative role 
of the judiciary {post^ All), Bcntham also recognised administrative acts as law- 
creating: see Everett, BenthanCs Limits of Jurisprudence Defined^ p. 90. 

2^ What is Justice p. 280. 

23 See ante, 5, for a further discussion as to the normative basis of law; also 237 as to 
the view of the Swedish Realists. 
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to recognise, for instance, the discretionary process of courts as a 
dynamic function and then to hand over to an entirely different inquirer 
in order to ascertain the scope and significance of this function? 
Kelsen himself recognises that to call a judge’s function “ political ” 
as he does, does not deprive it of its legal quality. Then what is the 
virtue of this highly misleading description ? There is a great 
danger that if we take the watch to pieces, and analyse each part 
separately, we shall never attain the overall picture which shows us 
how it works. And it is no answer to say that we cannot criticise 
Kelsen, since this is his own chosen territory, as delimited by himself. 
For if he insists on occupying so narrow a platform this is no reason 
why we should be persuaded to join him there. 

Apart from these general considerations, there are certain more 
specific points that need to be answered. 

The Basic Norm 

This is a very troublesome feature of Kelsen’s system. First, it is not 
clear what sort of norm this really is. We are told that it is not 
“ positive ” (which seems to mean that it does not rest on another 
norm); that it is purely formal, is a juristic value judgment, and has a 
hypothetical character ; and yet that it forms the keystone of the whole 
legal arch. When wc ask why, the answer is a little uncertain. Partly 
it consists in saying, don’t ask silly questions, as this is outside the field 
of legal science. But then we are referred to the principle of effective¬ 
ness concerning which Kelsen tells us that every jurist assumes this 
to be the basis of the legal order (which is surely a fiction); and that it 
merely means that the legal order is as a whole eflFective (/.e., that people 
do in fact behave according to the norms of this order), and may be 
stated in this form, that men ought to behave in conformity with the 
legal order only if it is as a whole effective.®* This seems to involve 
either a totally unnecessary fictitious hypothesis on the one hand, or, 
on the other, a statement of fact, dressed up in the shape of a general 
norm, but which is roughly comparable to Austin’s much-condemned re¬ 
liance on habitual obedience. Moreover, the basic norm is propounded 

Alf Ross also speaks of “ legal politics,” though, unlike Kelsen, he contends that the 
doctrinal study of law cannot be detached from the sociology of law: see On Law and 
Justice (1958), pp. 19-24, and Chaps. 14-16. 

What is Justice ?. pp. 224-225. 

2® Ibid, I do not know whether Kelsen has been influenced by the ” coherence theory ” 
of truth once propounded by the so-called Vienna Circle of logical positivists, 
but the resemblance is striking. According to this the criterion whether a statement 
is true, is its consistency with other statements. Since incompatible systems might 
each be internally consistent, wc are told that we should accept that system actually 
accepted hy scientists of our cultural circle: sec Revolution in Philosophy (1956), p. 83. 
For Kelsen *s association with the Vienna Circle, see Jerome Hall, Studies in Juris¬ 
prudence and Criminal Theory (1958), p. 35. 
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as the means of giving unity to the legal system, and therefore presum¬ 
ably there can only be one basic norm. But is this so? What for 
instance is the basic norm of the Soviet Union ?*» Or of Rome, under 
the principate ? And what of a country with an unwritten constitution, 
such as England? Why, for instance, should we obey the courts? Not 
because Parliament has so decreed, at any rate in the period before the 
Judicature Acts. Not because Parliament tacitly permits this, because 
Parliament tacitly permits private tribunals, but we do not have to 
obey them. Is it because of an unwritten customary rule of the con¬ 
stitution, which also allowed unlimited amendment by Parliament? 
If so, the basic norm would be, that you should conform to the un¬ 
written constitution. But is this not a superfluous hypothesis ? Take 
the case of an absolute monarch whose word is law. Kclsen would 
say here, too, that the basic norm was the unwritten constitution which 
conferred this legal power.^^ But why should one need to take this 
further step? Why is it not enough to say that the ultimate norm is, 
that you ought to obey the King? For here the legal system requires 
no further unity than this single norm, which is moreover a legal norm, 
to which sanctions are obviously attached. 

The trouble seems to be, that in the interests of a rather specious 
unity, Kelsen seeks to compel us to make a wholly unnecessary assump¬ 
tion. Because he declines to treat the rules of last resort as the ultimate 
norms, for which no further justification can be sought, he seeks to 
go outside the legal system itself to find some wholly spurious extra- 
legal justification in a fictitious hypothesis. But there is no need to do 
this at all. Any system of rules must come to a point beyond which 
you cannot go.^^ Ultimately you will come to a rule which is the outer 
limit of the system, and it is really senseless to look for legal justifica¬ 
tion, though there may be some other type of justification, such as the 
will of God, morality, or de facto obedience.®® But, so far as the legal 
system is concerned, the ultimate norms are valid because they are 
treated as valid within the legal system itself, and no other legal 
justification can be required, certainly not a fictitious extra-legal 

See ante^ p. 283. 

®® Cf, Jolowicz, Historical Introduction to Roman Law, p. 336. 

®^ General Theory, p. 264. 

®® Cf, Toulmin, Reason in Ethics, p. 204 et seq. The same applies to giving reasons. “ We 
can give people reasons for doing a thing in one way rather than another, so long as 
their ultimate proclivities are the same as our own; but the process must come to an 
end. And if, this end being reached, we still differ, then there can be no more that 
we can do.*' D. Pole, The Later Philosophy of Wittgenstein (1958), p. 51. But Cf, 
p. 56. 

®® Lundstedt {Legal Thinking Revised, p. 402) criticises Kelson’s attempt to justify legal 
norms by a hypothetical basic norm as being no genuine answer and equivalent to 
saying, law is valid because it is valid. But this merely brings out the senselessness 
of asking for a legal validation of the ultimate norms of the system; though there is no 
reason why {pace Lundstedt) we should not explain the validity of inferior norms 
by their relation to superior ones. 
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norm.^ And there is no compelling reason, logical or otherwise, why 
there should only be one basic or ultimate norm. For instance, all 
the norms of a written constitution may be ultimate, apart from 
questions of possible amendment. And as to possible conflicts which 
may arise, these must be resolved in such manner as the legal order 
affords.^^ Indeed, a constitution may contain irreconcilable conflicts 
within itself, but until these arise and the legal order is disrupted, there 
is none the less a legal order in existence. 

International Law 

We have seen how Austin relegated international law to the realm of 
positive morality, contrary to the universally accepted usage of modern 
states and lawyers.^® Kelsen seeks to overcome this difficulty by 
demonstrating how state laws can 3® be dovetailed into the inter¬ 
national order of norms so as to form one monistic system.^’ But, 
quite apart from any possible objection as to the application of the prin¬ 
ciple of effectiveness,®® this approach seems to be based on an illusory 
search for unity,®® and to disregard the realities of the situation. 
Certainly it may be said that national laws accept the validity of inter¬ 
national law so far as it can be ascertained. But docs this imply a 
monolithic system, derivable from a basic norm, upon which inter¬ 
national law itself rests ? Kelsen says that the only alternative is to 
accept the “ primacy ” of national law, international law only being 
law so far as it is taken into the former. Otherwise there would be 
an insoluble logical contradiction.*® But this only follows from Kelsen’s 
view of the logical impossibility of more than one basic norm. This is 
not a logical question at all, but simply one of how legal systems are 
in fact constructed. As I have endeavoured to show, a legal system 
may have several or many ultimate norms,and it is idle to speak of 
logical contradiction between them, though there may be a conflict, 
which may eventually arise, and require to be resolved. Thus there is 
no reason why the ultimate norms of international law (whatever 
these may be) should not be accepted as ultimate also for national 
systems. This does not mean that the national law’s other ultimate 

Cf. Ross, On Law and Justice (1958), pp. 80-84, who, however, contends that such 
ultimate norms cannot be regarded as legal, but merely as social-psychological facts, 
sed quaere ? 

Cf. David and de Vries. French Legal System^ p. 31. 

3® Ante, 138. 

3® What is Justice ?, pp. 283-287. 

3*^ He seems to postulate a choice, though the principle of eflectiveness, on his theory, 
ought to dictate a solution. 

38 Cf. ante, 29%. 

3® Thus Kelsen states that the task of natural science is to describe reality in one system 
of the laws of nature, and that of the jurist is to comprehend all human laws in one 
system of rules of law: What is Justice ?, p. 287. 

*® See What is Justice ?, pp. 284-285. 

Ante, 303-304. 
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norms {e,g., its constitution) cease to be ultimate; on the contrary, 
these are still also ultimate, in the sense that they are without external 
legal justification. True, an international and a national norm may 
later on be found to be in conflict, but the decision as to which is to 
prevail may vary as to different tribunals or states, or in different places, 
or at different times.'^^*' The existence of such an unresolved contradic¬ 
tion does not negative the fact of a legal order, though it may create 
complications and uncertainties, as indeed exist in good measure in the 
present state of international law. 

Law and Fact 

The relation of Kelscn’s logical structure to the actual facts of particular 
stales is by no means clear. Certainly Kclsen aims at presenting neces¬ 
sary form divorced from content, but nevertheless his whole argument 
is clearly aimed at a structure which can be shown to fit the facts. 
Does this mean that his structure represents the form that any legal 
system must lake, without being condemned to outer darkness as not 
being a legal order at all? Kelsen does seem to imply the universality 
of his system, yet much of it, such as his hierarchy of norms, as he 
himself admits,^'* is not relevant to anything but an advanced political 
slate. Does it really apply to primitive society, or to an absolute 
theocratic monarchy, or to medieval feudal society? Moreover, it 
is very hard to grasp exactly to what extent Kelsen admits the relevance 
of fact at all. We are not concerned with how any particular system 
works, but with the ultimate fabric of any system. So that whether a 
judge individualises a statutory norm does not rest on examining 
English or German law, but on a consideration of the general logic of 
the situation. But then in deciding whether this is the general structure, 
must one not compare it with actual systems? And if the fact of 
effectiveness is relevant to the choice of the basic norm, why are facts 
irrelevant at other stages of the analysis? Kelsen, unfortunately, 
nowhere examines specifically the link between fact and law ^ save to 
say, somewhat darkly, that the relation of an act to a norm is that 
between an act and its meaning, and that the legal norm is the specific 
meaning of a norm-creating act.^^ 

Non-Legal Norms 

Kelsen tells us, truly enough, that even if racketeers enforce a “ tax ” 

Cf, Chung Chi Cheung v. king (1939) A.C. 160, 167. 

** On the general dilhculty of distinguishing structure and content, see Ayer, Problem 
of Knowledge, pp. 234-236. '*•'* See What is Justice ?, p. 246. 

^ By this I mean that he fails to clarify the relation of his general theory to the fact 
of actual legal systems. Of course in other respects Kelsen frequently discusses 
fact and law, e.g., acts creating norms {General Theory, p. 114); the principle of effec¬ 
tiveness (p. 118); judicial ascertainment of facts (p. 135), etc. 

What is Justice ?, p. 214. 
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on night-clubs by coercion, this is not a legal norm. The reason he 
gives is that this can only be created by persons who are considered 
legal authorities under the constitution. In other words to be legal a 
norm must form part of the olBcial hierarchy of norms.** But what of 
bodies like trade associations, which possess rules and inflict sanctions, 
and which the legal hierarchy neither prohibits nor enforces ? These 
also are presumably not legal norms, yet they not only resemble them 
closely but may be said to be lawful in so far as the state does not pro¬ 
hibit them. Must the lawyer pass over to the sociologist the study of 
such important phenomena ? 


Laski once remarked that “ granted its postulates I believe the pure 
theory to be unanswerable, but ... its substance is an exercise in 
logic, not in life.” ** To some extent, as I have indicated, there is truth 
in this dictum, but it certainly does less than justice to the impressive 
display of learning, searching analysis, and striking insights ranging 
over the whole vast field of law, which characterise such a book as 
Kelsen’s General Theory of Law and the State. 


H. KELSEN 
The Pure Theory of Law 
(1934-35) *** 

I 

1. The Pure Theory of Law is a theory of positive law. As a theory it 
is exclusively concerned with the accurate definition of its subject-matter. 
It endeavours to answer the question. What is the law ? but not the question, 
What ought it to be ? ** It is a science and not a politics of law. 

That all this is described as a ‘ pure ’ theory of law means that it is 
concerned solely with that part of knowledge which deals with law, excluding 

*« /W4,pp. 219-221. 

The same point arises with collective labour agreements which in some countries 
(e.g., England) lack legal sanctions. See especially an article by J. de Givry, ** Com¬ 
parative Observations on Legal Effects of Collective Agreements/* in (1958) 2i M.L.R, 
501. C/. A. Adlercreutz, “ Rise and Development of the Collective Agreement,'* in 
Scandinavian Studies in Imw (1958), vol. 2, pp. 12-18. 

** Grammar of Politics^ 4th ed., p. vi. 

[Cf. Austin, ante^ 139.] 

[On Kelson's use of the word “ science/’ see ante, 8.) 

*®a [From Vols. 50 and 51 L.Q.R.] 
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from such knowledge everything which does not strictly belong to the subject 
matter law. That is, it endeavours to free the science of law from all foreign 
elements. This is its fundamental methodological principle. It would seem 
a self-evident one. Yet a glance at the traditional science of law in its 
nineteenth and twentieth century developments shows plainly how far removed 
from the requirement of purity that science was. Jurisprudence, in a wholly 
uncritical fashion, was mixed up with psychology and biology, with ethics 
and theology. There is to-day hardly a single social science into whose 
province jurisprudence feels itself unfitted to enter, even thinking, indeed, 
to enhance its scientific status by such conjunction with other disciplines. 
The real science of law, of course, is lost in such a process. 

2. The Pure Theory of Law seeks to define clearly its objects of know¬ 
ledge in these two directions in which its autonomy has been most endangered 
by the prevailing syncretism of methods. Law is a social phenomenon. 
Society, however, is something wholly different from nature, since an entirely 
different association of elements. If legal science is not to disappear into 
natural science,^ ^ then law must be distinguished in the plainest possible 
manner from nature. The difficulty about such a distinction is that law, 
or what is generally called law, belongs with at least a part of its being to 
nature and seems to have a thoroughly natural existence. If, for instance, 
we analyse any condition of things such as is called law—a parliamentary 
ruling, a judicial sentence, a legal process, a delict—we can distinguish two 
elements. The one is a sensible act in time and place, an external process, 
generally a human behaviour; the other is a significance attached to or 
immanent in this act or process, a specific meaning. People meet together in 
a hall, make speeches, some rise from their seats, others remain sealed; 
that is the external process. Its meaning: that a law has been passed. A 
man, clothed in a gown, speaks certain words from an elevated position to 
a person standing in front of him. This external process means a judicial 
sentence. One merchant writes to another a letter with a certain content; 
the other sends a return letter. This means they have concluded a contract. 
Someone, by some action or other, brings about the death of another. 
This means, legally, murder. 

3. We cannot immediately perceive this ‘ significance ’ in the act, as an 
external condition, in the same way in which we perceive in an object its 
natural characteristics and functions, its colour, hardness and weight. Tlie 
act may, indeed, in so far as it is expressed in written or in spoken words, 
itself indicate something of its significance, may declare its own meaning. 
This is a special characteristic of the material dealt with in social and in 
particular in juristic knowledge. A plant can convey nothing about itself 
to the research worker who is trying to define it. It makes no attempt to 
explain itself scientifically. But a social act can very well carry with it an 
indication of its own meaning. The person instituting the act himself attaches 
to it a definite meaning which he expresses in some fashion or other and which 

1“ It can be questioned whether this would be so terrible,” comments Lundstedt, 

Legal Thinking Revised^ p. 401. But Kclsen's point is that this would be to eliminate 

the vital normative element in law; for Lundstedt on the other hand this element is 

purely metaphysical and therefore non-existent. C/. ante^ 238.] 
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is understood by those towards whom the act is directed. The persons 
assembled in parliament can give explicit directions as to the law which tliey 
are passing. Two private persons can declare their intention of instituting 
a legal relationship. Legal science generally finds some self-explanation of 
its material which precedes that meaning with which it, as a science, has to 
endow it. 

4. In all this there emerges the necessity of distinguishing between the sub¬ 
jective and the objective meaning of an act. The subjective may, but need 
not, coincide with the objective meaning, which adheres to the act by virtue 
of its place among all legal acts, that is, in the legal system. The act of the 
celebrated Commander of Kopenick was in its intention, and in its subjec¬ 
tive meaning, an administrative order. Objectively, however, it was not this 
at all but a delict. When a secret society, with the intention of freeing the 
motherland of subversive characters, condemns to death some person whom 
it holds to be a traitor, and entrusts to one of its members the execution of 
what it holds, subjectively, to be a death sentence (and it calls it such), objec¬ 
tively, that is, in the system of the objective law, this is not a death sentence 
at all but a velimic murder, although the external circumstances of the act 
differ in no way from the execution of a death sentence. 

5. These external circumstances, since they are sensible, temporospatial 
events, are in every case a piece of nature and as such causally determined. 
But as elements of the system nature, they are not objects of specifically 
juristic knowledge, are, indeed, not legal matter at all. That which makes 
the process into a legal (or illegal) act is not its factuality, not its natural, 
causal existence, but the objective significance which is bound up with it, 
its meaning. Its characteristically legal meaning it receives from a norm 
whose content refers to it. The norm functions as a schema of meaning. It 
itself is born of a legal act which in its turn receives its meaning from another 
norm. That a certain condition of fact is the execution of a death sentence 
and not a murder, this quality, which is not perceptible to the senses, is 
arrived at only by a mental process: by confronting the act with the penal 
statute book and penal administration. That the above-mentioned corres¬ 
pondence meant the conclusion of a contract resulted solely from the fact 
that this circumstance fell under certain rulings in the civil statute book. 
That an assembly of persons is a parliament and that the result of their 
activities is a law is only to say that the whole condition of fact corresponds 
to definite prescriptions in the constitution. That is to say, the content of 
some factual occurrence coincides with the content of some norm which is 
presupposed as valid. 

6. Towards these norms, then, which confer on certain circumstances 
their character of legal (or illegal) acts, and which are themselves born of 
such legal acts, is legal knowledge directed. At the same time, it must be 
observed, the norm, as a specific content, is something other than the physical 
act in which it is willed or imagined. We must clearly distinguish between 
the willing or the thinking of the norm and the norm itself which is willed 
or thought. When we speak of ‘ making ’ (setting up) a norm we mean 

{Le„ ID wrongfully wearing officer’s uniform and exercising authority as a result.] 



H. Kelsen 


309 


thereby a factual process which carries the norm as content. The Pure 
Theory of Law is not concerned with any such mental processes or physical 
movements when it seeks to review norms or to comprehend something 
legally. To comprehend something legally can mean only to comprehend 
something as law. To say that only legal norms can make up the subject- 
matter of legal knowledge is a tautological statement. For law, the sole 
object of legal knowledge, is Norm. The norm, however, is a category which 
has no application in the sphere of nature. When natural acts are charac¬ 
terized as legal processes, this means only that certain norms are asserted 
as valid whose content stands in a definite correspondence to that of the 
factual circumstance. When the judge determines that some concrete 
condition of fact, say a delict, is present, his examination is directed in the 
first place to some natural, existent reality. But his knowledge only becomes 
juristic when he brings this condition of fact into relation with the statute 
which he has to apply, when he designates it as ‘ theft ’ or ‘ fraud.’ And 
he c*in only so designate it when the content of the actual circumstance is 
recognized in a quite definite fashion as the content of a norm. (At the 
same time, it must be remembered, the activity of the judge is in no way 
exhausted by the act of recognition: this is only the forerunner of an act of 
will by which is to be set up the individual norm of tiie judicial sentence.) 

7. In defining the law as norm, and in restricting legal science (whose 
function is different from that of the legislative and executive organs) to 
knowledge of norms, we at the same lime delimit law from nature and the 
science of law, as a normative science, from all otlier sciences which aim at 
explaining causiil, natural processes. In particular, we delimit it from one 
science which sets itself the task of examining the aiuses and effects of these 
natural processes which, receiving their designation from legal norms, appear 
as legal acts."'-* If such a study be called sociology, or sociology of law, 
we shall make no objection. Neither shall we say anything here of its value 
or its prospects. This only is certain, that such legal-sociological knowledge 
has nothing to do witJi the norms of the law as specific contents. It deals 
only with certain processes without reference to tlieir relation to any valid 
or assumed norms. It relates the circumstances to be examined not to valid 
norms but to other circumstances, as causes to effects. It inquires by what 
causes a legislator is determined in constituting these and not otlier norms, 
and what effects his ordinances have had. It inquires in what way economic 
facts and religious views actually influence the activities of the Courts, and 
for what motives men make their behaviour conform to the law or not. For 
such an inquiry law is only a natural reality, a fact in the consciousness of 
tliose who make, or of those subject to, the norms. The law itself, therefore, 
is not properly tlie subject of this study, but certain parallel processes in 
nature. In the same way the physiologist, examining the physical or chemical 
prtKesses which condition or which accompany certain emotions, does not 
comprehend the emotions themselves. The emotions are not comprehensible 

[Thus though Kelsen would not deny that legal rules may have an actual causal effect 
on the minds of human beings and so affect their behaviour, he regards this as a 
sociological and not a juristic matter. Cf. ante, 301.] 
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in chemical or physiological terms. The Pure Theory of Law, as a specific 
science of law, considers legal norms not as natural realities, not as facts in 
consciousness, but as meaning-contents. And it considers facts only as the 
content of legal norms, that is, only as determined by the norms. Its problem 
is to discover the specific principles of a sphere of meaning. 

8. In delimiting law from nature, the Pure Theory of Law at the same time 
draws the line of demarcation between Nature and Idea. The science of 
law is a mental and not a natural science. It can be debated whether the 
opposition of nature and idea coincides with that of reality and value, of the 
Ts and the Ought, of causal law and normative law; or whether the sphere 
of essence is broader than that of value, or than that of the norm. But it 
cannot be denied that the law, as norm, is an ideal and not a natural reality. 
And so emerges the necessity of distinguishing law, not only from nature, 
but also from other spiritual phenomena, particularly from other types of 
norms. What is here chiefly important is to liberate law from that association 
which has traditionally been made for it—its association with morals. This 
is not of course to question the requirement that law ouglit to be moral, that 
is, good. That requirement is self-evident. What is questioned is simply 
the view that law, as such, is a part of morals and that therefore every law, 
as law, is in some sense and in some measure moral. In looking on the law 
as a part-province of morals, while leaving obscure the issue as to whether 
this means that law ought to be constructed morally, or that it is as a matter 
of fact moral, the attempt is made to confer on law that absolute value which 
morals claims. As a moral category law meant the same as justice. This is 
the expression for the absolutely right social order. The word, however, is 
often used in the sense of positive accordance with the law, particularly 
accordance with statute law. In this sense, if a general norm is applied in 
one case and not in another identical case, the procedure is termed ‘ unjust * 
and this without reference to the value of the general norm itself. In this 
usage the just sentence expressed only the relative value of conformity to 
the norm. ‘ Just ’ is only another word for ‘ legal ’ or ‘ legitimate.’ In its 
proper meaning, as distinct from that which it has in law, ‘ justice ’ connotes 
an absolute value. Its content cannot be ascertained by the Pure Theory of 
Law. Indeed it is not ascertainable by rational knowledge at all. The history 
of human speculation for centuries has been the history of a vain striving 
after a solution of the problem. That striving has hitherto led only to the 
emptiest of tautologies, such as the formula suum cuique or the categoric 
imperative. From the standpoint of rational knowledge there are only 
interests and conflicts of interests, the solution of which is arrived at by an 
arrangement which may either satisfy the one interest at the expense of the 
other, or institute an equivalence or compromise between them. To determine, 
however, whether this or that order has an absolute value, that is, is ‘ just,* is 
not possible by the methods of rational knowledge. Justice is an irrational 
ideal. However indispensable it may be for the willing and acting of human 
beings it is not viable by reason. Only positive law is known, or more 
correctly is revealed, to reason. If we refrain from distinguishing these two 
meanings of the term justice, if we do not repudiate the claim (of the legisla¬ 
ting authority) that the law is just law, we are lending our support to that 
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ideological tendency which was the specific characteristic of the classical, 
conservative theory of natural law. This latter was concerned not so much 
with the knowledge of the valid law but rather with its justification. It sought 
to demonstrate that the positive law was simply an emanation of a natural, 
divine or reasonable, absolutely just order. The revolutionary natural law 
school, on the other hand, which in the history of legal science plays a 
relatively minor role, was of the opposite opinion, questioning the validity 
of the positive law and maintaining that it contradicted a presupposed, 
absolute order. Thereby they brought the actual law for a time into a more 
unfavourable light than it truly deserved. 

9. Even after the apparent defeat of the theory of natural law, these 
ideological tendencies, whose political intentions and effects are obvious, 
still hold sway over contemporary legal science. The Pure Theory of Law 
is directed against them. This theory is concerned to show the law as it is, 
without legitimizing it as just, or disqualifying it as unjust; it seeks the real, 
the positive law, not the right law. In this sense it is a radically realistic 
theory of law. It refuses to evaluate the positive law. As a science it 
considers itself bound only to comprehend the positive law according 
to its nature and to understand it by analysis of its structure. In par¬ 
ticular it declines to serve any political interests by providing them 
with ideologies whereby to justify or disqualify the existing social order. 
In this point it finds itself in direct opposition to traditional legal science 
which, consciously or unconsciously, has always in some measure an 
ideological colouring. Precisely in this anti-ideological tendency the 
Pure Theory of Law reveals itsSelf as a true science. For science, as a part 
of knowledge, is compelled, by an internal necessity, to lay bare its subject- 
matter. Ideology on the other hand covers up reality, by explaining it away 
if it wishes to defend it, by distorting it if it wishes to destroy it or replace 
it with a substitute. All ideology has its roots in willing and not in knowing; 
it springs from certain interests, or more correctly, from interests other 
than that of truth. In saying this, of course, nothing is implied as to the 
value or worth of these other interests. Knowledge must continue to tear 
down the veils which the will has laid about things. The authority which 
creates the law and is, therefore, anxious for its maintenance may well ask 
itself if such an unvarnished knowledge of its product is a useful thing. And 
the powers which desire to overthrow the existing order and replace it with 
one which they hold to be better may well not want to know much of such 
a science of law. But neither the one nor the other consideration can be 
allowed to prevent the emergence of a science of law such as the Pure Theory 
of Law desires to be. 


II 

10. The ideological character of traditional legal theory is clearly revealed 
in the customary formulation of the concept of law. It stands still to-day 
under the influence of the conservative natural law school, which operates, 
as I have already shown, with a transcendental concept of law. This is in 
complete accordance with the basic metaphysical character of philosophy 
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during the reign of natural right theories; a period which, politically, coincides 
with the development of the police state of absolute monarchy. With the 
victory of bourgeois liberalism in the nineteenth century an outspoken 
reaction against metaphysic and natural law theory set in. The changeover 
of bourgeois legal science from natural law to positivism went hand in hand 
with the progress of the empirical natural sciences and with a critical analysis 
of religious ideology. Yet this changeover, however radical, was never a 
complete one. Law is, indeed, no longer presumed to be an eternal and abso¬ 
lute category; it is recognized that its content is subject to historical 
change and that as positive law it is a temporally and spatially conditioned 
phenomenon. The idea of an absolute legal value, however, is not quite lost 
but lives on in the ethical notion of justice to which positivist jurisprudence 
continues to cling. Hven although the distinction between justice and law 
is firmly emphasized, the two are still bound together by more or less visible 
tics. If we are really to have ‘ law,’ we are told, then the positive political 
order must participate in some measure in the idea of justice, must realize 
an ethical minimum and approximate to right ‘ law,’ that is, to justice. Since, 
however, the legal character of the prevailing political order is presumed 
to be self-evident, its legitimization at the hands of this theory of the moral 
minimum (which is only a minimized theory of natural law) is an easy matter. 
And this minimum guarantee suffices alike for the comparatively peaceful 
periods of middle-class domination and for the periods of relative equilibrium 
of the social forces. The final consequences of the oflicially recognized 
positivist principle have not been clearly displayed. The science of law is 
not yet wholly positivistic, though predominantly so. 

11. (a) The position is clearly revealed in the concept under which positive 
law is subsumed—the concept of the norm, or of the Ought. The non¬ 
identity of legal and moral norms,®^ it is true, continues to be asserted; but 
from the juristic side no attack is made on an absolute moral value. And 
even if it seems intended thereby to allow the merely relative character of 
law to emerge more clearly, yet the mere fact that jurisprudence does not feel 
itself sufficiently independent to deny the existence of an absolute value 
cannot be without its effects on the jurist’s concept of law. And indeed 
when law and morals are both seen to be normative, and the meaning of 
both the legal and the moral norm is expressed in an ‘ Ought,’ there remains 
attached to the legal norm and to the legal Ought something of the absolute 
value which is peculiar to morals. The judgment that some thing is according 
to the legal norms, that some content or other legally ought to be, is never 
quite free from the impression that it is therefore good, right and just. And 
in this sense the positivist jurisprudence of the nineteenth century, though it 
conceives of law as normative, is not quite free of a certain ideological 
element. 

[The legal “ ought ** is not the same as the moral “ ought **: cf. ante^ p. 298. For 
Keisen these are mainly differentiated by the fact that the reaction of law consists 
in a measure of coercion enacted by the legal order and socially organised. Morality 
works by direct motivation, /,e., it regulates the behaviour of one individual. Law is 
indirect as involving not only the person whose conduct is in question but also the 
one who is to apply the sanction. Religious norms are nearer to law than morals, as 
providing for supernatural sanctions. See H. Keisen. What is Justice ?, pp. 235-244.J 
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(b) To free the theory of law from this element is the endeavour of the Pure 
Theory of Law. The Pure Theory of Law separates the concept of the legal 
completely from that of the moral norm and establishes the law as a specific 
system independent even of the moral law. It does this not, as is generally 
the case with the traditional theory, by defining the legal norm, like the moral 
norm, as an imperative, but as an hypothetical judgment expressing a specific 
relationship between a conditioning circumstance and a conditioned con¬ 
sequence. The legal norm becomes the legal maxim—the fundamental 
form of the statute law. Just as natural law links a certain circumstance 
to another as cause to effect, so the legal rule links the legal condition to 
the legal consequence. In the one case the connecting principle is causality: 
in the other it is imputation. The Pure Theory of Law regards this principle 
as the special and peculiar principle of law. Its expression is the Ought. 
The expression of the causality principle is Necessity. Tlie law of nature 
runs: If A is, then B must be. The legal rule says: If A is, then B ought 
to be. And thereby it says nothing as to the value, the moral or political 
value of the relationship. The Ought remains a pure a priori category for 
the comprehension of the empirical legal material. In this respect it is in¬ 
dispensable if we are to grasp at all the specific fashion in which positive 
law connects circumstances with one another. For it is evident that this 
connexion is not that of cause and effect. Punishment does not follow upon 
a delict as effect upon a cause. The legislator relates the two circumstances 
in a fashion wholly different from causality. Wholly different, yet a 
connexion as unshakcable as causality.^® For in the legal system the punish¬ 
ment follows always and invariably on the delict even when in fact, for some 
reason or other, it fails of execution. Even though it does not so fail, it still 
does not stand to the delict in the relation of effect to cause. When we say: 
If there is tort, then the consequence of tort (punishment) shall (/.c. ought to) 
follow, this Ought, the category of law, indicates only the specific sense 
in which the legal condition and the legal consequence are held together 
in the legal rule. The category has a purely formal character. Thereby 
it distinguishes itself in principle from any transcendental notion of law. 
It is applicable no matter what the content of the circumstances which it 
links together, no matter what the character of the acts to which it gives 
the name of law. No social reality can be refused incorporation in this 
legal category on account of its contentual structure. It is an epistemological- 
transcendental category in the sense of Kantian philosophy, not metaphysical- 
transcendental. In this it preserves its radically anti-ideological tendency, 
thereby incurring the most violent resistance on the part of the traditional 
theory of law, which finds it hard to bear that the law of the Soviet Republics 
should be considered every bit as much a legal order as that of Fascist Italy 
or that of democratic, capitalist France. . . . [Vol. 50, pp. 477-485] 

[This statement has been much criticized. Thus Olivecrona says of it ironically: 
“ A mystery it is and a mystery it will remain forever ** {Law as Fact (1939), p. 21). 
It will be seen from what follows in this paragraph that Kelsen is here involved in 
the language of Kantian metaphysics. A rather more acceptable account of the 
normative proposition will be found in Kelsen*s General Theory of Law and State 
(1946), quoted posu p. 325. Cf. also ante^ p. 296.] 



314 


Pure Theory of Law 


Rights, Duties and Legal Persons 

... In its original intention the dualism of objective and subjective law 
expressed the notion that the latter was both logically prior and prior in 
time to the former. First there arise subjective rights and chief among 
these—^property, the prototype of all subjective rights, and only at a later 
stage does there emerge the objective law, as a political order, protecting 
and serving the independently arisen subjective rights. This view appears 
most clearly among the representatives of the historical school, who not only 
inaugurate the legal positivism of the nineteenth century, but also give a 
decisive cast to the conceptual structure of the general theory of law. . . . 

20. Closely related to the notion of subjective right, indeed only another 
form of the same notion, is that of the legal subject or ‘ person ’ as the 
bearer of subjective rights. In its essentials the notion is confined in its appli¬ 
cation to the property-owner. Here again the regulative idea is tliat of a legal 
entity independent of the legal order, a legal subjectivity, which the subjec¬ 
tive law finds, as it were, already present, whether in the individual or in certain 
collectivities: it has only to recognize it, and must do so if it is not to lose 
its character of ‘ law.’ The contradiction between law (in the objective 
sense) and a subjectivity of right, which is a logical contradiction if the two 
be maintained conjointly existent, emerges most strikingly when we con¬ 
sider that the significance of the objective law, as a heteronomous norm, is 
its binding quality, its compulsion, while the nature of this legal personality 
is precisely the opposite, namely, freedom, in the sense of self-determination. 
Thus Puchta writes: ‘ The fundamental concept of the law is freedom . . . 
the abstract notion of freedom is: Possibility of self-determination. . . . 
Man is the subject of right for tliis reason, that he possesses this potentiality 
of self-determination: he has a will.’ 

21. The fictitious character of this view of legal personality is obvious. 
For, in so far as we can speak at all of self-determination of the individual 
in the sphere of law—namely, with regard to so-called private law and con¬ 
tract, autonomy exists only in a highly circumscribed and imperfect sense. 
For no one can allocate rights to himself, since the right of the one exists 
only under the pre-supposition of the duty of another, and such a legal 
relationship can come about only by the expressed agreement of two individual 
wills. Further, this is true only in so far as the contract has been recognized 
by the objective law as a legal instrument. Thus the legal determination 
proceeds in the final resort from precisely this objective law and not from 
the subjects subordinate to it. Even in private law, therefore, there is no full 
autonomy. 

The ideological function of this whole contradictory conception of 
subjective right is clear enough. It is intended to uphold the idea that subjec¬ 
tive right, that is, private property, is, in respect to objective law, a transcen¬ 
dent, a priori category—an impassable obstacle to the construction of the 
content of the legal order. This conception of a subjective right different 

[Kelsen seeks to show that these are not distinct metaphysical or other entities which 
confront or are independent from the legal system but are merely expressions to 
describe sets of related norms.] 
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from and independent of the objective law becomes the more important 
when the latter is recognized to be a constantly changing order, created by 
men and founded neither on nature nor upon the eternal and divine will, 
particularly when the construction of the objective law proceeds in a demo¬ 
cratic fashion. The conception of an independent subjective right, which is 
even more ‘ just * than the objective law, is a device to protect the institution 
of private property from damage at the hands of the legal order. It is not 
difficult to understand why the ideology of subjective right is related to the 
ethiail values of individual freedom and autonomous personality when in 
this freedom property is always included. An order which did not recognize 
the free personality of man in this sense, that is, an order which did not serve 
subjective right, is in this view not fit to be a legal order at all. 

22. It is perfectly consonant with such an ideology that the relation of 
law and society, and in particular of law and economics, should be viewed 
as the relation of form and content. Rights arc seen as a relationship within 
the social material, receiving in the law only their external expression. It 
is a particularly sociological section of traditional jurisprudence which 
follows in this way what is really a natural law point of view. Again, follow¬ 
ing the dualism of subjective and objective law, legal relations between 
persons are distinguished from those between things, according as it is a 
relation between subjects, or one between subject and object (person and 
thing). This second relationship is demonstrated par excellence in property; 
the whole distinction is, indeed, concerned with this institution. The relation¬ 
ship is defined as the exclusive power of a person over a thing, a description 
which distinguishes it fundamentally from the obligations wliich are based 
on personal relationships. Further, this important civil law distinction has 
a frankly ideological character. That it continues to be maintained despite 
the repeated objection that the legal power of a person over a thing consists 
in nothing else than a specific relationship to other subjects, namely, in their 
duty to refrain from interfering with his right of disposal of the thing, and 
in his legal ability to exclude all others from the enjoyment of it, is clearly 
because its distinctive economic and social function is disguised by the defini¬ 
tion of property as a relation between person and thing. Whether this 
definition is justly or unjustly described by socialist theory as ‘ exploitation ’ 
is irrelevant; it is at all events true that it consists in nothing else than a 
relation of the property-owner to other subjects, who are forbidden access 
to his property and who are compelled to respect his proprietary powers. 
Yet traditional jurisprudence rejects in the most decisive fashion the view 
that the subjective right of one is valid simply as the reflex of the legal duty 
of another. Again and again its representatives emphasize the primary 
character of the possession of a right; indeed, they go so far as to identify 
it with right in general. 

23. The second form of subjective right, the legal duty, is handled by 
the general theory of law in a strikingly stepmotherly fashion. It is even 
from time to time maintained that duty is no legal concept at all, that there 
are only moral duties. Yet the essential function of a compulsive order such 
as the law can hardly be anything else than the exercise of normative obliga¬ 
tion over the individuals subject to it; and such normative obligation can 
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be designated only as duty. Moral duty is nothing else than the obligation 
which binds an individual by reason of the validity of a moral order. There 
is, of course, little sense in extending the concept of subjective right, in the 
role of category of private property, to cover legal duty. Indeed, it would 
be to challenge all that subjective right, in the meaning of the ideological 
theory, stands for to confront it with duty as a concept of equal rank, let alone 
as the primary factor. 

24. It is precisely at this point that the Pure Theory of Law begins its 
criticism of prevalent theory, by setting the concept of legal duty with the 
greatest possible emphasis in the foreground. In this, too, the Pure Theory 
only draws the final conclusions from certain fundamental, yet little developed 
ideas in the positivistic theory of the nineteenth century. It recognizes in 
legal duty simply the legal norm in its application to the concrete behaviour 
of a definite individual, that is, the individualized legal norm. Further, it 
emancipates the concept of legal duty completely from that of moral duty 
by interpreting it in the following fashion: a man is legally obliged to a certain 
behaviour in so far as the contradictory of that behaviour appears in the legal 
norm as the condition of a compulsive act, described as the penalty (con¬ 
sequence of tort). If the compulsive act is directed against someone other than 
him whose behaviour figured as the condition of the penalty (or as the content 
of the duty), then we can speak of responsibility, and distinguish the concepts 
of duty and responsibility. Responsibility appears as a special kind of duty. 
The legal duty emerges as the sole essential function of the objective law. 
Every rule of law must necessarily lay down a duty; it can also lay down a 
right. Such is present when among the conditions of the penalty, and directed 
to these, there is included an appeal by him whose interests have been damaged 
by the wrong. Only in respect to this individual can the norm be said to 
confer a right and to become, in a sense difierent from tliat of legal duty, 
subjective law, that is, a subject’s riglit, since it places itself at his disposal 
for the support of his interests. This subjective right, however, docs not appear 
as something completely independent of the objective law; for there is only 
such a thing as subjective law at all in so far as it is included in the objective 
legal norm. The conferring of a right is only a possible and by no means 
a necessary contentual construction of the objective law, a special technique 
of which the law may but need not avail itself. It is the specific technique 
of the capitalist legal order, in so far as this is built up on the institution of 
private property and therefore directed specially to individual interests. 
Nor is this technique prevalent in every section of the capitalist legal order; 
it is fully developed only in so-called private law and in certain parts of 
administrative law. Modem penal law has dispensed with it. In the place 
of him whose interests have been damaged there appears as plaintiff a 
State organ which officially institutes proceedings. With this insight into 
the nature of what is called law in the subjective sense, the Pure Theory of 
Law disposes completely of the dualism of subjective and objective law. 
Subjective is not different from objective law; it is the objective law itself 
in so far as the latter directs the penalty against a concrete subject (duty), 
or puts itself at the disposal of such (right). With this reduction of the sub¬ 
jective to the objective law, any ideological misuse is excluded. Above all. 
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however, the concept of law is no longer limited to a particular technical 
construction. The historical restrictions of capitalist legal forms are accounted 
for by the concept itself. 

25. We can now see our way clear to recognize in the concept of the legal 
subject, or person, only an auxiliary device created by the juristic mind for 
purposes of exposition and under the influence of an anthropomorphous, 
personificative, legal language. ‘ Person ’ is only the personificati ve expression 
for the unity of a bundle of legal rights and duties, that is, norm complexes. 
To perceive this is to avoid these misleading hypostases by which the law, 
as an object of knowledge, appears in a double form. Now, for the first 
time, the old demand of positivistic legal theory, tliat the physical and the 
juristic person should be conceived as identical in nature, can be fully realized. 
The ‘ physical person ’ is not, as traditional theory maintains, man. That is 
no juristic, but a biological and psychological concept. Physical person is 
the personification of the group of norms regulating the conduct of one human 
being. (The second meaning of the concept of the juristic person, in which 
it is used cliiefly by the legislator—juristic person as an expression for a statu¬ 
tory limitation of responsibility—is not discussed here.) The assertion that 
the juristic person has a real existence is thus shown to be an illusion. Its 
duties and rights are resolved into the duties and rights of human beings, 
that is, into the norms regulating human behaviour and designating it as 
rights and duties. The freedom or autonomy of the physical person, which is 
the juristic parallel of the ethical dogma of freedom of the will, is rejected 
as an illusion from the domain of legal theory. More, the ‘ sovereignty ’ of 
the supreme, comprehensive, juristic person, which has been so constantly 
advanced by political theory as the fundamental quality of the State, appears 
now only as the principle of freedom of the will recurring on a higher level, 
and therefore as a theoretically untenable category.... [Vol. 50, pp. 492-497] 

IV 

28. The law, or the legal order, is a system of legal norms. The first 
question we have to answer, therefore, is this: What constitutes the unity in 
diversity of legal norms ? Why does a particular legal norm belong to a 
particular legal order ? A multiplicity of norms constitutes a unity, a system, 
an order, when validity can be traced back to its final source in a single 
norm. This basic norm constitutes the unity in diversity of all the norms 
which make up the system. That a norm belongs to a particular order is 
only to be determined by tracing back its validity to the basic norm constitu¬ 
ting the order. According to the nature of the basic norm, /.e. the sovereign 
principle of validity, we may distinguish two diflerent kinds of orders, or 
normative systems. In the first such system the norms are valid by virtue of 
their content, which has a directly evident quality compelling recognition. 
This contentual quality the norms receive by descent from a basic norm to 
whose content their content is related as particular to universal. The norms 
of morals are of this character. Thus the norms: Thou shalt not lie. Thou 
Shalt not deceive. Thou shalt keep thy promise, etc. derive from a basic 
norm of honesty. From the basic norm: Thou shalt love thy fellow-men. 
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we can derive the norms: Thou shalt not injure thy fellow, Thou shalt accom¬ 
pany him in adversity, etc. The question as to what, in a particular system 
of morals, is the basic norm, is not here under consideration. What is impor¬ 
tant is to recognize that the many norms of a moral system are already 
contained in its basic norm, exactly as particulars in a universal, and that all 
the individual norms can be derived from the basic norm by an operation 
of thougJit, namely, by deduction from universal to particular. 

29. With legal norms the case is different. These are not valid by virtue 
of their content. Any content whatsoever can be legal; there is no human 
behaviour which could not function as the content of a legal norm. A norm 
becomes a legal norm only because it has been constituted in a particular 
fashion, bom of a definite procedure and a definite rule. Law is valid only 
as positive law, that is, statute (constituted) law. Therefore the basic norm 
of law can only be the fundamental rule, according to which the legal norms 
are to be produced; it is the fundamental condition of law-making. The 
individual norms of the legal system are not to be derived from the basic norm 
by a process of logical deduction. They must be constituted by an act of 
will, not deduced by an act of thought. If we trace back a single legal norm 
to its source in the basic norm, we do so by showing that the procedure by 
which it was set up conformed to the requirements of the basic norm. Thus, 
if we ask why a particular act of compulsion—the fact, for instance, that 
one man has deprived another of his freedom by imprisoning him—is an act 
of law and belongs to a particular legal order, the answer is, that this act 
was prescribed by a certain individual norm, a judicial decision. If we ask, 
further, why this individual norm is valid, the answer is, that it was constituted 
according to the penal statute book. If we inquire as to the validity of the 
penal statute book, we are confronted by the State’s constitution, which has 
prescribed rules and procedure for the creation of the penal statute book 
by a competent authority. If, further, we ask as to the validity of the con¬ 
stitution, on which repose all the laws and the acts which they have sanctioned, 
we come probably to a still older constitution and finally to an historically 
original one, set up by some single usurper or by some kind of corporate 
body. It is the fundamental presupposition of our recognition of the legal 
order founded on this constitution that that which the original authors de¬ 
clared to be their will should be regarded as valid norm. Compulsion is to 
be exercised according to the method and conditions prescribed by the first 
constitutional authority, or its delegated power. This is the schematic formu¬ 
lation of the basic norm of a legal order. 

30. The Pure Theory of Law operates with this basic norm as with an 
hypothesis. Presupposed that it is valid, then the legal order which rests 
on it is valid also. Only under this presupposition can we systematize as 
law (Le. arrange as a system of norms) the empirical material which presents 
itself for legal recognition. On the composition of this material (acts) will 
depend also the particular content of the basic norm. This norm is only an 
expression for the necessary presupposition of all positivistic constructions of 
legal material. In formulating the basic norm, the Pure Theory of Law in 
no way considers itself as inaugurating a new scientific method of jurispru¬ 
dence. It is only trying to make conscious in the minds of jurists what they 
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are doing when, in seeking to understand their subject, they reject a validity 
founded on natural law, yet affirm the positive law, not as a mere factual 
assembly of motives, but as a valid order, as Norm. With the theory of the 
basic norm, the Pure Theory of Law is only trying to elucidate, by an analysis 
of the actual procedure, the transcendental-logical conditions of the 
historic methods of positive legal knowledge. 

31. Just as tlie nature of law, and of the community which it constitutes, 
stands most clearly revealed when its very existence is threatened, so the 
significance of the basic norm emerges most clearly when the legal order 
undergoes not legal change, but revolution or substitution. In an hitherto 
monarchic State a number of men attempt to overthrow by force the legiti¬ 
mate monarchic government and to set up a republican form in its place. 
If in this they are successful, if, that is, the old government ceases and the 
new begins to be effective, in that the behaviour of the men and women, 
for whom the order claims to be valid, conforms in the main no longer to 
the old but to the new order, then this latter is operated as a legal order, the 
acts which it performs are declared legal, the conditions which it proscribes, 
illegal. A new basic norm is presupposed—no longer that which delegated 
legislative authority to the monarch, but one which delegates such authority 
to the revolutionary government. Had the attempt been a failure, had the 
new order, that is, remained ineffective, in that behaviour did not conform 
to it, then the acts of the new government become not constitutional but 
criminal (high treason), not legislation but delict, and this on the ground 
of the validity of the old order, which presupposed a basic norm delegating 
legislative power to the monarch. 

If we ask what, then, determines the content of the basic norm, we find, 
on analysing judicial decisions back to their first premiss, the following 
answer: The content of the basic norm is determined by the condition of fact 
out of which the order emerges, given that to the order there corresponds, 
amongst the human beings to whom it refers, a substantial measure of actual 
behaviour. 

This gives us the content of a positive legal norm. (It is not, of course, 
a norm of a State's legal order, but a norm of international law, which, as a 
legal order superior to that of the individual States, legally determines their 
sphere of jurisdiction.) This norm affirms (a) that a system of legal com¬ 
pulsion, which is directly subordinate to international law, should be regarded 
as legitimate, or the community constituted by that system valid as a State, 
within that area in which it has established an effective sovereignty, and (b) 
that, further, a government which has come to power by revolution or 
coup d^etat should equally be recognized as a valid government in the sense 
of international law, provided that it is in a position to secure a substantial 
observance of the norms which it has set up. Positive international law 
thus elevates the principle of efficacy to the rank of a legal principle. This 
principle it is which determines the basic norm of the individual State’s legal 
order. 

32. (a) This analysis of the function of the basic norm brings to light 
also a special peculiarity of the law—^the law regulates its own growth and its 
own making. The unity of the legal order is a Izw-making unity. The law 
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is not a system of equal, side-by-side norms: it is a hierarchy with different 
layers. Its formal pattern is roughly the following. 

At the highest point of the individual State’s legal order is the constitution 
—in the material sense—the essential function of which is to determine the 
organs and procedure for the setting up of general law, to determine legisla¬ 
tion. The next stage consists of the general norms, set up by legislation, 
whose function, in turn, is to determine not only the organs and procedure 
(Courts and administrative tribunals) for the individual norms, but also 
tlie content of the latter. The general norm, which links an abstract condition 
of fact to an equally abstract consequence, if it is to have any meaning, 
needs to be individualized. It must be known definitely whether there is 
present in concreto a condition of fact which the general norm in abstracto 
regulates, and for this concrete case a concrete act of compulsion must be 
prescribed and carried out—this also according to the abstract general 
norm. The agent in this is the judicial decision, tlie judicial power. The 
judicial power is by no means of a purely declaratory nature, such as the 
terms ‘ laying down ’ and ‘ ascertaining ’ the law suggest, as if in the statute, 
that is, the general norm, the law were already prepared and complete, simply 
waiting for the Courts to find it. The function of laying down the law is a 
properly constitutive one, it is a making of law in the re;il sense of the word. 
The relationship between the concrete condition of fact (and the discovery 
of its correspondence with the abstract condition) and the concrete legal 
consequence is specifically set up by the judicial decision. Just as at the 
general stage condition and consequence are joined by the statute, so at the 
individual stage they arc joined by the judicial decision. The judicial decision 
is itself an individual legal norm.^® It is the individualization or concrctiza- 
tion of the general, abstract norm, the individual stage of the law-making 
process. This conclusion is hidden only from those who see in the general 
norm the repository of all law, wrongly identifying law with statute. 

(b) Administration, no less than judicial decision, can be shown to be 
concretization of statute law. Indeed, a considerable part of that which we 
normally call administration is not to be distinguished functionally at all 
from that which we call judicial decision or finding of the Courts, in so far 
as public policy is pursued technically, in both cases, in an identical fashion, 
namely, achieving the desired condition of affairs by attaching to its contradic¬ 
tory an act of compulsion, in short, by making the desired social behaviour 
legally obligatory. It makes no essential difference whether honour is protec¬ 
ted by the assessment of damages in Court, or whether safety in the streets 
is ensured by the punishment of recklessness in administrative tribunals. 
To speak in the one case of the judiciary and in the other of the administration 
is to emphasize only a technical diflerence, the purely historical position 
of the Judge, namely, his independence—a characteristic generally, though 
by no means always, lacking to the administrative organ. Essential identity, 

[Hence the phrase, the “concretization ” of law.] 

[The ascertainment of the facts by the tribunal is part of the constitutive process by 
which the norm is created, for in the world of law there arc no “ absolute ” facts, but 
only facts as ascertained by a competent organ: see H. Kelsen, General Theory of 
Law and State, pp. 135-136.] 
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however, is evident in this, that in each case public policy is realized indirectly. 
A functional distinction between judiciary and administration is present 
only when the State organ realizes the purposes of the State directly, as, for 
instance, when it itself builds the schools, drives the trains, administers 
hospitals. This kind of direct administration is indeed essentially different 
from Judicial administration which is by its nature committed to an indirect 
pursuit of its, that is to say the State’s, ends. If administration and judiciary, 
then, are to rank as fundamentally different, it can only be on the basis of 
the direct character of the former. This is to say that a correct view of the 
system of legal functions must draw a different line of demarcation from the 
customary one, which, legislation apart, breaks up the legal apparatus into 
a number of relatively isolated groups of tribunals which exercise for the 
most part similar functions. The correct view of the difference in function, 
the substitution for judiciary and administration of direct and indirect 
administration, would not be without its effects on the organization itself. 

(c) In certain spheres of law, as for instance in civil law, the concretization 
of tlie general norms does not follow directly from the act of an official State 
instrument, such as is the judicial decision. In the case of the civil law, which 
the Courts have to apply, there is interposed between the statute and the de¬ 
cision the legal transaction, which with respect to the conditioning circum¬ 
stance, has an individualizing function. Directed by the statute, the parties 
set up concrete norms for their mutual behaviour,^** an offence against which 
constitutes the condition of fact to be determined by the judicial decision. 
To this condition the judicial decision attaches the penal consequence. 

The final stage of this law-making process, which began with the formation 
of the constitution, is the carrying out of the compulsive act, the penal 
consequence. 

(d) If we accept the validity not only of the single State’s legal order, but 
also of a multiplicity of such, co-ordinated and legally delimited one from the 
other, and if we recognize that it is positive international law that effects this 
co-ordination and this delimitation, then we must view international law as 
a legal order superior to tliat of the individual States, as an order combining 
these latter into a universal legal society. In this way we achieve the theoretic 
unity of all law, as a hierarchic system of successive legal stages. 

(c) Once this hierarchic character of law is grasped, it becomes clear 
that the distinction between law-making, or legislation, on the one hand, 
and execution or application of the law on the other, has not the absolute 
character which traditional legal theory attributes to it. The majority of legal 
acts are at once legislative and judicial acts. With every such act a norm of 
superior degree is put into execution and a norm of inferior degree set up. 
Thus the first form of the constitution, that is, a law-making act of the 
highest degree, is execution of the basic norm; legislation, that is, the making 
of general norms, is execution of the constitution; judicial decision and ad¬ 
ministrative act, by which the individual norms are set up, are execution 
of statute, and the compulsive act is execution of the administrative order 

[Tl^us a contract is a legal norm, an individualisation of the more general norm under 

which it is made.] 

L.J. 
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and the judicial decision. The compulsive act has, however, a character of 
pure execution, just as the presupposed basic norm has a character of pure 
legislation. Between these two limiting cases, however, everything is at once 
legislation and execution. In particular is this true of the legal transaction, 
which ought not, as is traditional, to be opposed, as executive act, to legisla¬ 
tion as creative act. For legislation is equally with the legal transaction 
both creation and application of the law. 


V. 

33. From this analysis of the hierarchic structure there emerge several 
very significant deductions for the problem of interpretation. This is a mental 
process which accompanies law-making in its progress from the higher to 
the lower stages. In the normal case, of interpretation of statute, the question 
to be answered is how, from the general norm of the statute, applied to a 
concrete condition of fact, we are to derive the appropriate individual norm 
of the judicial decision or administrative act. There is also, however, inter¬ 
pretation of the constitution, as, for instance, in legislation, emergency 
decrees or other directly constitutional acts. Similarly, there is interpretation 
of individual norms, judicial decisions, administrative orders, legal transac¬ 
tions, etc. In short, there is interpretation of all norms, in so far as they are 
to be put into effect, that is, in so far as the law-making process is carried from 
stage to successive stage. 

34. The relation between a norm of superior and one of inferior degree 
—^between constitution and statute, statute and judicial decision—is a rela¬ 
tion of regulation or determination. The norm of superior degree determines 
the act by which the inferior norm is to be made. It determines not only 
the procedure for the making of the norm, but eventually also its content. 
As regards the relation between constitution and statute determination of 
procedure is primary, although determination of the content of future 
statutes is not excluded. The constitutional affirmation of fundamental 
rights is such an attempt to determine in advance, at least negatively, the 
content of statutes, in that certain contents—interference with freedom and 
property—are excluded. As regards the relation between statute and judicial 
decision or administrative act, determination of content and determination 
of procedure are equal. The individual norm is determined alike as to its 
content, material, civil, penal, administrative, and as to the procedure under 
which it is made. 

This determination, however, is never complete. The norm of superior 
degree cannot regulate in all directions the act by which it is to be put into 
effect. There must always be a varying degree of free discretion. The superior 
norm, in relation to the act which is to put it into effect, has for the most part 
only the character of a frame into which the act is to fit. Even the most 
detailed order must leave open a multitude of provisions to be filled in by the 
executive agent. If the organ A decrees that organ B shall imprison the sub¬ 
ject C, then organ B must use its own discretion to determine where, when 
and how the imprisonment shall be carried out—provisions which depend on 
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external factors, which organ A has not and, for the most part, could not 
have foreseen.®® [Vol. 51, pp. 517-523] 


H, KELSEN 

General Theory of Law and State 
(1946) 


Law as a Coercive Order 

The evil applied to the violator of the order when the sanction is socially 
organized consists in a deprivation of possessions — life, health, freedom, 
or property. As the possessions are taken from him against his will, this sanc¬ 
tion has the character of a measure of coercion. This does not mean that in 
caiTying out the sanction physical force must be applied. This is necessary 
only if resistance is encountered in applying the sanction. This is only 
exceptionally the case, where the authority applying the sanction possesses 
adequate power. A social order that seeks to bring about the desired be¬ 
havior of individuals by the enactment of such measures of coercion is called 
a coercive order. Such it is because it threatens socially harmful deeds with 
measures of coercion, decrees such measures of coercion. As such it presents 
a contrast to all other possible social orders — those that provide reward 
rather than punishment as sanctions, and especially those that enact no sanc¬ 
tions at all, relying on the technique of direct motivation. In contrast to 
the orders that enact coercive measures as sanctions, the efficacy of the 
others rests not on coercion but on voluntary obedience. Yet this contrast 
is not so distinct as it might at first sight appear. This follows from the fact 
that the technique of reward, as a technique of indirect motivation, has its 
place between the technique of indirect motivation through punishment, 
as a technique of coercion, and the technique of direct motivation, the tech¬ 
nique of voluntary obedience. Voluntary obedience is itself a form of motiva¬ 
tion, that is, of coercion, and hence is not freedom, but it is coercion in the 
psychological sense. If coercive orders are contrasted with those that have 
no coercive character, that rest on voluntary obedience, this is possible only 
in the sense that one provides measures of coercion as sanctions whereas the 
other does not. And these sanctions are only coercive measures in the sense 
that certain possessions are taken from the individuals in question against 
their will, if necessary by the employment of physical force. 

In this sense, the law is a coercive order. 

If the social orders, so extraordinarily different in their tenors, which 
have prevailed at different times and among the most different peoples, 
are all called legal orders, it might be supposed that one is using an expression 


®® [On the legislative function of a court in interpreting a higher norm or in filling 
** gaps ** in the law, see H. Kelsen, General Theory of Law and State, pp. 144-149.] 
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almost devoid of meaning. What could the so-called law of ancient Baby¬ 
lonians have in common with the law that prevails today in the United States ? 
What could the social order of a negro tribe under the leadership of a despotic 
chieftain — an order likewise called “ law ” — have in common with the 
constitution of the Swiss Republic ? Yet there is a common element, that 
fully justifies this terminology, and enables the word “ law ” to appear as 
the expression of a concept with a socially highly significant meaning. For 
the word refers to that specific social technique of a coercive order which, 
despite the vast differences existing between tlie law of ancient Babylon and 
that of the United States of today, between the law of the Ashantis in West 
Africa and that of the Swiss in Europe, is yet essentially the same for all these 
peoples differing so much in time, in place, and in culture: the social technique 
which consists in bringing about the desired social conduct of men through 
the threat of a measure of coercion which is to be applied in case of contrary 
conduct. What the social conditions are that necessitate this technique, 
is an important sociological question. 1 do not know whether we can answer 
it satisfactorily. Neither do I know whether it is possible for nuinkind to 
emancipate itself totally from this social technique. But if the social order 
should in the future no longer have the character of a coercive order, if society 
should exist without “ law,” then the difference between this society of the 
future and that of the present day would be immeasurably greater than the 
difference between the United States and ancient Babylon, or Switzerland 
and the Ashanti tribe. [pp. 18-19] 


The Legal Norm 

Legal Norm and Rule of Law in a Descriptive Sense 

If ” coercion ” in the sense here defined is an essential element of law, 
then the norms which form a legal order must be norms stipulating a coercive 
act, i.e. a sanction. In particular, the general norms must be norms in which 
a certain sanction is made dependent upon certain conditions, this dependence 
being expressed by the concept of “ ought.” This does not mean that the law¬ 
making organs necessarily have to give the norms the form of such hypothetical 
” ought ” statements. The different elements of a norm may be contained in 
very different products or the law-making procedure, and they may be linguis¬ 
tically expressed in very different ways. When the legislator forbids theft, 
he may, for instance, first define the concept of theft in a number of sentences 
which form an article of a statute, and then stipulate the sanction in another 
sentence, which may be part of another article of the same statute or even 
part of an entirely different statute. Often the latter sentence does not have 
the linguistic form of an imperative or an ” ought ” sentence but the form of 
a prediction of a future event. The legislator frequently makes use of the 
future tense, saying that a thief “ will be ” punished in such and such a way. 
He then presupposes that the question as to who is a thief has been answered 
somewhere else, in the same or in some other statute. The phrase ” will be 
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punished ” does not imply the prediction of a future event — the legislator 
is no prophet — but an “ imperative ” or a “ command,” these terms taken 
in a figurative sense. What the norm-creating authority means is that the 
sanction ” ouglit ” to be executed against the thief, when the conditions of 
the sanction are fulfilled. 

It is the task of the science of law to represent the law of a community, 
i.e. the material produced by the legal authority in the law-making procedure, 
in the form of statements to the efiect that ” if such and such conditions are 
fulfilled, then such and such a sanction shall follow.” These statements, 
by means of which the science of law represents law, must not be confused 
with the norms created by the law-making authorities. It is preferable not 
to call these statements norms, but legal rules. The legal norms enacted by 
the law creating authorities are prescriptive; the rules of law formulated by 
the science of law are descriptive. It is of importance that the term ” legal 
rule ” or ” rule of law ” be employed here in a descriptive sense.®®*^ 

Rule of Law and Law of Nature 

The rule of law, the term used in a descriptive sense, is a hypothetical judgment 
attaching certain consequences to certain conditions. This is the logical 
form of the law of nature, too. Just as the science of law, the science of 
nature describes its object in sentences which have the character of hypo¬ 
thetical judgments. And like the rule of law, the law of nature, too, connects 
two facts with one another as condition and consequence. The condition 
is here the ” cause,” the consequence the ” effect.” The fundamental 
form of the law of nature is the law of causality. The difference between 
the rule of law and the law of nature seems to be that the former refers to 
human beings and tlieir behavior, whilst the latter refers to things and their 
reactions. Human behavior, however, may also be the subject-matter of 
natural laws, insofar as human behavior, too, belongs to nature. The rule 
of law and the law of nature differ not so much by the elements they connect 
as by the manner of their connection. The law of nature establishes that 
if A is, B is (or will be). The rule of law says: If A is, B ought to be. The 
rule of law is a norm (in the descriptive sense of that term). The meaning 
of the connection established by the law of nature between two elements 
is the ” is,” whereas the meaning of the connection between two elements 
established by the rule of law is the ” ought.” The principle according to 
which natural science describes its object is causality; tlie principle according 
to which the science of law describes its object is normativity.®^ 

Usually, the difference between law of nature and norm is characterized 
by the statement that the law of nature can have no exceptions, whereas a 
norm can. This is, however, not correct. The normative rule ” If someone 
steals, he ought to be punished,” remains valid even if in a given case a thief 
is not punished. This fact involves no exception to the ought statement 

®0a [But cf ante, 265J. 

[C/. ante, 297. Where Kelsen speaks of two different principles, we may if we like 

refer to two types of propositions used for different purposes, Le., to assert facts or to 

prescribe conduct.1 
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expressing the norm; it is an exception only to an “ is ” statement expressing 
the rule that if someone steals, he actually will be punished. The validity 
of a norm remains imaffected if, in a concrete instance, a fact does not corre¬ 
spond to the norm. A fact has the character of an “ exception ” to a rule 
if the statement establishing the fact is in a logical contradiction to the rule. 
Since a norm is no statement of reality, no statement of a real fact can be 
in contradiction to a norm. Hence, there can be no exceptions to a norm. 
The norm is, by its very nature, inviolable. To say that the norm is “ vio¬ 
lated ” by certain behavior is a figurative expression; and the figure used 
in this statement is not correct. For the statement says nothing about the 
norm; it merely characterizes the actual behavior as contrary to the behavior 
prescribed by the norm. 

The law of nature, however, is not inviolable.®^ True exceptions to a 
law of nature are not excluded. The connection between cause and effect 
established in a law of nature describing physical reality has the character 
of probability only, not of absolute necessity, as assumed by the older philo¬ 
sophy of nature. If, as a result of empirical research, two phenomena are 
considered to be in a relation of cause and effect, and if this result is formulated 
in a law of nature, it is not absolutely excluded that a fact may occur which 
is in contradiction to this law, and which therefore represents a real exception 
to the law. Should such a fact be established, then the formulation of the 
law has to be altered in a way to make the new fact correspond to the new 
formula. But the connection of cause and effect established by the new 
formula has also only the character of probability, not that of absolute 
necessity. Exceptions to the law are not excluded. 

If we examine the way in which the idea of causality has developed in 
the human mind, we find that the law of causality has its origin in a norm. 
The interpretation of nature had originally a social character. Primitive 
man considers nature to be an intrinsic part of his society. He interprets 
physical reality according to the same principles that determine his social 
relations. His social order, to him, is at the same time the order of nature. 
Just as men obey the norms of the social order, things obey the norms 
emanating from superhuman personal beings. The fundamental social law 
is the norm according to which the good has to be rewarded, the evil punished. 
It is the principle of retribution which completely dominates primitive 
consciousness. The legal norm is the prototype of this principle. According 
to this principle of retribution, primitive man interprets nature. His interpre¬ 
tation has a normative-juristic character. It is in the norm of retribution 
that the law of causality originates and, in the way of a gradual change of 
meaning, develops. Even during the nineteenth century, the law of causality 
was conceived of as a norm, the expression of the divine will. The last step 
in this emancipation of the law of causality from the norm of retribution 
consists in the fact that the former gets rid of the character of a norm and 
thereby ceases to be conceived of as inviolable. [pp. 45-47] 

•* William A. Robson, Civilisation and the Growth of Law (1935) 340, says: “Men of 
science no longer claim for natural laws the inexorable, immutable, and objective 
validity they were formerly deemed to possess.’* [Cf. ante, 3J. 

Cf. my Society and Nature, pp. 233flr. 
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The Basic Norm of a Legal Order 
The Basic Norm and the Constitution 

The derivation of the norms of a legal order from the basic norm of that 
order is performed by showing that the particular norms have been created 
in accordance with the basic norm. To the question why a certain act of 
coercion — e.g., the fact that one individual deprives another individual 
of his freedom by putting him in jail — is a legal act, the answer is: because 
it has been prescribed by an individual norm, a judicial decision. To the 
question why this individual norm is valid as part of a definite legal order, 
the answer is: because it has been created in conformity withacriminal statute. 
This statute, finally, receives its validity from the constitution, since it has been 
established by the competent organ in the way the constitution prescribes. 

If we ask why the constitution is valid, perhaps we come upon an older 
constitution. Ultimately we reach some constitution that is the first 
historically and that was laid down by an individual usurper or by some kind 
of assembly. The validity of this first constitution is the last presupposition, 
the final postulate, upon which the validity of all the norms of our legal order 
depends. It is postulated that one ought to behave as the individual, or the 
individuals, who laid down the first constitution have ordained. This is the 
basic nonn of the legal order under consideration. The document which 
embodies the first constitution is a real constitution, a binding norm, only 
on the condition that the basic norm is presupposed to be valid.®'*' Only upon 
this presupposition arc the declarations of those to whom the constitution 
confers norm-creating power binding norms. It is this presupposition that 
enables us to distinguish between individuals who are legal authorities and 
other individuals whom we do not regard as such, between acts of human 
beings which create legal norms and acts which have no such effect. All these 
legal norms belong to one and the same legal order because their validity 
can be traced back — directly or indirectly — to the first constitution. That 
the first constitution is a binding legal norm is presupposed, and the for¬ 
mulation of the presupposition is the basic norm of this legal order. The 
basic norm of a religious norm system says that one ought to behave as God 
and the authorities instituted by Him conunand. Similarly, the basic norm 
of a legal order prescribes that one ought to behave as the “ fathers ” of 
the constitution and the individuals — directly or indirectly — authorized 
(delegated) by the constitution command. Expressed in the form of a legal 
norm: coercive acts ought to be carried out only under the conditions 
and in the way determined by the “fathers” of the constitution or the 
organs delegated by them. This is, schematically formulated, the basic 
norm of the legal order of a single State, the basic norm of a national legal 
order. It is to the national legal order that we have here limited our atten¬ 
tion. Later, we shall consider what bearing the assumption of an international 
law has upon the question of the basic norm of national law. 

[But cf, Hospers, Intro, to Philosophical Analysis, p. 189: “ many phenomena can be 

explained in terms of laws and these in terms of other laws, but if a law is really an 

ultimate one it cannot be explained by other laws.’*] 
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The Specific Function of the Basic Norm 

That a norm of the kind just mentioned is the basic norm of the national 
legal order does not imply that it is impossible to go beyond that norm. 
Certainly one may ask why one has to resi3ect the first constitution as a 
binding norm. The answer might be that the fathers of the first constitution 
were empowered by God. The characteristic of so-called legal positivism 
is, however, that it dispenses with any such religious justification of the 
legal order. The ultimate hypothesis of positivism is the norm authorizing 
the historically first legislator. The whole function of this basic norm is to 
confer law-creating pow'er on the act of the first legislator and on all the other 
acts based on the first act. To interpret these acts of human beings as legal 
acts and their products as binding norms, and that means to interpret the 
empirical material which presents itself as law as such, is possible only on 
the condition that the basic norm is presupposed as a valid norm. The basic 
norm is only the necessary presupposition of any positivistic interpretation of 
the legal material. 

The basic norm is not created in a legal procedure by a law-creating 
organ. It is not — as a positive legal norm is — valid because it is created 
in a certain way by a legal act, but it is valid because it is presupposed to 
be valid; and it is presupposed to be valid because without this presupposition, 
no human act could be interpreted as a legal, especially as a norm-creating 
act. 

By formulating the basic norm, we do not introduce into the science of 
law any new method. We merely make explicit what all jurists, mostly un¬ 
consciously, assume when they consider positive law as a system of valid 
norms and not only as a complex of facts, and at the same time repudiate 
any natural law from which positive law would receive its validity. That the 
basic norm really exists in the juristic consciousness is the result of a simple 
analysis of actual juristic statements. The basic norm is the answer to the 
question: how — and that means under what condition — arc all these juristic 
statements concerning legal norms, legal duties, legal riglits, and so on, 
possible ? [pp. 116-117] 

Change of the Basic Norm 

It is just the phenomenon of revolution which clearly shows the signifi¬ 
cance of the basic norm. Suppose that a group of individuals attempt to 
seize power by force, in order to remove the legitimate government in a 
hitherto monarchic State, and to introduce a republican form of government. 
If they succeed, if the old order ceases, and the new order begins to be 
efficacious, because the individuals whose behavior the new order regulates 
actually behave, by and large, in conformity with the new order, then this 
order is considered as a valid order. It is now according to this new order 
that the actual behavior of individuals is interpreted as legal or illegal. But 
this means that a new basic norm is presupposed. It is no longer the norm 
according to which the old monarchical constitution is valid, but a norm 
according to which the new republican constitution is valid, a norm endowing 
the revolutionary government with legal authority. If the revolutionaries 
fail, if the order they have tried to establish remains inefficacious, then, on 
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the other hand, their undertaking is interpreted, not as a legal, a law-creating 
act, as the establishment of a constitution, but as an illegal act, as the crime 
of treason, and this according to the old monarchic constitution and its 
specific basic norm. 

The Principle of Effectiveness 

If we attempt to make explicit the presupposition on which these juristic 
considerations rest, we find that the norms of the old order are regarded as 
devoid of validity because the old constitution and, therefore, the legal 
norms based on this constitution, the old legal order as a whole, has lost its 
eflicticy; because the actual behavior of men does no longer conform to this 
old legal order. Every single norm loses its validity when the total legal 
order to which it belongs loses its efficacy as a whole. The efficacy of the entire 
legal order is a necessary condition for the validity of every single norm of 
the order. A conditio sine qua non, but not a conditio per quam. The 
efficacy of the total legal order is a condition, not the reason for the validity 
of its constituent norms. These norms are valid not because the total order 
is efficacious, but because they are created in a constitutional way. They are 
valid, however, only on the condition that the total order is efficacious; 
they cease to be valid, not only when they are annulled in a constitutional 
way, but also when the total order ceases to be efficacious. It cannot be 
maintained that, legally, men have to behave in conformity with a certain 
norm, if the total legal order, of which that norm is an integral part, has lost 
its efficacy. The principle of legitimacy is restricted by the principle of 
effectiveness. [pp. 118-119] 

The Reason of Validity of National and International Law 

In order to answer the question whether international and national 
law are different and mutually independent legal orders, or form one universal 
normative system, in order to reach a decision between pluralism and 
monism, we have to consider the general problem of what makes a norm 
belong to a definite legal order, what is the reason that several norms form 
one and the same normative system. . . . 

... If tJie national legal order is considered without reference to inter¬ 
national law, then its ultimate reason of validity is the hypothetical norm 
qualifying the “ Fathers of the Constitution ” as a law-creating authority. 
If, however, wc take into account international law, we find that this hypo¬ 
thetical norm can be derived from a positive norm of this legal order: the 
principle of effectiveness. It is according to this principle that international 
law empowers the “ Fathers of llic Constitution ” to function as the first 
legislators of a State. The historically first constitution is valid because 
the coercive order erected on its basis is efficacious as a whole. Thus, the 
international legal order, by means of the principle of effectiveness, deter¬ 
mines not only the sphere of validity, but also the reason of validity of the 
national legal orders. Since the basic norms of the national legal orders are 
determined by a norm of international law, they are basic norms only in a 
relative sense. It is the basic norm of the international legal order which is 
the ultimate reason of validity of the national legal orders, too. 
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A higher norm can either determine in detail the procedure in which lower 
norms are to be created, or empower an authority to create lower norms at 
its own discretion. It is in the latter manner that international law forms the 
basis of the national legal order. By stipulating that an individual or a group 
of individuals who are able to obtain permanent obedience for the coercive 
order they establish are to be considered as a legal and legitimate authority, 
international law “ delegates ” the national legal orders whose spheres of 
validity it thereby determines. [pp. 366-368] 

The Basic Norm of International Law 

Since national law has the reason of its validity, and hence its “ source ” 
in this sense, in international law, the ultimate source of the former must 
be the same as that of the latter. Then the pluralistic view cannot be defended 
by the assumption that national and international law have different and 
mutually independent “ sources.” It is the “ source ” of national law by 
which that law is imited with international law, whatever may be the 
source ” of this legal order. Which is the source, then, that is, the basic 
norm of international law ? 

To find the source of the international legal order, we have to follow 
a course similar to that which led us to the basic norm of the national legal 
order. We have to start from the lowest norm within international law, that 
is, from the decision of an international court. If we ask why the norm 
created by such a decision is valid, the answer is furnished by the international 
treaty in accordance with which the court was instituted. If, again, we ask 
why this treaty is valid, we are led back to the general norm which obligates 
the States to behave in conformity with the treaties they have concluded, 
a norm commonly expressed by the phrase pacta sunt servanda. This is a 
norm of general international law, and general international law is created 
by custom constituted by acts of States. The basic norm of international 
law, therefore, must be a norm which countenances custom as a norm- 
creating fact, and might be formulated as follows: “The States ought to 
behave as they have customarily behaved.” Customary international law, 
developed on the basis of this norm, is the first stage within the international 
legal order.®* The next stage is formed by the norms created by international 
treaties. The validity of these norms is dependent upon the norm pacta sunt 
servanda, which itself is a norm belonging to the first stage of general inter¬ 
national law, which is law created by custom constituted by acts of States. 
The third stage is formed by norms created by organs which are themselves 
created by international treaties, as for instance decisions of the Council 
of the League of Nations, or of the Permanent Court of International Justice. 

[pp. 369-370] 


ICf. Lautcrpacht, Development of Internationa! Law by International Court (1958)» 
2ad ed.. Chap. 28.] 
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CUSTOM AND THE HISTORICAL SCHOOL 
The Romantic Reaction 

Two principal movements emerged as a reaction to the natural law 
thinking of the eighteenth century. One was the school of legal 
positivism which has already been discussed the other, by way of 
contrast, relied upon a mystic sense of unity and organic growth in 
human affairs. The Romantic Movement was itself part of an ample 
surge of the human mind against the classical and rationalistic standards 
of the eighteenth century in favour of feeling and imagination, and this 
impact was naturally felt especially in the realm of art and literature. 
Its influence in the sphere of thought was, however, equally pervasive. 
The impulses stirring in both fields emerged strikingly in the figure of 
Rousseau, whose romantic writings revealed not only a new literary 
style but also a belief in the mysterious entity of the collective will.* 
An even profounder attachment to the organic roots of society was 
evinced by Edmund Burke, who, by emphasising the national founda¬ 
tions of the mysterious forces which move society, gave the organic 
approach its link with nationalism that became so prominent a feature 
during the nineteenth century. 

Hegel and Savigny 

But it was in Germany that this new movement was to find the most 
fertile soil. The Germans have been described as “ the people of the 
romantic counter-revolution against the rationalism of the Enlighten¬ 
ment—of . . . the mystical uprising against intellectual clarity.”» 
To one of the main apostles of this development, Hegel, reference has 
already been made.** It suffices here to say that his doctrine of the 
state as a living organism, an end-in-itself, whose constitution is deter¬ 
mined by the political consciousness of the People (Ko/A:),* and whose 

^ Ante, 112. 

* Cf. ante, 128. 

* E. Heller, The Ironic German (1958), pp. 156-157. Sec also P. Geyl, Debates with 
Historians, pp. 4-8. 

^ Ante, 279. Savigny was also much influenced by Hugo and Schelling. 

* ” No doubt, this strange Volk {i.e„ the German), which has haunted the souls of its 
sons with the uncontrollable persistence of a ghost, has denied itself the * present * 
not only for the sake of its * becoming * and its messianic future, but also in its archaic 
faithfulness to the mythological past **: E. Heller, ibid, 
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destiny lies in the hands of History, conceived as a mysterious teleo¬ 
logical force, was allied to a fervent Teutonic nationalism,® which set 
its stamp on the organic theory of law and the state. It was this 
nationalistic organic view of legal development which provided the 
climate of thought ’ for the historical school as developed by Savigny. 
Not that much in the way of genuine historical perspective could be 
discerned in the writings of Rousseau, with his imaginary speculations 
on the noble savage and the original state of nature and the social 
contract, any more than in Hegel, with his faith in a mystical World- 
Spirit marching inexorably towards Germanic supremacy. If the 
roots of a more truly historical attitude are to be traced, these will be 
found rather in the earlier writings of Vico and Montesquieu. 


The Volksgeist 

Savigny, however, sought to link a genuine and serious study of the 
course of development of Roman law from ancient times up till its 
existing state as the foundation of the civil law of contemporary 
Europe, with a belief in the organic nature of law as a product of the 
spirit {Volksgeist) ® of a particular People (or perhaps nation or race, 
for the German word Volk is characteristically ambiguous). This led 
him to regard custom as the fundamental and natural form of law, 
and to view schemes of codification with hostility,® and even to treat 
legislation itself with considerable reserve, unless sufficiently rooted 
in the popular consciousness. His views on these and kindred matters 
can best be studied in the extracts from one of his principal works 
which are quoted hereafter.^® It will suffice here to draw attention 
to certain difficulties which seem never to have been adequately faced 
by the protagonists of this movement, and then to refer to later 
developments in the approach to the nature and function of customary 
law. 

What is Meant by a “ People ” ? 

The writers of this persuasion seem to assume that every “ People ” 
is in some way an identifiable entity, with a corporate conviction or 

® For Hcgcl history involved the unfolding of the idea of freedom. In the early oriental 
empires only the despot was free; under Rome, there was freedom for some but not 
for all; only in the modern Germanic state (whose epitome was, curiously enough, 
that of Prussia) would the freedom of all be realised. See Hegel, Philosophy of History, 
^ Savigny, however, did not adopt Heger.s notion of universal reason informing world- 
history as an absolute Spirit (r/. aw/e, 284), but was content to rest himself on the 
national spirit which he regarded as the dominant feature of historical necessity. 

® This term was introduced by Puchta, whose name must be coupled with Savigny 
as one of the founders of the historical school. 

® Curiously enough, Hegel himself believed in codes and was unsympathetic to the 
historical school of Savigny. See Hegel, Philosophy of Right (transl. T. M. Knox), 
pp. 135-136, 357-358; and cf. Vinogradotf, Outlines of Historical Jurisprudence, 
1, 128. 

Post, 342. 
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will of its own. This approach later crystallised in Gierke’s theory of 
the “ real ” personality of corporate bodies, and his desire to establish 
the superiority of Germanic law, as against Roman law, in countenan¬ 
cing this view.ii We are thus, in the first place, required to accept that 
collective groups possess some kind of metaphysical personality distinct 
from the members comprised in the group, a view which recalls the old 
fallacy that words are names of “ things,” and that there must be a 
distinct entity denoted by every word.^^ gut, more than this, it is 
implied that the notion of a “ People ” is a perfectly definite one that 
can be applied to specific groups which possess this mysterious collec¬ 
tive consciousness. This appears to postulate a degree of unity of 
thought and action in particular nations, races, or the inhabitants of 
political units, of which there is little evidence in human history. 
And it seems to ignore the role and effects of conquest by war; the 
position of enslaved and servile populations; and the control of nations 
and empires by ruling minorities, and the manner in which these 
latter may impose new patterns on their subjects (whether in the 
spirit of a “ creative minority ” in Toynbee’s sense,or of a “ power 
elite ” in that of Professor C. W. Mills is immaterial). Nor does this 
theory deal adequately with the introduction of alien law and custom 
by peaceful penetration, as in the case of a Western code being adopted 
in such a country as modern Japan. Savigny, indeed, was much exer¬ 
cised by the remarkable phenomenon of the so-called “ Reception of 
Roman Law ” into Germany in the sixteenth century, which he regarded 
as ” the greatest and most remarkable action of a common customary 
law in the beginning of the modem age.” His explanation of this, 
however, as having been adopted into the popular consciousness of 
the German People is hardly convincing, and is really little more than 
a legal fiction. 


Legislation and Juristenrecht 

It must be admitted that the historical school had at least, if in a most 
confusing manner, grasped the important truth that law is not an 
abstract set of rules simply imposed on society, but is an integral part 
of that society, having deep roots in the social and economic habits 
and attitudes of its past and present members. Moreover, equally 
acceptable is the view that judges and lawyers generally, as forming 
part of the society in which they live and have their being, reflect many, 
if not all, the basic habits and attitudes of their society, so that the 

Sec his celebrated Das deutsche Genossenschaftsrecht, passim, 

Cf, ante, 32. And see Lloyd, Unincorporated Associations (1938), Chap. 1, 

Sec A Study of History, vol. ITT. 

Sec C. W. Mills, The Power Elite (1957). 

1® See/»05/, 351. 
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development of the law, so far as it rests in their hands, will probably 
conform in a broad and general way to the patterns of behaviour 
which are widely approved or at least accepted in that society. But 
this is to say a good deal less than that the judge, in reaching a decision 
or framing a rule, is acting as a mete organ of the people’s conscious¬ 
ness. A great deal of law, for one thing, is highly technical, and a legal 
profession, like any other compact body, develops an impetus of its 
own which may lead it in many directions, and by no means only in 
that one which would be approved or even understood by the popular 
consciousness. “ Can it be pretended (remarks Sir Carleton Allen) 
that a pious faith in the sanctity of seisin bums in the bosom of the 
Commonwealth suffusing all its members with a healthy glow ? ” 
Again, the judge, though he may be representative of his country and 
age, nevertheless has a creative function in developing the law, which 
cannot be exercised by merely imagining how society as a whole would 
decide the question before him, even assuming society is capable of 
forming any view at all.^’ And to assert that in some inexplicable 
and metaphysical manner the judge’s thought somehow “ connects ” 
on each occasion with the People’s mind is the merest subterfuge. 
Indeed, even Savigny recognises that owing to the complexity of 
developed law the precise details of decisions are a specifically juristic 
task beyond the scope of the popular consciousness. But the gap is 
not bridged by simply postulating an automatic correlation between 
lawyers’ law and popular consciousness (or perhaps one should say, in 
more modem phraseology, jwft-consciousness). Nor can this be laid 
down even as a desideratum^ for on many issues public opinion may be 
non-existent, hopelessly divided or unascertainable, and on some 
matters at least the judge must be expected to set a higher standard 
than one which is in fact observed or accepted by the mass of the 
community.^* This is to say nothing of the view, already discussed, 
that law is itself the moulder of custom rather than the reverse.^® 

As for legislation, Savigny seemed greatly to underrate its signifi¬ 
cance for modem society.^® A progressive society, as Maine later 
pointed out, has to keep adapting the law to fresh social and economic 
conditions,^! and legislation has proved in modem times the essential 
means of attaining this end, however imperfectly. And with this 

Law in the Making, 6th ed., p. Ill, 

1’ C/. Lloyd. Public Policy (1953), Chap, 7. 

ibid., pp. 126-127. 

!» Ante, 245. 

Savigny admitted it was impossible to avoid some statutory legislation, but said this 
should only be when “ higher political process ” demanded a change in the law. or 
to resolve doubts, or where a positive provision is required (e.g., the period for pre¬ 
scription). 

Post, p. 464, Maine did not admire judicial legislation in English law. and favoured 
codification. But he was essentially an ** evolutionist.*' 
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objective, those who exercise the legislative authority have frequently, 
while paying heed if not lip-service to public opinion, to provide a lead 
in many directions where the public is confused or undecided, and even 
in some cases where there may be widespread hostility to a proposed 
reform.®^ Certainly if the legislator were obliged to wait upon the 
public mind to give clear guidance as to each future step, the history of 
the last century would have been very different and few would probably 
contend, for the better, on this account. 

Sir Henry Maine 

In England the historical approach, divested of its mystical adherence 
to the Volksgeist, made important advances in the pioneering hands of 
Sir Henry Maine. Maine opposed to rationalising theories of the 
natural law and the utilitarian schools, a serious endeavour to study 
the nature and development of early law both in its actual historical 
context, and also as illuminated by the study of undeveloped societies 
in the contemporary world. In practice this meant however for Maine 
principally the early law of Greece, Rome and the Old Testament, 
supplemented by the native law of modern India. Insufficient research 
into these, as well as a failure to distinguish clearly between different 
stages in the development of early law and custom, led Maine into some 
intuitive generalisations, which though brilliantly formulated and 
expounded, find little support among present-day legal historians and 
anthropologists. This applies particularly to his notion of early law 
passing through three consecutive phases of royal judgments, aristo¬ 
cracies as repositories of custom, and finally an Age of Codes.*® 

The Idea of Custom 

In the nineteenth century, both students of legal history and the anthro¬ 
pologists who studied surviving primitive societies were too ready to 
assume that law and custom were really quite distinct conceptions, the 
former being characteristic of more or less developed societies, the latter 
alone being encountered in early or primitive society. Moreover, 
custom was conceived as absolutely rigid, complete conformity being 
enforced by the overwhelming power of group sentiment, amply 
fortified by religion and magic.** In this stage of human affairs it 
was thought impossible to differentiate between legal, moral, or 
religious rules, since all these were completely interwoven into a single 
texture of customary behaviour.*® 

®* Cf. the recent controversy regarding the recommendations of the Wolfenden Com¬ 
mittee on Prostitution and Homosexuality (1957) Cmnd. 247. 

*® See post, 352. 

** See such writers as Durkheim and Hobhouse. 

Maine, Ancient Law, Chap. 1. Cf, Early Law and Custom, p. 5, 
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Malinowski 

With the twentieth century came a great increase in field research 
among primitive peoples and a more profound understanding of the 
working of customary rules in an undeveloped society. This has led 
to a consensus of informed opinion that primitive peoples do possess a 
system of law in a genuine sense,^® that this system, which varies greatly 
among different peoples and at different stages of development, is both 
flexible and capable of developing, and that breaches of the law may 
occur frequently and are attended by more or less established sanctions. 
Moreover, although religion may be reckoned as one of the sources 
of primitive law, and legal rules may in some cases derive much of their 
authenticity from religious beliefs, it is quite possible to differentiate 
between the religious and secular rules of a primitive society.^^ 

Most prominent among the pioneers of this new approach has been 
Malinowski, who conducted prolonged field-studies into the habits 
and mode of life of the Trobriand Islanders.'-^* These studies led 
Malinowski to the view that the basis of primitive law was “ reciprocity,’* 
a notion bearing some resemblance to Duguit’s “social solidarity.” 
Thus, by means of a primitive “ stop-list,” a failure to comply with a 
man’s economic obligation (e.g., to make a customary payment), 
would result in the economic support of the community being with¬ 
held from the defaulter, who would thus be left helpless and alone. 
But it is now generally thought that Malinowski gave a too idealised 
picture of the Trobrianders, and exaggerated the force of reciprocity 
as against that of more directly coercive sanctions. Malinowski, 
indeed, recognised that customary law was often breached in Tro¬ 
briand society, but his views seemed to change at different periods as 
to the extent to which sanctions might be employed against defaulters.^® 
Certainly it appears that the Trobrianders are peculiar in having highly 
organised tribal institutions coupled with a remarkably undeveloped 
legal machinery for handling disputes,but all the same, even among 
them there is a good deal of “ socially approved force,” which 
Malinowski seemingly under-estimated, though he did acknowledge 
that the ultimate sanction of compulsion or even death might be 
inflicted when the life of the community was endangered. Indeed in 

Cf, the discussion ante, 34. 

27 Sec A. S. Diamond, Primitive Law, 2nd ed. Also Hoebel, Law of Primitive Man (1954), 
pp. 257-260; and Gluckman, Judicial Process among the Barotse (1957), pp. 26^267. 
The latter two writers consider Diamond goes too far in his criticism of Maine, by 
seeking to make a clear separation between the social phenomena of law and religion 
in early society. 

2® Sec especially. Crime and Custom in Savage Society (1926) and his lengthy introduction 
to Hogbin, Law and Order in Polynesia (1934). 

2» Cf.ante,%5. 

Sec Schapera, in Man and Culture (1957), p. 139, 

Hoebel, op. cit., p. 206. 

®2 Schapera, op. cit., p. 154. 
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his later writings Malinowski came down finally in favour of the 
view that law, even in early society, rests ultimately on coercive sanc¬ 
tions, though its actual working may owe much to the feeling or need 
for reciprocity.'*® At the present day most leading anthropologists 
seem to place great emphasis on the role of sanctions in primitive law, 
though these may be more or less organised, and may be invoked by 
society itself or left to the wronged individual or group, subject only 
to legal regulation. Thus Radcliife-Brown points out that the blood- 
feud may be strictly regulated, and that it indicates not an absence of 
law but of centralised government. The main object of sanctions, 
however, is not so much the punishment of the offender as restoring the 
status quo ante, that is, the maintenance of society as a working system, 
for social solidarity has been breached and must be restored.®^ 

Recent Developments in the Study of Primitive Law 

At the present day more and more attention is being paid to the 
actual working of legal rules in particular primitive societies. Thus 
Hoebel has sought to show how the basic jural postulates (in Pound’s 
sense) differ in different primitive societies; how these are rooted in the 
social, economic and environmental conditions of these societies; 
and how each society has a pattern of legal norms directed to main¬ 
taining a stable society in the light of those postulates. For this purpose 
Hoebel examines a number of specific societies in different stages of 
development, from the extremely primitive Eskimos to the Ashanti 
monarchy. The conclusion he reaches is that all societies to a greater 
or less extent have legal rules enforced by legally controlled sanctions 
(what Olivecrona would call, “ rules about force,” ®^), even if, in the 
least developed stage, these latter may control no more than the right 
to inflict force without revenge or the blood-feud ensuing, provided 
the proper procedure is followed. Where, however, a society is less 
well integrated, wrongful retaliation may in fact occur; what this 
means is that the law has broken down, and a blood-feud may result 
until the situation can be restored. Nor must we look for a “ court ” 
as the necessary mark of legal process, for though something of this 
kind may be found in more developed societies, in others we may 
have to be satisfied with some kind of “ proceeding ” following an 
established order.®® 

More recently still, one of the most interesting studies has been 
that of Gluckman on the judicial process among the Barotse. His 

®® Se€ his Freedom and Civilisation (1947). As Seagle points out {Quest for Law^ p. 34) 
“ not all primitive peoples exchange fish for vegetables.” 

** See Beattie, in New Outline of Modern Knowledge (1956), pp. ICI 
Ante, 254. 

*® Hoebel, op. cit., passim, and post, 359, 
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conclusion, based on a detailed study of cases, is that this judicial 
process corresponds with more than it differs from the judicial process 
in Western society,though it must be admitted that he is here dealing 
with a society which is sufficiently developed to possess what are in 
effect established judicial tribunals.®* Like Hoebel, Gluckman also 
emphasises the flexibility of primitive law, and the process by which 
new rules are constantly being created and old ones reinterpreted.®* 

Custom in Developed Systems 

As law develops and becomes more complex the creative role of custom 
may be expected to diminish. Hence, though many basic institutions 
of a legal system may have a customary origin this is more a matter 
of historical perspective than of present creative impulse. Yet the 
creative role of custom is not entirely extinguished. For apart from 
local custom and usages imported into contracts, it may also play a 
part in developing the law affecting particular sections of the com¬ 
munity as, for instance, in regard to commercial transactions. For law, 
if it is to be progressive, must in such cases seek to mould itself on the 
framework of customary practices and expectations. In this sense 
the view of Savigny contains important insights, which were later de¬ 
veloped more fruitfully by sociological writers such as Ehrlich.** 

Roman Law 

For the Romans as for present day civilians, law was primarily statute 
law and its development consisted in statutory interpretation.*^ Hence 
customary law on the whole played a subordinate part, though many 
institutions, such as patria potestas, were recognised as having a custo¬ 
mary basis. There was indeed no general customary law recognised 
throughout the empire, though much of the jus gentium was rooted in 
the customs of the Mediterranean mercantile communities. It was not 
until post-classical times that general custom {usus) was recognised as 
a source of law and then, on the theory of Julian, that as statutes only 
bound due to the consensus utentiumy so, too, what was accepted by 
the people without writing was equally binding. And though it could 
not prevail against a statute, a statute could apparently and somewhat 
inconsistently be abrogated by desuetude. Local custom, too, was 

op. cit.y p. 357. 

Sec, e.g.^ F. Huxley, Affable Savages (1956), who describes the Urubus of Brazil as 
a tribe without any system of law enforcement; the only sanction is shaming into 
conformity, apart from supernatural retribution (see pp. 106-11, 161-162; on the 
blood-feud, pp. 127-128). 

Ibid., especially Cliaps. 5 and 6. 

See Fundamental Principles of the Sociology of Law (transl. Moll), (1936), especially 
Chaps. 20 and 21. Cf. ante, 185. 

Jolowicz, Historical Introduction to Roman Law, 2nd ed., p. 99, But c/. Schulz, 
Principles of Roman Law, p. 13. 



Custom in Developed Systems 


339 


recognised as valid, though Roman law failed to produce detailed 
rules comparable to those of the common law for ascertaining the 
existence of custom and determining its validity. It is also noteworthy 
that the Romans regarded the rules applied by legal decisions as a 
kind of customary law,^* and this approach finds echoes in the views 
of many later civilians.*^ Indeed, prior to the age of codification, 
although the civilians engaged in much learned debate as to the position 
of custom in the civil law,^ they did not always distinguish between 
custom in the sense of the usages of the community, and in its more 
specialised meaning of Juristenrecht, which denotes rather the practice 
of the courts or the legal profession, than of the people as a whole, 
though no doubt these mutually react upon each other. At the present 
day in civil law systems, the codes have ensured the relegation of cus¬ 
tom to a very subordinate role, apart from the introduction of mercantile 
usages into commercial contracts.^® 

The Common Law 

In its medieval origins much of the common law was undoubtedly 
customary, and Professor Plucknett has shown how flexible was 
medieval custom and how capable of being adapted to new social 
needs. Indeed in this period legislation and judicial precedent were 
merely regarded as the means of creating new customs.^* But as the 
royal courts and the common law consolidated themselves and tri¬ 
umphed over communal jurisdiction the creative role of custom in the 
strict sense diminished, and the mass of legal refinements spun out 
by the courts became rather a matter of creative judicial development 
than of the adoption of the actual practices of the community. So 
that, although the habit persisted, from Bracton to Blackstone, of 
referring to the common law as custom, the “ common custom of the 
realm,”*’ this was, as it still remains, in essence Juristenrecht, law 
developed by what Bentham called ” Judge and Co.,”*® and if bearing 
some relation to popular sentiment, by no means derived from pre¬ 
existing customs or usages. Thus the judges may be conceived as 
interpreting or giving effect to popular sentiment in the development 
of the doctrine of the reasonable man in the law of negligence, though 
hardly in their exposition of the rule in Shelleys Case, And, as in most 
legal systems, custom no doubt plays apart in establishing an acceptable 

*® Post^ 372; Schulz, op, cit„ pp. 14-18. 

** Jolowicz. Roman Foundations of Modern Law, pp. 36-37. 

** Sec post, 373. 

*® Post, 377. 

** See Legislation of Edward /, Chap. 1. 

*’ Blackstone*s description of the common law: sec Commentaries, I, 67. 

*® See Austin, Lectures on Jurisprudence, II, p. 645. Cf. post, 429. 
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basis for the fundamental social institutions, such as family law, the 
ownership of property, the laws of inheritance, and so forth. 

But the modern common law can find but a subordinate place for 
custom as a source of specific legal rules. Much of the present-day 
learning on custom relates purely to local customs, and here the common 
law has laid down a series of tests for ascertaining the validity of such 
customs. But the fact that one of these stipulates that the custom 
shall have existed from time immemorial (quaintly defined as, since 
the year 1189),*® has left but little scope for this type of law as the 
centuries have rolled on. Other tests have had a less important or 
destructive effect. Thus the doctrine that the custom must not be 
contrary to the fundamental principles of the common law, has been 
but rarely invoked.®* And the need for the opinio necessitatis, that is, 
that the custom shall be treated as legally compulsory, has excited a 
good deal more interest among speculative civilians than among hard- 
headed common lawyers.** On the other hand, the rule that a custom, 
to be valid, must not be unreasonable, has retained a certain importance 
as enabling the courts to exercise a considerable measure of control 
over what local customs are admissible.*® Whether this rule entails 
the acceptance of the Austinian view that custom is not law until 
accepted by the courts ** remains a matter of controversy, but hardly 
one of practical significance. It is curious, however, that even at the 
present day it still remains unsettled whether reasonableness is to be 
judged by the standards of the year 1189 (to which the legal origin of 
the custom is to be traced) or by those standards which now prevail.** 
Common sense, if not common law, would seem to point to the latter 
solution, but this does not necessarily imply that the court treats custom 
as invalid until accepted by it, for it may be said that a custom is lawful 
and binding provided it is reasonable by contemporary standards.** 

A custom, to prevail, must be merely local as regards both a defined 
district and as regards the class of persons concerned.** For if it were 

This was settled upon by analogy with the limitation period fixed by the Statute of 
Westminster of 1275, for bringing writs of right. And see Simpson v. IVells (1872) 
L.R. 2 Q.B. 214. On the effect of discontinuance within legal memory (see Mercer 
V. Denne [1904] 2 Ch. 534); and on the effect of a right being granted by licence 
{precario)y see Mills v. Colchester Corporation (1867) L.R. 2 C.P. 476. 

For an example, sec post, 384. 

See post, 375. For a criticism of this doctrine, sec A. Ross, On Law and Justice 
(1958), p. 93. 

*2 See the numerous cases cited in Appendix T, in C. K. Allen, op. cit., pp. 599 seq. 
Ross {op. cit., p. 97) describes the conditions governing this admissibility, as embodying 
an ** ideology, whose function is to conceal the judge's freedom and law-creative 
activity.” 

Cf. ante, 143. 

Contrast Bryant v. Foot (1868) L.R. 3 Q.B. 497, and Lawrence v. Hitch, ibid., 521. 

Cf. the effect of public policy on contracts. 

Blundell v. Catterall (1821) 5 B. & A. 268; Earl of Coventry v. Wills (1863) 12 W.R. 
127. 
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completely general it would cither take effect as a rule of the common 
law or would derogate from it, and this no general custom is allowed 
to do. An exception has, however, long been acknowledged in the 
case of the custom of merchants, and indeed it is only in this manner 
that our mercantile law has been developed. Thus Lord Mansfield 
was able to incorporate much of the law merchant into the common 
law by adopting the customs of the mercantile community. How far, 
however, the power still exists to modify the general law by new mer¬ 
cantile custom remains uncertain. Thus it is accepted that the courts 
can still recognise new categories of negotiable instruments pursuant 
to the custom of merchants for otherwise, it is said, the law merchant 
would be fixed or stereotyped and incapable of expansion.®® But the 
last exercise of this power was in 1898,®® and in any event it hardly 
establishes the power at the present day to create an entirely new rule, 
as opposed to merely extending such an established institution as negoti¬ 
ability to a new category of documents. On the whole, the common 
law seems distinctly hostile at the present day to any attempt to modify 
the general law by reason of new or changed mercantile custom,®® a 
rigidity of attitude, be it admitted, which may have contributed to driving 
business men away from the commercial court and into arbitration. 

General mercantile custom of the kind just discussed must be 
carefully distinguished from commercial usages imported into particular 
contracts, for these do not operate of their own force but have to be 
implied as a term in the contract in question.®^ In fact such usages 
are of far greater significance at the present day than local customs, 
and indeed may even have the result of gradually effecting a general 
change in the law. For though, unlike a decision on local custom, a 
customary term may have to be proved anew in relation to every 
contract litigated upon, eventually the usage may become so notorious 
as to enable the court to take judicial notice of it without further proof.®® 
Thus a usage may, unless expressly excluded, determine the content of 
a specific class of commercial contract. Also it must be borne in mind 
that even in the absence of a usage in the strict sense, the general prac¬ 
tice in a particular class of trade may induce a court to imply a term 

®^ Goodwin v. Roberts (1875) L.R. 10 Ex. 337; and see post, 382. 

®» !bid., p. 346. 

®® Bechuanaland Exploration Company v. London Trading Bank [1898] 2 Q.B. 658; and 
see Edelstein v. Schuler [1902] 2 K.B. 144. 

®® See Diamond Alkali Export Corporation v. FI. Bourgeois [1921] 3 K.B. 443; Wilson 
Uolgate V. Belgian Grain Co. [1920] 2 K.B.l; Compioir d'"Achat v. Belgian Grain Co. 
[1949] A.C. 293, and an article by Devlin J. in (1951) M.L.R. 249 (“The relation 
between commercial law and commercial practices *’). 

®^ Thus the usage must not be inconsistent with the express terms of the contract: Re 
Sutro and Heilbut [1917] 2 K.B. 348; AffrHeurs Riunis v. Walford [1919] A.C. 801. 

®® See Re Matthews (1875) 1 Ch.D. 501. 506. Cf. Angu v. Atta (1916) Gold Coast 
Privy Council Judgments 1874-1928, p. 43, regarding the proof of native customary 
law. 
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on the ordinary basis that it is necessary to the commercial efficacy of 
the contract.®® There are, indeed, more ways than one in which 
commercial practice may indirectly be given a quasi-legislative effect.®® 


C. VON SAVIGNY 
System of Modern Roman Law 
(1840) 

(English translation by W. Holloway (1867)) 

If we further ask about the subject in which and for which positive law sub¬ 
sists, we find the people to be that subject. In the general consciousness of a 
people lives positive law and hence we have to call it people’s law ( Volksrecht), 
It is by no means to be thought that it was the particular members of the 
people by whose arbitrary will, law was brought forth; in that case the will of 
individuals might perhaps have selected the same law, perhaps however and 
more probably very varied laws. Rather is it the spirit of a people living and 
working in common in all the individuals, which gives birth to positive law, 
which therefore is to the consciousness of each individual not accidentally 
but necessarily one and the same. Since therefore we acknowledge an in¬ 
visible origin of positive law we must as to that origin, renounce documentary 
proof: but this defect is common to our and every other view of that origin, 
since we discover in all peoples who have ever presented themselves within 
the limits of authentic history an already existing positive law of which the 
original generation must lie beyond those limits. There are not wanting 
proofs of another sort and suitable to the special nature of the object-matter. 
Such a proof lies in the universal, uniform recognition of positive law and 
in the feeling of inner necessity with which its conception is accompanied. 
This feeling expresses itself most definitely in the primeval assertion of the 
divine origin of law or statutes; a more manifest opposition to the idea of 
its arising from accident or the human will is not to be conceived. A second 
proof lies in the analogy of other peculiarities of peoples which have in like 
manner an origin invisible and reaching beyond authentic history, for 
example, social life and above all speech. In this is found the same indepen¬ 
dence of accident and free individual choice, the same generation from the 
activity of the spirit of the people working in common in each individual; 
in speech too from its sensible nature, all this is more evident and recogniz¬ 
able than in law. Indeed the individual nature of a particular people is 

•* See, e.g„ the cases on the need for obtaining import or export licences, such as Sethia 
V. PartabmuU [1950] 1 All E.R. 51. 

®® Another instance is that of standard form contracts, which have become extiemely 
common, and not only in relation to commercial contracts. See on these H. B. Sales, 

“ Sundard Form Contracts,” in (1953) 16 M.L.R. 318. 



C. von Savigny 


343 


determined and recognized solely by those common directions and activities 
of which speech as the most evident obtains the first place. 

The form however in which law lives in the common consciousness of 
a people is not that of abstract rules but as the living intuition of the institu¬ 
tions of law in their organic connexion, so that whenever the necessity arises 
for the rule to be conceived in its logical form, this must be first formed by 
a scientific procedure from that total intuition. That form reveals itself in 
the symbolical acts which display in visible shape the essence of the jural 
relation and in which the primitive laws express themselves more intelligibly 
and thoroughly than in written laws. 

In this view of the origin of positive law, we have at present kept out of 
sight the progress of the life of a people in time. If we now look also at this 
operation upon law we must above all ascribe to it an establishing force. 
The longer the convictions of law live in a people, the more deeply they 
become rooted in it. Moreover law will develop itself by use and what 
originally was present as a mere germ will by practice assume a definite 
shape to the consciousness. However in this way the changing of law is also 
generated. For as in the life of single men, no glimpse of complete passive¬ 
ness can be perceived, but a continual organic development, so is it with 
the life of peoples and with each single element of which that concrete life 
is composed. Thus we find in speech a constant gradual shaping and develop¬ 
ment and in like manner in law. This gradual formation is subject to the 
same law of generation from inner power and necessity, independent of acci¬ 
dent and individual will, as its original arising was. But the people experiences 
in this natural process of development, not merely a change in general, 
but it experiences it in a settled, regular series of events and of these each 
has its peculiar relation to the expression of the spirit of the people in which 
the law is generated. This appears in the clearest and strongest manner in 
the youth of a people for then the connexion is more intimate, the conscious¬ 
ness of it is more generally diffused and is less obscured by the variety of 
individual cultivation. Moreover in the same degree in which the cultivation 
of individuals becomes heterogeneous and predominant and in which a 
sharper division of employments, of acquirements, and of ranks produced 
by these, enters, the generation of law which rests upon the common con¬ 
sciousness becomes more difficult; and this mode of generation would 
disappear altogether if new organs for that purpose were not formed by the 
influence of these self-same new circumstances; these organs arc legislation 
and the science of law of which the nature will be immediately explained. 

This new development of law may have an entirely different relation to 
the originally existing law. New institutions of law may be generated by 
it, the existing law transformed or it may be entirely swept away if it has be¬ 
come foreign to the thought and need of the age. 

People iyolk) 

The generation of law has been preliminarily posited in the people as the 
active, personal subject. The nature of this subject will now be more 
accurately defined. If in the examination of the jural relation, we remove 
by abstraction, all its special content, there remains over as a common 
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nature, the united life of a plurality of men, regulated in a defined manner. 
We might naturally be led to stop short at this abstract conception of a plu¬ 
rality and regard law as its discovery, without which tlie external freedom of 
no individual could subsist, but such an accidental meeting of an undefined 
multitude is a conception both arbitrary and entirely wanting in truth; and 
even if they found themselves so met together, the capacity for producing 
law would be entirely wanting since with a need the power of at once supplying 
it, is not given. In fact we find so far as history informs us upon the matter, 
that wherever men live together, they stand in an intellectual communion 
which reveals as well as establishes and develops itself by the use of speech. 
In this natural whole is the scat of the generation of law and in the common 
intelligence of the nation penetrating individuals, is found the power of 
satisfying the necessity above recognized. 

The boundaries however of individual nations are certainly undefined 
and wavering and this state of doubt also shows itself in the unity or variety 
of the law engendered in them. Thus as to kindred races it may appear 
uncertain whether they are to be regarded as one people or as several: in 
like manner we also frequently find in their law not an entire consonance, 
probably however an affinity. 

Even where the unity of a people is undoubted,®^ within its limits arc often 
found inner circles which are included in a special connexion side by side 
with the general union of the people, as cities and villages, guilds and corpora¬ 
tions of every sort which altogether form popular divisions of the whole. 
In these circles again a special generation of law may have its seat as particular 
law, side by side with the general law of the nation which by that particular 
law is on many sides completed or altered.®® 

When we regard the people as a natural unity and merely as the subject 
of positive law, we ought not to think only of the individuals comprised 
in that people at any particular time; that unity rather runs through generations 
constantly replacing one another, and thus it unites the present with the past 
and the future. This constant preservation of law is effected by tradition 
and this is conditioned by, and based upon, the not sudden but ever gradual 
change of generations. The independence of the life of individuals, here 
asserted of law, appertains first to the unchanged continuation of the rules 
of law: it is secondly too the foundation of the gradual formation of law 
and in this connexion we must ascribe to it a special importance. 

This view in which the individual people is regarded as the generator 
and subject of positive or practical law may appear too confined to some 
who might be inclined to ascribe that generation rather to the general spirit 
of humanity than to that of a particular people. On closer examination 
these two views do not appear conflicting. What works in an individual 
people is merely the general human spirit which reveals itself in that people 
in a particular manner. The generation of law is a fact and one common 

[Savigny nowhere faces up to the questions. What is a People ? and, what are the 
criteria for determining its degree ol unity, natural or artificial ? Later writers put a 
greater emphasis on racial unity, but again the meaning of race was either evaded or 
deliberately obscured.] 

Thus arose in Rome, the ancient customary law of individual gentes. 
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to the whole. This is conceivable only of those, between whom a communion 
of thought and action is not only possible but actual. Since then such a 
communion exists only within the limits of an individual people so here also 
can practical law alone be created, although in its production, the expression 
of a generative principle common to men in general, is perceived, but not the 
peculiar will of individual peoples, of which perhaps no single trace might 
be found in other peoples. For this product of the people’s mind is some¬ 
times entirely peculiar to a single people, though sometimes equally present 
in several peoples. [pp. 12-17] 


Customary law 

This name may easily mislead us into the following course of thinking. 
When anything whatever needed to be done in a jural relation, it was origi¬ 
nally quite indifferent what was done; accident and arbitrary will anyhow 
settled the decision. If the same case presented itself a second time, it was 
easier to repeat the same decision than to deliberate upon a new one and 
with each fresh repetition, this procedure of necessity appeared more con¬ 
venient and more natural. Thus after a while such a rule would become law 
as had originally no greater claim to prevail than an opposite rule and the 
cause of origin of this law was custom alone. If one looks at the true bases 
of positive law, at the actual substance of it, he will see that in that view, 
cause and effect are exactly reversed. That basis has its existence, its reality 
in the common consciousness of the people. This existence is an invisible 
thing; by what means can we recognize it ? We do so when it reveals itself 
in external act when it steps forth in usage, manners, custom; in the unifor¬ 
mity of a continuing and tlierefore lasting manner of action we recognize 
the belief of the people as its common root and one diametrically opposite 
to bare chance. Custom therefore is the badge and not a ground of origin 
of positive law. However this error which converts custom into a ground 
of origin has also an ingredient of truth which must now be reduced to its 
proper dimensions. Besides those bases universally recognized in the con¬ 
sciousness of a people and undoubted, there are many determinations as to 
details which have in themselves a less certain existence; they may obtain 
such an existence, by being through constant practice brought more definitely 
to the consciousness of the people itself. Such cases will more frequently 
present themselves in each people in proportion as the power of forming 
law, belongs to that people in a less conspicuous manner. Moreover in the 
nature of many determinations there is a relative indifference; in these it is 
only necessary that some fixed rule should exist and be recognized as existing, 
whatever that rule may be. To this class belong the numerous cases in which 
the rule of law merely determines a number and in which within a certain 
limit, great latitude is left to arbitrary will, as in the periods of prescription; 
such too are the rules which have for their object merely the external form of 
a legal matter. In all cases of this sort, we become by our prior thought and 
will an authority for ourselves in each later application, and tl\us custom as 
such may have an influence upon the formation of law. Here operates the 
law of continuity of human thoughts, acts and circumstances—^a law which 
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has extensive influence upon many special institutions of law. This belief 
in a custom reacting upon law is only degrading to law in so far as this constant 
activity is regarded as something irrefiective and determined by accidental 
and external impulse; if on the contrary it is regarded as a considered activity 
proceeding from the energy of the spirit, the dignity of law is not impaired 
by this origin. Although therefore the name customary law, in the two 
senses here illustrated, can be in some measure vindicated, a somewhat narrower 
use of the word is desirable because it brings with it so many inherited mis¬ 
understandings, which have always been bound up with it. 

In the two relations in which the use of customary law is important, 
as marks of positive law and as a co-operative ground of origin, there are 
two classes of acts which show themselves especially fruitful and efficacious 
—the symbolical forms of legal acts and the decisions of the tribunals formed 
from the people.®’ The former bring completely to view the meaning of 
legal institutions; the latter being called forth by the opposition of litigated 
claims, are compelled by their very object to conceive and set forth the jural 
relation with rigidly defined boundaries. 

When lastly it has been here asserted that the appearance of the exercise 
of people’s law in particular cases must be regarded as a means of its recog¬ 
nition, this may be described as a mediate knowledge, necessary for those who, 
as it were, examine this law from the outside without themselves belonging 
as members to the confederacy, in which the people’s law has arisen and leads 
its continuous life. For the members themselves, such a deduction from 
the experience of particular cases is not necessary since their knowledge 
is an immediate one resting upon intuition. 


Legislation 

Even when positive law had obtained the highest certainty and definiteness, 
error or a perverted will might seek to withdraw themselves from its govern¬ 
ment. Hence it becomes necessary to give to it an existence externally 
perceivable, by force of which each individual opinion may be set aside and 
the actual control of the unrighteous will be facilitated. Positive law thus 
embodied by speech and furnished with absolute power is called written law 
(statute) and the laying down of this is one of the noblest rights of the supreme 
power in the state. Legislation may be operative as well in public as in 

If I here ascribe to the nature of popular tribunals a special weight, I do so in contra¬ 
distinction to the learned tribunals which in our more modern times are composed 
of permanent colleges. This character shows itself quite unmistakably in the 
German sheriff’s courts; not less so in the Roman res judicatae and this not as one 
might easily be led to believe, because the judges were private persons and therefore 
in this sense were taken from the people (for the point of law which is everything here, 
proceeded from the praetor not from the judex) but because the praetor himself being 
changed yearly and not necessarily belonging to the educated order of jurists, therefore 
represented the general view of the people. Thus the Romans themselves referred the 
res judicatae as law-sources to the praetor, as their author (Auctor ad Hercnn 11, 
13). All this however is only true of the ordinary judges who were singly or in a small 
number nominated by the Praetor. In matters before the centumviri on the contrary 
it was from the deciding judges themselves that the point of law proceeded (because 
there was no formula prescribed) and thus was formed for that special purpose the 
querela inofheiosi. 
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private law. Here however it will be more nearly examined in its special 
reference to the latter. 

If we enquire first as to the contents of written law, they are already 
determined by the mode of derivation of the law-giving power; the 
already present people’s law supplies those contents or what is the same thing, 
written law is the organ of people’s law. If one were to doubt that, one must 
conceive the lawgiver as standing apart from the nation; he however rather 
stands in its centre, so that he concentrates in himself their spirit, feelings, 
needs, so that we have to regard him as the true representative of the spirit 
of the people. It is also entirely erroneous to regard this position of the 
legislator, as dependent upon the different arrangement of the legislative 
power in this or that constitution. Whether a prince makes the law or a 
senate or a larger collection of people formed by election or perhaps the 
agreement of several such powers is furnished for legislation, the essential 
relation of the legislator to the people’s law is not at all changed and it is 
again owing to the error of the conception censured above, if some believe 
that real people’s law is only contained in the laws made by selected 
representatives. 

This view of the nature and contents of legislation has not infrequently 
been misunderstood as if it ascribed to the legislator an office subordinate 
and not worthy of him and even as if it tacitly declared the whole practice 
of legislation not only as superfluous but as even mischievous. This mis¬ 
understanding will be most decisively removed by showing in what the real 
influence of legislation upon the formation of law consists and what specific 
importance must be ascribed to this influence. This important influence 
shows itself especially in reference to two things—first, as an aid to the exten¬ 
sion of positive law, secondly, as a support to its gradual progress. 

With reference to the first, what has been already remarked concerning 
customary law must be borne in mind. Amid all the certainty of the founda¬ 
tions of positive law, special parts in it may remain undetermined and this 
especially in a people whose disposition and aim have been distinguished 
more on other sides than that of law-making. Here come in the numerous 
regulations in the nature of which a certain latitude of will is permitted as 
for example all those determinations which involve as a condition a certain 
period of time. In all such cases an extension of people’s law is necessary 
and although this, as is above mentioned, can be imparted by custom, 
it is effected more speedily, more securely and in a better way by 
legislation. 

The influence of legislation upon the progress of law is more important 
than upon its original formation. If through changed manners, views, 
needs, a change in the existing law becomes necessary or if in the progress 
of time entirely new legal institutions are necessary, these new elements may 
indeed be introduced into the existing law by the same innate invisible power 
which originally generated the law. It is however precisely here that the 
influence of legislation may become most obviously beneficial, nay indispen¬ 
sable. Since those operative principles only enter gradually, there of necessity 
arises an interval of uncertain law and this uncertainty is brought to an end 
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by the expression of the law.Further all the institutions of law stand 
among one another in connexion and reciprocal action, so that by this newly 
formed legal proposition, without the matter being noticed a contradiction 
of other legal propositions, themselves unchanged, may arise. Hence an 
assimilation becomes necessary which can only be safely effected by reflexion 
and considered and therefore personal exertion of power. These principles 
obtain a very obvious importance in the cases in which the law at present 
needing change, was established by previous legislation. For since in this law 
there dwells the constantly visible and resisting power of the written text, 
the gradually operating, innate formation will often be entirely hindered and 
often be lowered to an unsatisfactory degree. Lastly into the history of every 
people, enter stages of development and conditions which are no longer 
propitious to the creation of law by the general consciousness of a people. 
In this case this activity, in all cases indispensable, will in great measure 
of itself devolve upon legislation. This change has at no time appeared so 
evidently and so suddenly as under Constantine from whose time the forma¬ 
tion of law was exclusively undertaken by the very active imperial legislation. 

As it follows from this examination that an importance subordinate in 
comparison with pure (that is, non-legislative) people’s law, must not be 
ascribed to legislation, it is also necessary to forewarn against the opposite 
error by which people’s law will be treated as a necessary supplement to 
legislation by accident defective, but as no longer to be thought of when 
legislation has come into existence. This view would lead logically to the 
holding as impossible a change of a written law by fresh people’s law (abro¬ 
gating custom.) If one acknowledges in the two forms of making law a 
like independent importance, it will appear evident that the natural creative 
power of people’s law cannot be taken away by the circumstance in itself 
accidental that a later product of it has assumed the form of legislation. 

Besides the contents of written laws of which we have hitherto spoken, 
the form of them is now to be specially adverted to. This is determined as 
well by its proceeding from the supreme power as by the absolute power 
with which it is to operate. 

No form can be more suitable to this origin and mode of operation 
than the abstract one of a rule and a command. Every other that could be 
attached to it, explanation, exposition, exerting an influence upon the 
conviction, is foreign to the nature of written law and belongs to other spheres 
of communication. 

From this springs an incongruity between the written law and the basic 
institutions of law of which the organic nature cannot possibly be expressed in 
that abstract form. Nevertheless the legislator must have in his eye a most 
complete view of the organic institutions of law and he must from this 
view of the whole, by an artificial process, form the abstract precept of the 
law; in like manner must he who is to apply the law by an inverse process 

[The modern reader may well ask himself how such social legislation as Factories 
Acts, Public Health Acts, Town Planning Acts, etc., could ever come into being by 
the process here envisaged. The answer is that in an age of laissez-faire their exclusion 
would be regarded as wholly laudable.] 
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re-unite the organic contents of which the law represents as it were a 
segment. That incongruity and the necessity for this artificial process is 
lessened wherever the written law is filling the office of enlarging and aiding, 
for these special aims of themselves wear an already abstract nature and con¬ 
sequently can be more easily expressed in the abstract form of the written law. 

Juristic law 

It is a natural consequence of the development of nations that as culture pro¬ 
gresses, special activities and acquirements should separate and thus form 
separate occupations for the dilTcrent classes. Thus also law, originally 
the common property of the collective people, by the more extended 
relations of active life is developed in so special a manner that it can no longer 
be mastered by the knowledge uniformly spread among the people. Then 
is formed a special order of persons skilled in law who as an actual part of 
the people, in this order of thought represent the whole. The law is in the 
particular consciousness of this order, merely a continuation and special 
unfolding of the people’s law. It leads henceforth a double life; in outline 
it continues to live in the common consciousness of the people, the more 
minute cultivation and handling of it, is the special calling of the order of 
jurists. 

The external forms of the activity of this order present a picture of their 
very gradual development. This class first appears merely as giving counsel 
in particular cases sometimes by advice as to the decision of a litigated 
matter sometimes by instruction as to the correct performance of the solem¬ 
nities in legal acts. Next to these commonly appear as their first literary 
performances, formularies, mechanical indications of the correct execution 
of legal acts. Little by little the activity becomes more intellectual and edu¬ 
cates itself into science. Now appear, as theoretical forms, the exposition of 
law partly in books and partly in oral teaching, and as practical forms the 
decisions of the courts which differ from those of the old popular tribunals 
partly by the scientific education of their members and partly by the tradition 
of permanent colleges. 

Hence one may discern in the order of jurists a two-fold action; one 
material, inasmuch as the law-producing activity of the people has in great 
measure found a retreat among them and is continuously exercised by them 
as representatives of the whole; another, formal and purely scientific inas¬ 
much as the law, however it may have arisen, is scientifically brought to know¬ 
ledge and set forth by them. In this latter function the action of the jurists, 
appears at first sight a dependent one, receiving its materials from without. 
However by their giving to the materials so presented a scientific form which 
strives to disclose and perfect tlie unity dwelling in them, there arises a new 
organic life which shapes and reacts upon the materials themselves, so 
that from science as such, a new sort of generation of law incessantly pro¬ 
ceeds. How important and beneficial this formal reaction of science upon 
the law itself may be, is clear at a glance but it is also not without its dangers. 
Even in early times the Roman jurists sought to lay down for use in many 
jural relations, general formulas, which became rooted by tradition and 
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obtained great and lasting respect; Gains in particular has preserved for us 
many of these; but the jurists themselves and Justinian in their words, 
remark upon the danger of an indiscriminate submission to those formulas 
and point out that their purpose is the summarizing of the law and concen¬ 
trating its contents but that they ought not to be regarded as bases of law.’® 

In later times this formal reaction became much more extended, multi¬ 
farious and powerful, and herein lies the great danger of the composition 
of a comprehensive code by which the temporary result of the formal concep¬ 
tion becomes fixed and is deprived of the purification and improvement 
which naturally result from a progressive scientific development. 

The special relation of the order of jurists to legislation will be found 
when examined, to exhibit itself in the following modes. They operated upon 
legislation partly through the people’s law improved by them as well as through 
its spontaneous growth providing materials for legislation and partly through 
the juristic training of the persons who in various degrees have an influence 
upon legislation. They moreover work upon legislation and are the medium 
of its passage into practical life. The free and manifold forms too of which 
they may avail themselves, render it possible for them to exhibit the abstract 
statutory rule in its living connexion with the institutions of law; it is true 
that the written law also has been derived from a view of that connexion 
which is not however in itself immediately visible. Thus by scientific handling 
of legislation the government of the relations of life, is rendered easier, and 
is secured. 

There appears, therefore, a manifold influence of the order of jurists 
upon positive law. Against the assertion of this influence, the reproach of 
unauthorized pretension has often been raised. That reproach could only 
be well founded if the jurists wished to form an exclusive order but since 
every one may become a jurist who applies to it the necessary energy, the asser¬ 
tion amounts to the simple proposition that he who makes law the business 
of his life, will through his larger acquaintance with the matter have greater 
influence than another upon it. 

I call this particular sort of origin of law, scientific law; it is otherwise 
called jurists’ law. 


Relation Between Sources of Law 

From the previous exposition it follows that originally all positive law is 
people’s law and that side by side with this spontaneous generation, comes 
legislation (often even in early times) enlarging and propping it up. Then 
by the progressive development of the people, legal science is added; thus in 

L. 202 de R. J. (50. 17.) Omnis definitio in jure civili periculosa est: panim (rarum) 
est enim ut non subvert) possit. 

’® L. 1. de R. J. (50. 17.) Regula est quae rem quae est breviter enarrat. Non. (ut) ex 
regula jus sumatur, sed (ut) ex jure quod est regula fiat . . . quae, simul cum in 
aliquo vitiata est, perdit officium suum. That means: we must never sacrifice to the 
love of it (regula) any otherwise independently established concrete determination. 
Here therefore is the place for the recognition of exceptions by the side of the rule; 
indeed what we here call exceptions, is really only the recognition of an incomplete 
expression of the rule. Legislative declarations expressed in the form of general 
rules, have a different nature and in these, we must be more sparing in allowing 
exceptions. 
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legislation and the science of law, two organs are furnished to people’s 
law, each of which simultaneously leads its independent life. If lastly in 
later times, the law-forming energy departs from the people as a whole, it 
continues to live in these organs. Then since the largest and most important 
parts of the old people’s law have been incorporated into legislation and legal 
science, that law shows itself very little in its original shape but merely 
appears through their medium. Thus it may happen that people’s law may 
be almost hidden by legislation and legal science in which it lives on, and that 
the true origin of existing positive law, may be easily forgotten and mis¬ 
understood. Legislation especially, in its external influence has such a pre¬ 
ponderance, that the delusion easily arises that it is the sole true ground of 
origin of law and that all others must be considered in the subordinate 
position of a mere supplement or adjunct to it. Law however is never in a 
healthy condition, unless these law-forming powers work harmoniously 
together, none of them isolating itself from the others: and since legislation 
and legal science are the continuous product of individual consciousness 
and reflexion, it is also of importance that correct views of the origin of 
positive law, and of the true connexion of the powers co-operating in that 
production, should obtain and assert the mastery. 

This intrinsic connexion of legislation and the science of law with people’s 
law which also serves as their basis, makes it the more necessary to examine 
more closely the quality of the contents of people’s law. In it we find a two¬ 
fold element; an individual one specially belonging to each people and a 
general one based upon the human nature common to all. Both find their 
scientific recognition and sphere, in the history and the philosophy of law. 
Not a few of those, who in all times have busied themselves with the estab¬ 
lishment of the nature of law, have treated the idea as absolute, without con¬ 
cerning themselves with its form in actual existence and with the influence 
of their thoughts upon its condition. Those also, who have sought to give 
to their scientific task a definite relation to the actual condition of law, 
have often in so doing been led to a one-sided treatment of law because they 
have recognized only one or the other of the elements of law specified— 
some of them because they have conceived the contents of law as accidental 
and indifferent and have satisfied themselves with the perception of the matter 
of fact as such; others by the setting up of a universal law overhanging all 
positive law which all nations would do well to substitute immediately for 
their own positive law. This latter one-sidedness deprives law of all life 
while the former misunderstands entirely its lofty calling. We shall avoid both 
errors if we recognize a general problem which it is the historical task of each 
people to solve in its own particular manner. [pp. 28-42] 

Reception of Roman Law 

The greatest and most remarkable action of a common customary law 
in the beginning of the modern age, was the very reception of the Roman 
law itself . . . This reception moreover had a different significance in the 
different nations of modem Europe, so that the changing of the state of law, 
which resulted therefrom, must have been felt in very diverse degrees. In Italy 
the law of Justinian had never disappeared; what were new, were its revived 
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importance and the special and definite limits within which it was henceforth 
recognized. In France too, the Roman law had certainly not disappeared, 
but the special shape, which it had in Justinian's legislation, was here quite 
new. Far more perceptible must the reception have been in Germany, where 
the Roman law itself was an entirely new, hitherto unknown, element of law 
certainly adapted to the relations of life which had newly arisen, since on that 
account only, it could have found an entrance. Here a long and lively 
struggle preceded the reception, and hence this influence of customary law 
was equally prepared for and established. Our whole attention ought not 
to be directed, to the mere reception of the Roman law, as a decided influence 
of customary law, but as much and even more to the definite mode and limita¬ 
tions in which this reception took place, since it follows from these, that the 
reception, was attended by a clear consciousness, and must not be regarded, 
as in any way whatever, the work of accident apart from reflection. This 
reception, consummated in a definite way, must not be regarded as instan¬ 
taneous and immediately concluded, since it came at first partially and 
gradually to a completed development; this is especially the case as to the 
material limitation, by which an important part of the contents of the Roman 
law, is excluded from reception. In this lofty vision of a common customary 
law appearing uniformly in many nations (although not at the same time) 
the peculiar nature of the whole modern age, reveals itself. These nations 
received a whole system of law, which had not arisen in them but in a foreign 
people, with which some among them had not even a cognate origin. There¬ 
by is shown, that the vocation of modem nations was not, in the same 
degree as that of the ancient, to an exclusive nationality but that rather their 
common Christian creed had wound round them all an invisible bond without 
removing their national peculiarity. Herein lies the great course of develop¬ 
ment of the modem age of which the final limit is still hidden from our 
eyes. [pp. 63-65] 


SIR HENRY MAINE 
Ancient Law 
(ed. Sir F. PoUock) 

Themistes 

The earliest notions connected with the conception, now so fully developed, 
of a law or rule of life, are those contained in the Homeric words “ Themis ” 
and “ Themistes.” “ Themis,” it is well known, appears in the later Greek 
pantheon as the Goddess of Justice, but this is a modem and much developed 
idea, and it is in a very different sense that Themis is described in the Iliad as 
the assessor of Zeus. It is now clearly seen by all trustworthy observers of 

71 IFor a critical examination of the tenets of the historical school, see Ehrlich, Funda^ 
mental Principles of the Sociology of Law (transl. Moll, 1936), Chap. 19.] 
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the primitive condition of mankind that, in the infancy of the race, men could 
only account for sustained or periodically recurring action by supposing a 
personal agent. Thus, the wind blowing was a person and of course a divine 
person; the sun rising, culminating, and setting was a person and a divine 
person; the earth yielding her increase was a person and divine. As, then, 
in the physical world, so in the moral. When a king decided a dispute by 
a sentence, the judgment was assumed to be the result of direct inspiration.’ 
The divine agent, suggesting judicial awards to kings or to gods, the greatest 
of kings, was Themis, The peculiarity of the conception is brought out by 
the use of the plural. Themistes^ Themises, the plural of Themis, are the 
awards themselves, divinely dictated to the judge. Kings are spoken of as 
if they had a store of “ Themistes ” ready to hand for use; but it must be 
distinctly understood that they are not laws, but judgments, or, to take the exact 
Teutonic equivalent, “ dooms.” “ Zeus, or the human king on earth,” 
says Mr. Grote, in his History of Greece, “ is not a law-maker, but a judge.” 
He is provided with Themistes, but, consistently with the belief in their 
emanation from above, they cannot be supposed to be connected by any 
thread of principle; they are separate, isolated judgments. 

Even in the Homeric poems wc can see that these ideas are transient. 
Parities of circumstance were probably commoner in the simple mechanism 
of ancient society than they are now, and in the succession of similar cases 
awards are likely to follow and resemble each other. Here we have the germ 
or rudiment of a custom, a conception posterior to that of Themistes or 
judgments. However strongly we, with our modern associations, may be 
inclined to lay down a priori that the notion of a Custom must precede that 
of a judicial sentence, and that a judgment must affirm a custom or punish 
its breach, it seems quite certain that the historical order of the ideas is that 
in which I have placed them.’^ The Homeric word for a custom in the 
embryo is sometimes ” Themis ” in the singular—more often ” Dike,” the 
meaning of which visibly fluctuates between a ” judgment ” and a ” custom ” 
or “ usage.” No/io?, a Law, so great and famous a term in the political 
vocabulary of the later Greek society, docs not occur in Homer, [pp. 3-5] 

Customary Law 

The important point for the jurist is that these aristocracies were universally 
the depositaries and administrators of law. They seem to have succeeded 
to the prerogatives of the king, with the important difference, however, 
that they do not appear to have pretended to direct inspiration for each 
sentence. The connection of ideas which caused the judgments of the patri¬ 
archal chieftain to be attributed to superhuman dictation still shows itself 
here and there in the claim of a divine origin for the entire body of rules, or 
for certain parts of it, but the progress of thought no longer permits the solu¬ 
tion of particular disputes to be explained by supposing an extra-human 

[But see Maine’s Early Law and Custom^ p. 163, where he admits that such judgments 
are doubtless drawn from pre-existing custom.) 

fThis notion of custom may be compared with the Roman and modem civilian idea of 
case-law as creative of a kind of customary law: cf. ante, 339, and Jolowicz, Roman 
Foundations of Modern Law, pp. 36-37]. 
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interposition. What the juristical oligarchy now claims is to monopolise 
the knowledge of the laws, to have the exclusive possession of the principles 
by which quarrels are decided. We have in fact arrived at the epoch of 
Customary Law. Customs or Observances now exist as a substantive aggre¬ 
gate, and are assumed to be precisely known to the aristocratic order or 
caste. Our authorities leave us no doubt that the trust lodged with the olig¬ 
archy was sometimes abused, but it certainly ought not to be regarded as a 
mere usurpation or engine of tyranny. Before the invention of writing, and 
during the infancy of the art, an aristocracy invested with judicial privileges 
formed the only expedient by which accurate preservation of the customs of 
the race or tribe could be at all approximated to. Their genuineness was, 
so far as possible, insured by confiding them to the recollection of a limited 
portion of the community. 

The epoch of Customary Law, and of its custody by a privileged order, 
is a very remarkable one. The condition of jurisprudence which it implies 
has left traces which may still be detected in legal and popular phraseology. 
The law, thus known exclusively to a privileged minority, whether a caste, 
an aristocracy, a priestly tribe, or a sacerdotal college, is true unwritten law. 
Except this, there is no such thing as unwritten law in the world. English 
case-law is sometimes spoken of as unwritten, and there are some English 
theorists who assure us that if a code of English jurisprudence were prepared 
we should be turning unwritten law into written—a conversion, as they insist, 
if not of doubtful policy, at all events of the greatest seriousness. Now, it 
is quite true that there was once a period at which the English common law 
might reasonably have been termed unwritten. The elder English judges 
did really pretend to knowledge of rules, principles, and distinctions which 
were not entirely revealed to the bar and to the lay-public. Whether all the 
law which they claimed to monopolise was really unwritten, is exceedingly 
questionable; but at all events, on the assumption that there was once a 
large mass of civil and criminal rules known exclusively to the judges, it 
presently ceased to be unwritten law. As soon as the Courts at Westminster 
Hall began to base their judgments on cases recorded, whether in the year¬ 
books or elsewhere, the law which they administered became written law. 
At the present moment a rule of English law has first to be disentangled from 
the recorded facts of adjudged printed precedents, then thrown into a form 
of words varying with the taste, precision, and knowledge of the particular 
judge, and then applied to the circumstances of the case for adjudication. 
But at no stage of this process has it any characteristic which distinguishes it 
from written law. It is written case-law, and only different from code-law 
because it is written in a different way. 

From the period of Customary Law we come to another sharply defined 
epoch in the history of jurisprudence. We arrive at the era of Codes, those 
ancient codes of which the Twelve Tables of Rome were the most famous 
specimen. In Greece, in Italy, on the Hellenised sea-board of Western 
Asia, these codes all made their appearance at periods much the same every¬ 
where, not, I mean, at periods identical in point of time, but similar in point 
of the relative progress of each community. Everywhere, in the countries 
I have named, laws engraven on tablets and published to the people take the 
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place of usages deposited with the recollection of a privileged oligarchy. 
It must not for a moment be supposed that the refined considerations now 
urged in favour of what is called codification had any part or place in the 
change I have described. The ancient codes were doubtless originally sugges¬ 
ted by the discovery and diffusion of the art of writing. It is true that the 
aristocracies seem to have abused their monopoly of legal knowledge; and 
at all events their exclusive possession of the law was a formidable impediment 
to tlie success of those popular movements which began to be universal in 
the western world. But, though democratic sentiment may have added to 
their popularity, the codes were certainly in the main a direct result of the 
invention of writing. Inscribed tablets were seen to be a better depository 
of law, and a better security for its accurate preservation, than the memory 
of a number of persons however strengthened by habitual exercise. 

[pp. 10-13] 

Historical Jurisprudence 

There is such wide-spread dissatisfaction with existing theories of juris¬ 
prudence, and so general a conviction that they do not really solve the 
questions they pretend to dispose of, as to justify the suspicion that some 
line of inquiry, necessary to a perfect result, has been incompletely followed 
or altogether omitted by their authors. And indeed there is one remarkable 
omission with which all these speculations are chargeable, except perhaps 
those of Montesquieu. They take no account of what law has actually been 
at epochs remote from the particular period at which they made their appear¬ 
ance. Their originators carefully observed the institutions of their own age 
and civilisation, and those of other ages and civilisations with which they 
had some degree of intellectual sympathy, but, when they turned their atten¬ 
tion to archaic states of society which exhibited much superficial difference 
from their own, they uniformly ceased to observe and began guessing. The 
mistake which they committed is therefore analogous to the error of one who, 
in investigating the laws of the material universe, should commence by con¬ 
templating the existing physical world as a whole, instead of beginning with 
the particles which are its simplest ingredients. One does not certainly see 
why such a scientific solecism should be more defensible in jurisprudence 
than in any other region of thought. It would seem antecedently that we ought 
to commence with the simplest social forms in a state as near as possible 
to their rudimentary condition. In other words, if we followed the course 
usual in such inquiries, we should penetrate as far up as we could in the history 
of primitive societies. The phenomena which early societies present us with are 
not easy at first to understand, but the difficulty of grappling with them bears 
no proportion to the perplexities which beset us in considering the baffling 
entanglement of modern social organisation. It is a difficulty arising from 
their strangeness and uncouthness, not from their number and complexity. 
One does not readily get over the surprise which they occasion when looked 
at from a modem point of view; but when that is surmounted they are few 
enough and simple enough. But, even if they gave more trouble than they do, 
no pains would be wasted in ascertaining the germs out of which has assuredly 
been unfolded every form of moral restraint which controls our actions and 
shapes our conduct at the present moment. [pp. 136-137] 
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Law and Progressive Societies 

The movement of the progressive societies has been uniform in one 
respect. Through all its course it has been distinguished by the gradual 
dissolution of family dependency, and the growth of individual obligation 
in its place. The Individual is steadily substituted for the Family, as the unit 
of which civil laws take account. The advance has been accomplished at 
varying rates of celerity, and there are societies not absolutely stationary in 
which the collapse of the ancient organisation can only be perceived by careful 
study of the phenomena they present. But, whatever its pace, the change has 
not been subject to reaction or recoil, and apparent retardations will be 
found to have been occasioned through the absorption of archaic ideas and 
customs from some entirely foreign source. Nor is it difficult to see what is 
the tie between man and man which replaces by degrees those forms of 
reciprocity in rights and duties which have their origin in the Family. It is 
Contract. Starting, as from one terminus of history, from a condition of 
society in which all the relations of Persons are summed up in the relations 
of Family, we seem to have steadily moved towards a phase of social order 
in which all these relations arise from the free agreement of Individuals. . . . 

The word Status may be usefully employed to construct a formula 
expressing the law of progress thus indicated, which, whatever be its values, 
seems to me to be sufficiently ascertained. All the forms of Status taken 
notice of in the Law of Persons were derived from, and to some extent are 
still coloured by, the powers and privileges anciently residing in the Family, 
If then we employ Status, agreeably with the usage of the best writers, to 
signify these personal conditions only, and avoid applying the term to such 
conditions as are the immediate or remote result of agreement, we may 
say that the movement of the progressive societies has hitherto been a 
movement from Status to Contract, [pp. 180-182] 


A, S. DIAMOND 
Primitive Law 
(2nd ed.) 

[A modern criticism of Mainers theory of early law] 

Sir Henry Maine begins Ancient Law with an analysis, accurate as far as it 
goes, of one or two expressions of legal interest which are to be found in the 
Homeric poems. The chief of these is “ themis ” a word which— 

like several others that have been mentioned—cannot be represented in all 
its senses by any one of our modem specialised terms. Themis signifies 

’8 pt is to be noted that Maine qualifies this celebrated dictum by the word “ hitherto.” 
Certainly since his day the movement has been away from freedom of contract 
towards an increasingly collectivist society, though not one which can be readily 
brought within the category of status as understood in earlier ages. Cf, Friedmann, 
Law and Social Change, Chap. 3.] 
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what is “ set ” or established, what is ** done ” or customary, what is 
orderly and so right and proper. It represents, therefore, a vague, rudimen¬ 
tary and comprehensive notion of “ law.” It does not represent that which 
is morally or religiously right, but at the most something that is just because 
it is established and therefore ought to be done.^® The word ” themistes ” 
(f^efuaref:) is the plural of “ themis,” ’’ and signifies things that are set or 
established, usages that should be observed because they are established. It 
also means “ decisions,” in the sense in which that word has been often 
used in this book—decisions as to what is right and customary, decisions 
which embody what is right and customary. The judgments given by the 
Kings in the agorai (or general assemblies in which disputes were heard) 
were themistes. But the word has also the wider, derivative significance of 
decisions on general questions, decisions arrived at as the result of delibera¬ 
tion and consultation and not necessarily concerned with private disputes.’® 
Then there is the derivative verb OtijiutrTeveiv which denotes to declare what 
is right and customary, and especially to rule,’® since the giving of decisions 
is an essential incident of the ruling function, and the ruling function is 
essential to the giving of decisions.®® There is also a goddess Themis in 
Homer. She is an officer of Zeus who performs among the gods functions 
connected on earth with the notion of themis. She is mentioned three times 
in the Homeric poems, as summoning the gods to their assembly,®^ as 
summoning and dismissing assemblies of men,®^ and as being in charge 
of the wine, and perhaps presiding at the banquet of the gods.®® She is, then, 
the goddess of law and order, who mirrors and embodies among the Gods 
the earthly conception of themis. She does not in any sense inspire the 
decisions of men: if any Homeric God performed such a function it was not 
Themis but 2^us. Even he, however, does not inspire decisions, except 
that in the poet’s conception of him the King of the Gods entrusts to human 
kings the power of ruling and deciding, and is wroth if their decisions are 
not straight and right, but are crooked.®^ “ In thy hands,” says Nestor to 
Agamemnon, “ Zeus has put the sceptre and themistes,” ®® by which concrete 

The root is found in rifititn. 

From its meaning of that which is customary there is an occasional use of the word 
as a “ customary payment ” or tribute (//., 9, 156, 298). Cf. the Latin ** consuetudo ** 
and “ customs.” 

’® The furthest point in this respect is reached in one or two passages containing the 
notion that Zeus is angry if that which is right and customary is not impartially meted 
out and upheld in the decisions of disputes; see 11. 1. 238; 16, 385; Od. 19, 109. 

Okuls (both as the common and proper noun) is so declined by Homer; accus. 6e^t<rra, 

’8 See e.g. II., 9, 99. 

’8 In the Odyssey, 9, 114; 11, 569. The same two meanings occur e.g. in the English 
expression ” to rule.” 

8® Compare the Hebrew ” mishpat.” 

81 11., 21,4. 

82 Od., 2, 68. 

88 II., 15, 87. 

84 (rKf)XLo<i see II., 1, 238; 16, 387; Od., 19, 109; contrasted with lOv^s (IL, 23, 580 
and passim), 

88 Tl., 9, 99. As among primitive peoples generally, the prestige of the chief is supported 
by mythological tradition. Agamemnon is the paramount chief. The lesser chiefs 
form a council of elders (ye/oovres) who are also judges (SiifocrjroAoi); see II., 18, 497; 
1, 238; Od., 11, 186. 
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nouns are meant the prerogative of holding the sceptre, and the function 
of giving decisions. Let us, however, assume—what the language of Homer 
does not warrant—that in the poet’s view the King in giving “ decisions ” 
was inspired by Zeus, and in giving “ crooked decisions ” was committing 
a religious offence. Yet such a view is infinitely remote from the notion 
that the law is itself derived from rules of religion, or mixed religion, morality 
and law.®® On the contrary, the language of the Homeric poems, like that of 
other ancient peoples, tells us plainly that according to contemporary notions 
law was made up of custom, judgments and legislation,®’ and that the 
Homeric Greeks created their gods in the image of men and the things of 
men. 


HOEBEL 


The Law of Primitive Man 
(1954) 

The Functions of Law 

Law performs certain functions essential to the maintenance of all but the 
very most simple societies. 

The first is to define relationships among the members of a society, to 
assert what activities are permitted and what are ruled out, so as to maintain 
at least minimal integration between the activities of individuals and groups 
within the society. 

Tlie second is derived from the necessity of taming naked force and direct¬ 
ing force to the maintenance of order. It is the allocation of authority and 
the determination of who may exercise physical coercion as a socially recog¬ 
nized privilege-right, along with the selection of the most effective forms of 
physical sanction to achieve the social ends that the law serves. 

The third is the disposition of trouble cases as they arise. 

The fourth is to redefine relations between individuals and groups as the 
conditions of life change. It is to maintain adaptability.®® 

Purposive definition of personal relations is the primary law-job. Other 
aspects of culture likewise work to this end, and, indeed, the law derives its 
working principles Gural postulates) from postulates previously developed 
in the nonlegal spheres of action. However, the law’s important contribution 
to the basic organization of society as a whole is that the law specifically and 

®® [But cf. ante, 336.] 

Compare the Homeric 8t/c»y, which conveys the same ideas. It is derived from a root 
meaning to “ stretch out the hand,” ” point the way ” (cf. SeUw/u and Hexo/tat, 
H. 15, 88), and signifies a way or usage, the straight or right way, a decision embodying 
what is right. There is no goddess Ainfj in Homer, though there is in Hesiod, Th. 
902. “ to judge,” is common in Homer. 

®® Cf. K, N. Llewellyn, ” The Normative, the Legal, and the Law-jobs: The Problem of 
Juristic Method,” Vale Law Journal, 49:1355-1400 (1940). See also Llewellyn and 
Hoebel, The Cheyenne Way, chap. xi. 
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explicitly defines relations. It sets the expectancies of man to man and group 
to group so that each knows the focus and the limitations of its demand- 
rights on others, its duties to others, its privilege-rights and powers as against 
others, and its immunities and liabilities to the contemplated or attempted 
acts of others. This is the “ bare-bones job,” as Karl Llewellyn likes to call 
it. It is the ordering of the fundamentals of living together. 

No culture has a specific starting point in time; yet in the operation of the 
first function it is as though men were getting together and saying to each 
other, ” Look here! Let’s have a little organization here or we’ll never get 
anywhere with this mess! Let’s have a clear understanding of who’s who, 
what we are to do, and how we are going to do it! ” In its essence it is what 
the social-contract theorists recognized as the foundation of social order. 

The second function of the law—the allocation of authority to exercise 
coercive physical force—is something almost peculiar to things legal. 

Custom has regularity, and so does law. Custom defines relationships, 
and so does law. Custom is sanctioned, and so is law. But the sanctions of 
law may involve physical coercion. Law is distinguished from mere custom 
in that it endows certain selected individuals with the privilege-right of applying 
the sanction of physical coercion, if need be. The legal, let it be repeated, 
has teeth that can bite. But the biting, if it is to be legal and not mere gang¬ 
sterism, can be done only by those persons to whom the law has allocated the 
privilege-right for the affair at hand. 

We have seen that in primitive law authority is a shifting, temporary 
thing. Authority to enforce a norm resides (for private wrongs) with the 
wronged individual and his immediate kinsmen—but only for the duration 
of time necessary to follow through the procedural steps that lead to redress 
or punishment of the culprit. In primitive law the tendency is to allocate 
authority to the party who is directly injured. This is done in part out of 
convenience, for it is easier to let the wronged party assume the responsibility 
for legal action. It is also done because the primitive kinship group, having 
a more vital sense of entity, is naturally charged with a heavier emotional 
effect. In any event, when the community qua community acknowledges 
the exercise of force by a wronged person or his kinship group as correct 
and proper in a given situation, and so restrains the wrongdoer from striking 
back, then law prevails and order triumphs over violence. 

We have also found in our studies of primitive societies that in a limited 
number of situations authority is directly exercised by the community on its 
own behalf. It takes the form of lynch law in some instances where clear pro¬ 
cedures have not been set up in advance, as in the Comanche treatment of 
excessive sorcery and Shoshone treatment of cannibalism. Lynch law among 
primitives, however, is not a backsliding from, or detouring around, established 
formal law as it is with us. It is a first fitful step toward the emergence of 
criminal law in a situation in which the exercise of legal power has not yet 
been refined and allocated to specific persons. It is a blunt crude tool wielded 
by the gang hand of an outraged public. 

Yet lynch law is rare among primitives. Even the simplest of them have 
crystallized standards as to what constitutes criminal behavior, and the 
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exercise of public authority is delegated to official functionaries—the chief¬ 
tain, the council of chiefs, and the council of elders. 

Power may sometimes be personal, as is the power of the bully in the 
society of small boys, and as was to some extent the power of William the 
Conqueror. But personal tyranny is a rare thing among primitives. Brute 
force of the individual does not prevail. Chiefs must have followers. Fol¬ 
lowers always impose limitations on their leaders. Enduring power is always 
institutionalized power. It is transpersonalized. It resides in the office, in 
the social status, rather than in the man. The constitutional structures of 
the several tribes examined in this book have all clearly revealed how political 
and legal authority are in each instance delimited and circumscribed. 

This point is emphasized only to dispel any residue of the hoary political 
philosophies that assumed without basis in fact that primitive societies existed 
under the rule of fang and claw. 

However, the personal still obtrudes. An “ office ” although culturally 
defined is, after all, exercised by an individual. And who that individual is 
at any moment certainly makes a difference. There is leeway in the exercise 
or non-exercise of power just as there are limits. A man may be skilled in 
finding the evidence and the truth in the cases he must judge and in formula¬ 
ting the norms to fit the case in hand—or he may be all thumbs. He may 
be one who thirsts for power and who will wield all he can while grasping 
for more. Or he may shrink from it. Power defined through allocation of 
legal authority is by its nature transpersonalized, yet by the nature of men 
it can never be wholly depersonalized. A Franklin Roosevelt is not a Warren 
Harding. [pp. 275-278] 

The third function of law calls for little additional comment, for the 
disposition of trouble cases has been our main methodological interest and 
has already been the subject of a large part of this book. Some trouble 
cases pose absolutely new problems for solution. In these cases the first 
and second functions may predominate. Yet this is not the situation in the 
instance of most legal clashes in which the problem is not the formulation 
of law to cover a new situation but rather the application of pre-existing 
law. These cases are disposed of in accordance with legal norms already 
set before the issue in question arises. The job is to clean the case up, to 
suppress or penalize the illegal behavior and to bring the relations of the dis¬ 
putants back into balance, so that life may resume its normal course. This 
type of law-work has frequently been compared to work of the medical 
practitioner. It is family doctor stuff, essential to keeping the social body on 
its feet. In more homely terms, Llewellyn has called it, “ garage-repair work 
on the general order of the group when that general order misses fire, or 
grinds gears, or even threatens a total breakdown.” *® It is not ordinarily 
concerned with grand design, as is the first law-job. Nor is it concerned with 
redesign as is the fourth. It works to clean up all the little social messes 
(and the occasional big ones) that recurrently arise between the members of 
the society from day to day. 

Most of the trouble cases do not, in a civilized society, of themselves 
•• Llewellyn, “ The Normative, the Legal, and the Law-jobs,” p. 1375. 
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loom large on the social scene, although in a small community even one can 
lead directly to a social explosion if not successfully cleaned up. Indeed, in 
a primitive society the individual case always holds the threat of a little civil 
war if procedure breaks down, for from its inception it sets kin group against 
kin group—and if it comes to fighting, the number of kinsmen who will 
be involved is almost always immediately enlarged. The fight may engulf 
a large part of the tribe in internecine throat-cutting. Relatively speaking, 
each run-of-the-mill trouble case in primitive law imposes a more pressing 
demand for settlement upon the legal system than is the case with us. 

While system and integration are essential, flexibility and constant revision 
are no less so. Law is a dynamic process in which few solutions can be per¬ 
manent. Hence, the fourth function of law: the redefinition of relations and 
the reorientation of expectancies. 

Initiative with scope to work means new problems for the law. New 
inventions, new ideas, new behaviors keep creeping in. Especially do new 
behaviors creep in, nay, sweep in, when two unlike societies come newly into 
close contact. Then the law is called upon to decide what principles shall be 
applied to conflicts of claims rooted in disparate cultures. Do the new 
claims fit comfortably to the old postulates ? Must tlie newly realized 
ways of behaving be wholly rejected and legally suppressed because they are 
out of harmony with the old values ? Or can they be modified here and altered 
there to gain legal acceptance ? Or can the more difficult operation of altering 
or even junking old postulates to accommodate a new way be faced ? Or 
can fictions be framed that can lull the mind into acceptance of the disparate 
new without the wrench of acknowledged junking of the old ? What is it 
that is wanted ? The known and habitual, or the promise of the new and 
untested ? Men may neglect to turn the law to the answer of such questions. 
But they do not for long. Trouble cases generated by the new keep marching 
in. And the fourth law-job presses for attention. 

Recapitulation of just one Cheyenne case will throw the process into focus. 
The acquisition of horses greatly altered all Plains Indian cultures. One impor¬ 
tant Cheyenne basic postulate ran, “ Except for land and tribal fetishes, all 
material goods are private property, but they should be generously shared 
with others.” When it came to horses, this led some men to expect that they 
could freely borrow horses without even the courtesy of asking. For horse 
owners this got to the point of becoming a serious nuisance, as in the cases of 
Pawnee and Wolf Lies Down.^i Wolf Lies Down put his trouble case to 
the members of the Elk Soldier Society. They got his horse back for him 
with a handsome free-will offering of additional “damages” from the 
defendant to boot. The trouble case was neatly disposed of. But the Elk 
Soldiers did not stop there. There was some preventive channeling of future 
behavior to be done. Hence the “ Now we shall make a new rule. There 
shall be no more borrowing of horses without asking. If any man takes 
another’s goods without asking, we will go over and get them back for him. 
More than that, if the taker tries to keep them, we will give him a whipping.” 

[This refers to the basic jural postulates of the particular society: c/. ante^ 201.1 

[See pp. 146-149 of Hoebel’s book.] 
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Here was the fourth function of law being performed. The lines for future 
conduct re horses were made clear. 

Work under Function IV represents social planning brought into 
focus by the case of the instant and with an eye to the future. 

The problem of reorienting conduct and redirecting it through the law 
when new issues emerge is always tied to the bare-bones demand of basic 
organization and the minimal maintenance of order and regularity. It may 
also shade over into work colored by a greater or lesser desire to achieve 
more than a minimum of smoothness in social relations. When this becomes 
an important aspect of law-work, a special aspect of law-ways activity may 
be recognized: the creation of techniques that efficiently and effectively 
solve the problems posed to all the other law-jobs so that the basic values of 
the society are realized through the law and not frustrated by it. 

The doing of it has been called by Llewellyn “ Juristic Method.’* It is 
the method not only of getting the law-jobs done but doing them with a sure 
touch for the net effect that results in smoothness in the doing and a har¬ 
monious wedding of what is aspired to by men and what is achieved through 
the law. It is the work not just of the craftsman but of the master craftsman 
—the kind of man the Polynesians call Tui Thonga^ Great Adept. 

Skill in juristic method may be the unique quality of a great judge or 
chief who judges for his people. In which case you may have a single man, 
or occasional men, cropping up to soften hard-shell legalism. Or it may 
become an institutional quality of a whole system in which a tradition of 
method is to keep one eye on the ultimate social goals of men and another 
on the working machinery to see that it is steering toward those goals. For 
juristic method, while it works on the immediate grievance to see that 
“ justice ” receives its due, also looks beyond to discern as far as possible the 
ultimate effect of the social policy that the ratio decidendi will produce. It 
weighs and balances the “ rights ” of the individual in this particular case 
against the need for order per se and the far-running needs of the group as 
a whole. It recognizes that regularity exists not only for the sake of regularity, 
which is no Ding an sich, but as a means to social and individual existence. 
But it also knows that absolute regularity is impossible in social physiology. 
It seeks as best it may to keep the working law flexible enough to allow leeway 
at the points where leeway will not cause the social fabric to part at the seams, 
and at the same time it seeks to maintain sufficient stiffness in the fibre of the 
law so that it will not lose its binding effect. 

The Cheyenne Indians possessed effective juristic method as an institu¬ 
tional phase of their culture. A few men were shown up in our cases as not 
possessing the skill (like Bull Kills Him, who shot and killed the five horses 
in dispute on the ground that if he could not legally have all five, the other 
fellow would not either),® ^ but in Cheyenne case after Cheyenne case it is 
shown at work in the action of any number of men. It was a general feature 
of Cheyenne law-ways, and on the matter of normality of juristic skill among 
the Cheyennes we wrote in 1940: 

[See 361.1 

Llewellyn and Hoebel, p. 224. 
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The question recurs now on the matter of the generality or normality 
of juristic skill among the Cheyennes. One piece of the evidence is that 
neither Grinnell nor we had any word of persons famous for their 
wisdom in handling trouble-cases. If skill therein were not known, 
indeed familiar in the culture, this would mean nothing. But when skill 
is familiar in use, and recognized in its result, then absence of reputation 
for skill is a matter for remark . . . When an important skill exists and 
is practiced with high frequency, but goes unremarked on by those 
among whom it is practiced, the simplest and most likely explanation is 
that the skill is too general to deserve explicit mention.®* 

Juristic method was at work on a low scale when the old men of an 
Australian tribe developed the ritual of expiatory combat and put it into 
effect as a means of lessening the harsh consequences of the legal rule of 
talion. It was blunderingly sought after by the Ashanti chief who put the 
culpability of the drunk and the madman to the test of the burning house. It 
is generally present in the successful work of the Ifugao monkalun with his 
cajoling, wheedling, and threatening suggestions of “ reasonable ” solutions 
of cases to both sides of hardheaded litigants. 

It is absent in the poison ordeal of the Azande and the trial by red-hot 
bolo of the Ifugao. 

Admittedly it would be hard, if not impossible, to scale a society on a 
measure of juristic method. Yet, grossly perceived, it can be seen to exist 
among primitives, often in large degree, and I venture to state in larger 
degree than in the archaic law of some of the Mediterranean civilizations, 
and in England after the Common Law had hardened and before Equity 
had been created to counteract its unreasonable effects. 

If ever Sir Henry Maine fixed an erroneous notion on modern legal 
historians, it was the idea that primitive law, once formulated, is stiff and 
ritualistic (and by implication weak in juristic method).®^ The sample of case 
materials that has been set forth in this book has surely shown a large amount 
of flexible action in haggling (viewed dimly) and argument (viewed generously) 
over substance and penalty. In most primitive trouble cases the situation is 
surprisingly fluid, but flowing within channels that are built by the pre-existing 
law and moving to a reasonably predictable settlement. The channels, 
however, shift and bend like the course of a meandering river across the bed 
of a flat flood plain, though flowing ever in a given direction. Men are at 
work on the law. 

The very fact that the bulk of the substance and procedure of primitive 
law emerges through case action involving claim and counterclaim, pleading 
and counterpleading, tends to keep legal behavior relatively close to the pre¬ 
vailing social values. Which way a new issue will go will depend not alone 
upon the facts but also upon the skill of the litigants in framing the issue and 
arguing the relevance of their respective positions to the prevailing social 
ideas of right conduct and group well-being—or upon persuasiveness in 
argument that a new orientation of values is in order to meet changed 

»* Ibid,, p. 329. 

Maine, Ancient Law, esp. chaps, ii and iv. 



364 


Custom and the Historical School 


conditions, even though the tough man and his kinsman, though “ wrong,” 
may sometimes make his position stick with naked force. Thus, the wise 
claimant argues his case not in terms of “ this is good for me ” but rather by 
maintaining ” this is what we all want and should do.” If he is a primitive 
advocate, it is more likely than not that he will also insist, if he can, that this 
is the way it has been from time immemorial. But the past certainly has no 
inflexible grip on primitive law. 

Fiction is one of the great devices of juristic method by means of which 
men fit new legal norms into old principles so as to reorient conduct without 
the need to junk long-standing postulates. Except for the universal practice 
of adoption, whereby outsiders are identified as if they are actually kinsmen, 
primitive men do not have to rely too heavily on the subterfuge of fiction to 
achieve legal change. Nevertheless, when the need is there many tribes have 
had recourse to its use. 

An outstanding example may be found in adoptive marriage among the 
patrilineal groups of Indonesia. The important value for these people is 
to maintain the unbroken continuity of the paternal lineage. To do this, a 
family without sons adopts their daughter's husband as a ” son ” with the 
effect that her children remain within their clan and their inheritance will 
remain within their line.®’ [pp. 279-284] 

Thus far ... we have been concerned with the functions of law in their 
universal aspects. Do these lead to universal principles of content ? Yes, 
but among the highly diversified cultures of the primitive world they are few 
and very generalized for the most part. 

The one assumption of overwhelming importance underlying all primitive 
legal and social systems is the postulation of magico-religious forces as being 
superior to men, and also that spirit beings have emotional intelligence 
similar to man’s. Its effect on the law systems was shown in the previous 
chapter to be variable. It is strongest in its consequences among those peoples 
whose religion emphasizes the role of ancestral spirits, and where the anger of 
spirits is believed to jeopardize the well-being of the entire society. The sins 
that arouse such anger are almost certainly taken up by the law as crimes. 
Almost universally, excessive abuse of personal control of supernatural 
powers (sorcery out of hand) is treated as a crime. On the other hand, 
appeal to the supernatural to solve problems of evidence through use of 
oracles, divination, conditional curse or oath is a very nearly universal legal 
device. 

Homicide within the society is, under one set of conditions or another, 
legally prohibited everywhere. Likewise, it is universally recognized as a 
privilege-right under certain circumstances, either in self-defense against 
illegal, extreme assault (including sorcery) or as a sanction for certain illegal 
acts. 

Virtually every society assumes the relative social inferiority of 
women (the Ifugao are one exception) and allows male relatives and husbands 

** Any assumption which conceals, or affects to conceal, the fact that a rule of law has 

undergone alteration, its letter remaining unchanged, its operation being modified.*' 

Maine, Ancient Law^ p. 2S. 

Ter Haar, Adat Law in Indonesia, pp. 175-176. 
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demand-rights and privilege-rights, powers and immunities, in relation to 
their female relatives and wives that do not find their equivalents on behalf 
of the women as against the males. Thus it appears to be universal on the 
primitive level (and general on the civilized level) that the husband may kill 
the adulterous wife caught in flagrante delicto. For the wife to enjoy such 
a privilege-right is most rare. 

Law universally supports the principle of relative exclusiveness in marital 
rights. Adultery seems always to be punishable under the law, although 
just what constitutes adultery will be variable as marriage and kinship forms 
vary. The right to life and the right to wife are legal fundamentals. All 
legal systems, primitive and civilized, assume the importance of the kinship 
group, and all support it as a medium of inheritance of property rights. 

All legal systems give cognizance to the existence of rights to private 
property in some goods; but among primitives land is legally treated as belong¬ 
ing directly or ultimately to the tribe or the kinship group; it is rarely sustained 
legally as an object of private property. 

When the law-jobs get done, these norms inevitably become the common 
denominator of legal culture. But the functions of law, whatever the norms 
they may give rise to in any particular society, are what constitute the crucial 
universal elements of the law. Any one or half-hundred societies may select 
one rule of law and not another—the range is wide—but none can ignore 
the law-jobs. In the last analysis, that the law-jobs get done is more important 
than how they are done. Their minimal doing is an imperative of social 
existence. Their doing with juristic finesse is an achievement of high skill. 

[pp. 285-287] 


M. GLUCKMAN 
Judicial Process among the Barotse 
(1955) 

Law and “ Regularities ” 

For the Lozi*® mulao is law and order wherever it occurs. It includes 
regularities in rainfall and seasons, movements of the sun and moon, night 
and day, growth of crops, human physiology; and it also covers all regularities 
in human conduct, personal, tribal, and general. [p. 230] 

Sources of Law 

In the judicial process we see the law as a body of rules applied to a set of 
facts which have been proved in evidence. The judges, in the above terms, 
state that such and such legal rules will be enforced in this dispute: by their 
very statement they make those rules legal. They extract these particular 
rules from all the rules * accepted by all normal members of the society as 
defining right and reasonable ways in which persons ought to behave in 
relation to each other and to things ’ (p. 229). In this selection they should 


®® [A people of Barotseland: see op. cit., p* L] 
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be guided by certain criteria and rules. For the body of the law in Loziland 
consists of rules of varying type and origin. These are the various material 
‘ sources of the law ’ as commonly defined in Western jurisprudence. In 
Lozi, as in Western, jurisprudence these sources are customs, judicial pre¬ 
cedents, legislation, equity, the laws of natural morality and of nations, and 
good morals and public policy. A further source, not usually listed by juris¬ 
prudents, is natural necessities—the laws or regularities operating in the 
environment and in human beings and criminals. [p. 231] 

When the court comes to give its decision, the judges cannot consult 
accumulated and sifted statutes or precedents, or other records. The judges 
remember and cite those precedents which seem to accord with their moral 
judgment, and even incidents which never came to trial for the very reason 
that they exhibited moral behaviour. Moreover, in the same way as the 
absence of detailed previous precedents does not restrict the judges’ moral 
discretion, so this absence appears to prevent all of them feeling that their 
decision on the case under trial establishes an absolute precedent for the 
future. [p. 234] 

Though they are well aware that changes have been made, and cite 
and date certain of these clianges, they probably tend in the absence of written 
records to give a greater antiquity to some rules than these rightfully have. 
Indeed, since the form of judgment is often the bare affirmation that ‘ this 
is our law—we know it of old the judges can confer antiquity on compara¬ 
tively recent innovations. They could, indeed, enforce new usages, dating 
from the arrival of the British, as established custom. The law as a whole is 
‘ received tradition present in the minds of the judges and drawn from 
living relations about them: hence it has an inherent mutability which reflects 
changes in social life and in the individuals who participate in that life. 

Because the Lozi courts are applying an unwritten law, they cannot make 
a thorough survey of its various sources. Indeed, I have never seen a kuta 
refer to written records of Ordinances, of their own rules, or of past decisions. 
Statutes, including those few well-known parts of British legislation which 
Lozi courts enforce, are not numerous and cover limited spheres of action. 
Their own edicts are stated in simple sentences: they reduce British prolixity 
to similar simplicity. Judicial precedents tend to be regarded as illustrating 
the application or enforcement of custom, rather than as a separate source 
of law. In Loziland custom is still the main part of ‘ the common law ’. 
This necessarily affects the manner of its enforcements in adjudication, 
where it forms a source on which the judges draw.®® [p. 236] 

Custom 

Lozi themselves think of tribal customs as a part of law and a source of 
legal rulings in somewhat this fashion. Customs {mikwa) are by no means 
the same thing as laws (milao). Since the Lozi themselves are dominant in 
Barotse courts the distinction between law and custom, and the treatment 
of custom as a source of law, emerges most clearly in reference to the customs 

[A kind of native council or court: see Gluckman, p. 9]. 

Cf. Kem, F., Kingship and Law in the Middle Ages (tr. by S. B. Chrimes), Oxford: 

Blackwell (1948). p. 179. 
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of subject and foreign tribes. The kuta will not enforce other tribes’ customs 
where it considers these conflict with Lozi law. Judges state : ‘ The law 
(mulad) of the kuta vetoes {uhana) this custom (mukwa <?).’ Similarly, though 
less often, they say that ‘ the law of the kuta vetoes this custom ’ in consider¬ 
ing Lozi custom. Moreover, they recognize explicitly that ‘ the law of the 
kuta ’ enforces observance of some customs, but not of all. I have never 
myself heard a Lozi individual or judge use the combination ‘ laws and 
customs ’ of the Lozi nation {milao ni mikwa yasicaba sa Malozi), which 
occurs in the Barotse Native Courts Ordinance (12), and is commonly used 
by Europeans in similar contexts. The Lozi speak of ‘ laws ’ and * customs ’ 
separately, though they may use the words interchangeably. [p. 237] 

The Lozi themselves are a comparatively homogeneous people, and the 
judges are drawn from and related by kinship throughout the populace, 
which is not cut by class divisions. Hence judges do not call for evidence 
on what Lozi custom is. At least I never heard of this, and when I suggested 
it as a possible need they laughed at me. Judges know what Lozi custom is. 
There is no fiction of judicial ignorance, and judicial notice is unrestricted: 
it embraces every aspect of life. [pp. 238-239] 


Morality 


‘ Morality * serves as a source of Lozi judicial decision first in that it 
bridges the all-important gap between the law and evidence of the facts. 
This gap can only be partially crossed by formal logic: morality selects from 
the evidence those premisses of fact which provide the foundations on which 
the bridge of judgment unites facts to law. The parties’ pleadings, in which 
they state both their cases and their view of what is the applicable law begins 
the process, because every rule of law is a value-judgment. I know of no 
concept of Lozi law which has not a high ethical implication. Furthermore 
... the very description of the facts is similarly impregnated with judgments 
of approval and disapproval. Even false evidence tries to make action appear 
reasonable in terms of common values. Therefore to apply law in any way at 
all to facts involves a process of moral selection from the evidence which is 
likely to condition the whole judicial process. Secondly, as we have just 
seen, moral considerations guide the selection of appropriate rules of laws 
and precedents for application. Thus morality operates in almost all disputes 
between kin, and between lords and underlings, as general equity, * a liberal 
and humane interpretation of law in general, so far as that is possible without 
actual antagonism to the law itself’ (C. K. Allen). 

Thirdly, exhortations of morality are used to awaken the consciences 
of litigants to accept judgments, which are sermons on parental, filial, and 
brotherly love. It is important in this process that the litigants themselves 
have the same norms as judges, and indeed even lie in terms of those norms. 

[p. 259] 


Law and Custom 


1 suggested in introducing this chapter, that certain false problems had crepi 
into the analysis of primitive law because of a tendency to regard it as some¬ 
thing quite different from developed law. One of these false problems is 
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the attempt to find a distinction between law and custom, as if they are in 
some sense antithetical concepts. Law can only be posed in antithesis to 
non-law. Custom has the regularity of law but is a different kind of social 
fact. As we have seen, the judges may use even the least important of customs 
as a check on the varied flow of social life. Therefore the jurisprudential 
conception of custom as one source of law, in the sense of judicial decision, 
and also as a part of the whole corpus Juris, can be applied without distortion 
to the Lozi data. Lozi judges draw on custom to give their verdicts. They 
state this explicitly. In doing so they also clearly speak of customs as forming, 
with statutes and other rules, part of the whole body of law of their nation 
(mulao wasicaba) —the Lozi corpus Juris. This is likely to be true of all 
simple societies which have courts. [pp. 261-262] 

Judicial logic thus operates within a social and cultural milieu, and to a 
large extent applies and develops the law along historical and customary 
lines. But since custom is not consulted in written records, many customs 
are those, if not of today, at most of yesterday. Therefore customs still 
have creative energy for Lozi law. They possess this energy in two ways. 
Cardozo concluded of Anglo-American law that 

undoubtedly the creative energy of custom in the development of com¬ 
mon law is less today than it was in bygone times ... It is, however, 
not so much in the making of new rules as in the application of old ones 
that the creative energy of custom most often manifests itself today. 
General standards of right and duty are established. Custom must 
determine whether there has been adherence or departure.^ 

Custom in the first sense still produces new rulings of the Lozi kuta, as on 
rights of kinsmen to each other’s help and property. Custom in the second 
manner is at work in every case in present-day situations, determining how 
the judges will define and specify, and apply, basic concepts by customary 
and reasonable standards—^law itself, right and duty, liability, the motiva¬ 
tions of upright incumbents of all social positions. As Cardozo said, this 
application of customary usage and standards by the criteria of what a reason¬ 
able person would do, leads to consideration of what he has called ' the 
method of sociology in the judicial process ’. This raises a new and funda¬ 
mental problem: the nature and operational value of legal concepts them¬ 
selves. [pp. 289-290] 


‘ Certainty ’ and ‘ Uncertainty ’ in Law 

Lozi law thus exists both as a body of rules to which people ought to conform 
and which the courts ought to enforce, and as a series of specific judgments 
on particular disputes, which are the law for those disputes. These are law 
in general (corpus Juris) and law in action (adjudication). The two not only 
may diverge, as obviously where a judge gives a partial or other bad decision; 
but they cannot coincide because they are quite different kinds of social 
phenomena. Lozi law in general is partly a body of very general principles 
relating general and flexible concepts (e.g. * you cannot sue your host if a 
fishbone sticks in your throat ’— volenti non fit injuria), and partly a body 


^ Nature of the Judicial Process, pp. 59 and 62. 
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of general statements about the relationships of social positions (e.g. if you 
leave the village you lose rights in its land; a son must respect and care for his 
father). These are general relations between general concepts which are 
applicable to many different situations. They are contained in a variety of 
sources: statutes, precedents, customary practice, usage, good morals, equity 
—I need not repeat the full list. Law in action applies the law in general to 
diverse actual situations, and draws on all these sources, but does so usually 
by emphasizing the moral decision. The judges also draw on presumptions 
about standardized usages, both of conduct and misconduct, in evaluating 
the evidence. In these processes they manipulate the general principles and 
the particular rules and usages of law in an attempt to achieve justice. Some¬ 
times they cannot do so because statutory or customary rules apply too 
precisely. But since their main task is to specify a series of flexible concepts 
(ranging from ‘ law ’ itself to ‘ leaves the village ’), for the particular dispute, 
they introduce through these concepts and their interconnections equitable 
argument to assess reasonable performance of duties and reasonable exercise 
of rights. The varied flexibility of the key concepts of Lozi law and ethics 
is one of their attributes as instruments of argument. It enables the law to 
cover various situations and to develop so that it can accommodate social 
change. In this way the law in general is channelled through law in action to 
cover the infinite variety of situations in social life. Each legal ruling is 
unique to its situation of dispute: it is stated in terms of fixed principles. 

The Lozi judicial process is thus centrally the specification of general con¬ 
cepts, with moral implications, in order to apply them to specific circumstances 
so as to defend established and emergent values of rightdoing. These con¬ 
cepts can be arranged in a hierarchy in which the most important—law itself, 
right, duty, and wrong—are widest in their generality, and have multiple 
referents. Other more limited elastic concepts refer to human motivations 
and these operate in the context of similarly more limited concepts of social 
positions. General and flexible standards of reasonableness, rightness, and 
customariness pervade the hierarchy. This scries of concepts operates in 
actual life through other concepts of twofold flexibility, which define the 
process of trial and judgment on evidence. This is the logical process by which 
Lozi law is made the final enforcing agency to relate ideals to the actualities 
of social life. The ‘ certainty ’ of law resides in the ‘ uncertainty ’ of its basic 
concepts. I hope my flexible use of ‘ certainty ’ here does not negate entirely 
the value, or the resolution, of this paradox. [pp. 325-326] 


JUSTINIAN 

Digest 

Book I, Title 3 (transl., Monroe) 

Custom 

JuLiANUs (Digest 84) In any kinds of cases in which there are no written 
laws the rule which ought to be observed is that which has come to prevail 
by use and custom; and should there in any case be no such rule assignable, 
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then what comes nearest and answers to one; if even this cannot be found, 
then we ought to go by the law in use in the city of Rome. 1. Immemorial 
custom is observed as a statute, not unreasonably; and this is what is called 
the law established by usage. Indeed, inasmuch as statutes themselves are 
binding for no other reason than because they are accepted by the judgment 
of the people, so anything whatever which the people show their approval 
of, even where there is no written rule, ought properly to be equally binding 
on all; what difference does it make whether the people declare their will 
by their votes, or by positive acts and conduct ? On this principle it is also 
admitted law, and very rightly so, that statutes are abrogated not only by the 
voice of one who moves to repeal them (suffragio legislatoris), but also by the 
fact of their falling out of use by common consent. 

Ulpianus (on the office of Proconsul 1) It is the practice for custom of 
long standing to be observed for law and statute in all such matters as are 
not regulated by written rules. 

The same (ibid, 4) Where anyone is found to be conhdent as to the cus¬ 
tom of a city or province, I am of opinion that a question which ought to be 
asked first of all is this: Has the custom ever been confirmed by a judicial 
sentence delivered after objections were heard? 

Hermogenianus (Epitomes oj law 1) We may add that rules of law 
which have the sanction of long-established custom and have been kept up 
for a great number of years, may be treated as being the subject of a tacit 
agreement on the part of the citizens in general, and are as fully maintained 
as those which exist in writing. 

Paulus (on Sabinus 7) In fact especial weight is allowed to a rule which 
has met with such approval that it was not necessary to embody it in writing. 

The Same (Questions 1) If a question is raised as to the interpretation 
of a statute, we must first inquire what was the rule of law which the state 
observed previously in cases of the same kind; custom is the best interpreter 
of statutes. 

Callistratus (Questions 1) In fact the reigning Emperor Severus laid down 
that where doubts occur owing to the wording of a statute, in such a case 
custom or the authority of constant decisions given to the same kind of effect 
ought to have the force of a statute. 

Celsus (Digest 23) When some rule has been introduced which was not 
arrived at by any legal principle, but was founded on a mistake and subse¬ 
quently maintained by mere custom, it is not to be applied to similar cases. 

Modestinus (Rules 1) Accordingly all rules were either made through 
agreement or established by necessity or fixed by custom. [pp. 22-23] 


JUSTINIAN 

Institutes 

I, 2. 9 (transl., R. W. Lee) 

Unwritten law consists of rules approved by usage; for long-continued 
custom approved by the consent of those who use it imitates a statute. 
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Historical Introduction to Roman Law 


(2Dd ed.) 


Custom 

In a famous text Justinian, following Ulpian, divides the law into ius script urn 
and ius non scriptunu^ By ius non scriptum only custom is meant; all other 
law, that derived from responsa prudentium and magisterial edicts, as well 
as that enacted by leges^ plehiscita, senatus consulta and imperial constitutions, 
is classed as written.^ It is thus clear that the term “ written law ” is being 
used in a perfectly literal sense, not in the modem sense in which it is equiva¬ 
lent to enacted or statute law.-* Responsa prudentium arc not statutes but 
they exist in writing and the law which they lay down is thus classed as written. 
Customary law on the other hand is unwritten because it can be discovered, 
not by reading any document, but only by observing what people actually do. 

The general principle tliat custom can create law is recognized in numerous 
texts, and some rules and institutions (not a great number) are ascribed to 
a customary origin,* but no Roman writer appears to have thought deeply 
about the matter, and, as soon as we ask detailed questions, either of theory 
or of practice, we come upon difficulties. The only theoretical justification 
for the validity of custom given by the jurists is that it is based upon the 
consent of the people, Julian puts this most forcibly when he says “ since 
statutes themselves bind us only because they have been accepted by the 
judgment of the people, it is right that what the people has approved without 
any writing should be binding on all For what does it matter whether the 
people declares its wishes by vote or by its actual conduct? ” ® These words 
may appear disingenuous in the mouth of a jurist who wrote at a time when 
supreme power had passed from the people to the emperor, but it must be 
remembered that the theory of popular sovereignty remained, not only in 
the principate, but much later. Even so, however, the explanation is un¬ 
satisfactory, for the number of persons who actually have occasion to follow 
any particular custom can scarcely ever amount to a majority of the citizens 
entitled to vote. 

^ J. 1. 2. 3; D. 1. 1. 6. 1. Interpolated, according to Perozzi, Istituzioni di diritto romano 
(2nd cd. 1928), 1. 42. 

* Pomponius, D. 1. 2. 2. 5, classes the law arising from disputatio fori as unwritten, 
perhaps because he was writing before Hadrian’s enactment concerning responsa. 
However Perozzi, loc. cit., holds the words sine scripto to be interpolated here and in 
§ 12 eod. Cf. Baviera, Scr. Giur. 1. 62. 

* Blackstone, Commentaries, 1. 63. 

* E.g. the interdiction of prodigals (Paul Sent, ill. 4. 7; D. 27. 10. 1. pr.); pupill^ 
substitution (D. 28. 6. 2. pr.); the prohibition of gifts between husband and wife 
(D. 24. 1. 1), though this rule is now held by some to be statutory; patria poiestas 
(D. 1. 6. 8. pr.): prohibited degrees (D. 23. 2. 8; 39. 1). 

® D. 1. 3. 32.1. But V. Steinwonter, “ Zur Lehre vom Gewohnheitsrechte ** (St Bonfante, 
11. 419-440), who regards the whole theory as a post-classical importation from Greek 
philosophy. Cf. Schulz, Principles, 14; Legal Science, 24,342; Schiller, Virginia Law 
Review, xxiv (1938), 268"282. 
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The practical rules which modem systems have evolved for testing the 
validity of an alleged custom are in fact partly taken from Roman texts, 
but the Roman rules themselves never received any exact formulation. At 
no time was it laid down how old a custom must be, and, though it is said 
that custom cannot prevail against reason,^ this text is post-classical and is not 
further explained. The greatest difficulty has always been felt about the rela¬ 
tion between custom and statute. If, as Julian’s theory has it, custom is itself 
a sort of statute, then it follows of necessity that a statute can be repealed 
as easily by the growth of a contrary custom as by another statute, and this 
is expressly stated by Julian. On the other hand the same constitution which 
denies the validity of a custom against reason says that it cannot prevail 
against statute. From the frequent repetition of the theory given by Julian * 
and from the actual examples of statutory rules said to have fallen into disuse,*’ 
we can probably say that the general classical opinion would have been that 
custom could prevail against statute. The contrary text is not only post- 
classical, but, it has been suggested, was intended to deal with a case in which 
some provincials, in spite of the extension of Roman law to them by the 
constitutio Antoniniana^ desired to assert the validity of their native law, on 
the ground that its rules had survived as local custom and, so far as the locality 
was concerned, abrogated the Roman law.®^ The fact is that too many 
different things are included by the different expressions which we translate 
“ custom ” {mas (maiorum)^ mores^ usus; consuetudo\ and too little distinction 
is drawn between them for us to formulate rules with any certainty. Sometimes 
what is meant is that an institution forms part of the primeval Roman law, 
and here mos or mores is generally used sometimes the practice of the 
courts is meant, or a series of precedents which the Romans do not distinguish 
from what a modern lawyer calls custom. Custom is not clearly dis¬ 
tinguished from usage, nor general from particular custom, though it is 
to the latter that many of the texts refer,^^ and there can be no doubt that 
local custom was, even after the constitutio Antoniniana, admitted as a sub¬ 
sidiary authority. 

On the whole however it remains true to say that in the classical period 
custom, at any rate as we understand it, was not a very fruitful source of 
law, except indeed in the constitutional sphere, where the Romans did not 

^ C. 8. 52. 2: Consuetudinis ususque longaevi non vilis auctoritas est^ verum non usque 
adeo sui valitura momento, ut out rationem vincat out legem (a.d. 319). 

8 J. 1. 2. 9; Ulp. 1. 4; D. 1. 3. 35; cf. Cic. de /«v. ii. 22. 67. 

• Cap. II of the lex Aquilia (D. 9. 2. 27. 4, interp.); the penalties laid down by the XII 
Tables for iniuria (J. 4. 4. 7); lex Genucia on usury; Appian, Bell. Civ. i. 54; Val. Max. 
IX. 7. 4. 

8a Mitteis, Reichsrecht, 163. 

18 E.g. patria potestas, Allen, Law in the Making, 4th ed. 77. 

11 D. 1. 3. 38: Nam imperator noster Severus rescripsit in ambiguitatibus quae ex legibus 
proficiscuntur consuetudinem aut rerum perpetuo similiter iudicatarum auctoritatem vim 
legis obtinere debere. D. 47. 11.9 refers to the custom of the proconsuKs court in 
punishing crimes peculiar to the province. Cf. D. 50. 1. 25. 

18 i.e. usages which have no binding authority in themselves but are deemed to be 
implied in a contract unless the parties expressly exclude them; v. Allen, op. cit. 130. 
Salmond, Jurisprudence (1924), 211 sqq„ uses ** conventional custom ** in this sense. 
For usage used to explain provisions of a will v. D. 32.65. 7. 

18 E.g. C. 8. 52. 1. 
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recognize it, for, as we have seen, much of the emperor’s power, and indeed 
partly that of the senate, cannot be attributed strictly either to any enactment 
or to the application of existing republican rules. But in the sphere of private 
law the main development takes place—apart from legislation—by juristic 
and judicial interpretation. [pp. 363-365] 


JUSTINIAN 
Codcy 8. 52 

1. Constitution of Alexander {Severus) A,D, 224: 

After proof of these matters which have frequently been con¬ 
sidered in the town in disputes of the same character, the governor will 
inquire into the case and give his decision. For both previous custom 
and the reason which gave rise to the custom must be observed, and 
the governor of the province should ensure that nothing is done contrary 
to long custom. 

2. Constitution of Constantine (the Grcat)^ A.D, 319: 

The authority of custom and long usage is not worthless; yet it shaU 
not have such independent force that it may prevail over reason or 
statute. 

3. Constitution of Leo (I) and Anthemius^ A,D, 469: 

A custom which has been approved from ancient times and has been 
steadfastly observed imitates even statutes themselves and holds good: 
and wc decree that the force of a perpetual statute should be given to a 
rule which is known to have been observed by courts,^® councils, cities, 
principiiSy or corporations. 


H, F. JOLOWICZ 
Roman Foundations of Modern Law 
(1957) 

Not only were the systems with which the revived Roman law came into 
contact themselves customary, but the medieval mind looked to custom as 
the ultimate authority in any case, and Gratian, for instance, put all human 
law, as opposed to divine or natural law, under the heading of mores The 
boundaries of Justinian’s classification were also consequentially shifted. 
For him custom had been essentially unwritten law, but lack of writing was 

[Patio « either reasoning or reasonableness.] 

[Officiis ** either courts or public offices.] 

[Principiis « military councils or possibly military courts.] 

Decretuniy D. 1. He even required that a statute should be confirmed by usage, 
Decretum, D. iv. after c. 3. 
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no longer of the essence, and the Post-glossators criticized Azo’s definition 
(which followed Justinian) precisely on this ground. What mattered 
was not the form but the method of creation, and customary rules did not 
change their character if they came to be written down, and not even when 
this was done authoritatively, as it frequently was, in the case for instance 
of the ‘ statutes ’ of the Italian city-states, or the French coutumes. From the 
point of view however of Roman law, regarding itself as supreme, native law 
of this sort could only be justified provided it conformed to the Roman rules, 
and this was the theoretical position in Germany so long as the validity of 
the Roman system could be based on the idea that the Empire was still 
identical with that over which Justinian had ruled. Where on the other hand, 
as in France or the Low Countries, this idea did not prevail—and after it 
had ceased to prevail in Germany—the reception of the Roman system itself 
could only be explained on the ground of custom, and it was, as Savigny 
said,^® the most remarkable feat that customary law had ever achieved. In 
the same way Blackstone had to account for the validity of parts of the Civil 
and Canon laws in England by classifying them as ‘ those peculiar laws which 
by custom are adopted and used only in certain particular courts and juris¬ 
dictions One result of this development has been that the comparatively 
few Roman texts on the subject have been discussed back and forth through 
the centuries, and have even played some part in the modem controversies 
arising out of the theories of the Historical School. Strictly, indeed, as 
Savigny indicates,*^ the texts are irrelevant on these theories, for they are like 
the rest of the rules concerning sources, part of public law, and so not (in 
his view) received. Also, clearly if, as he held, all law rests on the public 
feeling for what is right, and if custom is the clearest indication of that feeling, 
the rules so evidenced must be valid, whatever the Roman or any other system 
may say about the matter. But Savigny, like other writers, does discuss the 
texts, though in a faintly condescending manner, because it is advisable to 
be clear about the nature of the acts which will normally (though not neces¬ 
sarily) provide evidence of the people's conviction of what is right. He also 
admits that in some cases of comparative indifference it is the repeated acts 
themselves which generate this conviction.Subsequent writers have by 
no means all agreed with the Historical School, but the debate has continued 
on the lines laid down by them. When they wrote, the existing codes were 
hostile to custom, having been composed during the period of exaggerated 
faith in the efficacy of statute, and in general allowed no validity to custom 
except in those cases where the statute expressly referred to it.®^ The first 

‘ lus non scriptum diutumis moribus introductum.* i. 78. 

2® Comm. 79; Grotius, i. ii. 22 (p. 11): ‘The Roman laws . . . were first received 
as patterns of wisdom and equity, and in course of time by custom, as law.’ 

System, i. 162 sqq. System, i. 171. 2® i. 36. 

2^ This was expressly enacted in the Austrian Code of 1811, § 10: ‘ Customs can only be 
taken into consideration in cases referred to by the law.* The Prussian Code (General 
Principles, §§ 3 and 60) gives much the same result, and the Code Napol6on, though 
containing no similar provisions, was interpreted in the same spirit. Gierke pointed 
out (Deutsches Privatrecht, i (Berlin, 1895), 160) that even when, under the influence 
of the Historical School, theoretical writers had become favourable to custom, the 
practical hostility of legislation continued. It still continues, especially in systems 
derived from the French law. 
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draft of the German Civil Code (published 1888) included a provision to the 
same effect. But the adherents of customary law succeeded in getting the 
clause expunged from the final text, the arguments used against it being closely 
similar to those of Puchta and Savigny. It is said, in effect,that in pro¬ 
hibiting tlie growth of customary law a code is attempting the impossible 
because, if there really is a new custom there will be new law, whatever the 
code says. But the predominant German view in the late nineteenth and 
early twentieth century differs from that of the Historical School in one 
important particular. The school held the validity of a customary rule to 
be based on the people’s conviction of what is right ; the later writers would 
base it on the people’s intention to make law, so that like other forms of 
law it rests upon [pp. 21-23] 

The question of error however which, like duress, would normally vitiate 
consent, is much more difficult. Blackstone does not mention it specifically, 
but it can hardly be discussed separately from that of opinio necessitatis, 
which he does, in effect, raise when he says that a custom must be ‘ com¬ 
pulsory ’.2® For it is difficult to attach any precise meaning to his words 
here unless it is that the people concerned must think that they are bound 
to act according to the alleged custom, and this is just what Windscheid 
means when he says that ‘ the practice must not have arisen from any motives 
other than just the conviction of its legal (rechtlicit) necessity Savigny, 
too, thought that the Roman texts justified basing the validity of a customary 
rule on a ‘ common direct conviction of its existence and validity ’.3® But 
the texts do not say this directly, and the requirements of opinio necessitatis 
in tlie sense of a belief that the rule already exists as one of law is by no means 
old. The Canonists, it is true, prepared the way by insisting that the exercise 
of an alleged customary right should be in the belief that it really existed, 
but even in the eighteenth and nineteenth centuries it was common to require 
for a customary rule no more than belief in its moral validity.There is 
moreover a logical difficulty about insisting on a conviction of legal necessity. 
On the ordinary view which demands that a customary rule should be based 
on acts, the first man whose act was in conformity with the alleged custom 
must have been acting in error—for ex hypothesi the rule did not yet exist. 
And yet, not only does error normally vitiate consent, but there is also a 
famous text which tells us that a custom based on error has no validity.** 

Gierke, ibid., p. 160. ^6 sq also Gierke, op. cit., p, 166. 

Emphasis is laid especially on the acceptance of a rule of Aufwertung, making it impos¬ 
sible to repay debts contracted before devaluation simply in an equivalent number 
of marks after it had taken place. Such a rule existed, it is said, by custom even before 
it was introduced by statute. 

2® 1 Comm, 78. 29 Windscheid-Kipp, i, § 16, p. 85. 

System, i. 146, cf. 174, * undertaking of the act with the feeling of legal necessity 
(necessitatis opinio)*. 

Gliick, i. 448, cf. Salmond, p. 219, where he speaks of ‘ this ethical conviction, on 
which the legal operation of custom is based, that the earlier commentators on the 
Civil law called opinio necessitatis *. The expressions of some writers hover halfway 
between moral and legal obligations, e.g. MCihlenbruch, Doctrina Pandectarum (3rd 
cd. 1830), i,§ 38. 

®2 i>. 1. 3. 39: * Quod non ratione introductum, sed errore primum, deinde consuctudine 
optentum est, in aliis similibus non optinet *. Savigny says (System, i. 147, n. (J )) 
that the alia similia are future cases of exactly the same sort, but it is also possible 
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Savigny thus held his opponents in a cleft stick: either there was no opinio 
necessitatis to begin with, or if there was, it was based on a mistake. On 
his own theory however the dilemma did not exist, for since he regarded 
acts merely as evidence of the law which had its true seat in the popular 
conviction of right, the first man to act may not have been mistaken at all, 
but quite riglit in thinking that what he did was in consonance with the 
rule of law already existing in the popular conscience. ^3 

But the same arguments do not apply to a different idea which has some¬ 
times travelled under the name of opinio necessitatis. The Gloss as well as 
the Post-glossators sometimes required that persons doing the acts relied 
upon should do so with the intention of making law, as is indeed logical if 
you take seriously the theory that custom owes its validity to its affinity 
with legislation.3The same idea is also found in later writers,3'^ and appears 
again in the modern ‘ will ’ theory of custom, which is opposed to the 
‘ conviction ’ theory of Savigny and his school. 

In practice the difference between the two theories will seldom matter, 
for it is agreed that the intention or conviction must be manifested in some 
manner, normally by acts or forbearances, and it is also agreed that an act 
merely inspired by the belief that one is following a conventional rule of 
fashion or the like is not adequate. 3® [pp. 26-28] 

According to C. 8. 52. 2 a custom is not only invalid if it conflicts with 
statute, but also if it is against reason. 3? A modern mind is apt to conclude 
that such a provision must ultimately give a discretion to the court, enabling 
it to choose which customs it will enforce and reject those of which it dis¬ 
approves as * unreasonable ’,3® but this consequence was not necessarily 
drawn in ages which were less sceptical than our own about the objectivity 
of ‘ reason ’. The provision was thus used under Canon law influence 
to exclude customs which were contrary to ius divinum or ius naturale, or 
infringed the principles of the Church; it was also used then and later to 
exclude a custom prejudicial to the State. The provision is indeed hardly 
separable from the yet more general rule that evil customs are not to be per¬ 
mitted, for which it is possible to quote much authority, going back to that 
of the 7Vove/y.39 [pp. 32-33] 

to regard them as similar but not identical, and the text consequently as parallel to 
Z). 1. 3. 14. * Quod vero contra rationem iuris receptum est, non cst producendum 
ad consequentias *. Thus, c.g. Dernburg, i. 44, n. 3. Cf. Bartolus, quoted by Ullmann, 
Juridical Review^ lii (1940), 265-83. A custom praeter legem introduced under an 
error is not ineffective, but its effects are limited ' quia non trahitur ad alios casus 
similes ’. 

33 System, i. 175. 

3^ For the Glossators see Gl. Inve/erata ad, /. 33 D, h. t.; * Si potestas bis iudicavit 
consilio convocato, eo animo ut sit consuetude . . . ’; and Gl. ad rubr, C. h. t.: 

* Licet duae vices faciant consuetudinem (N.B. * twice makes a custom ’), verum est, 
si populo placuerit, vel consilio, quod eius vicem repraesentat, ut idem faceret in 
fulurum ’. 

33 e.g. Suarez De legibus, vii. 14. 7, quoted by Salmond, p. 219 n.u.: ‘ Ad consuetudinem 
necessarium esse, ut eo animo et intentione servetur, ut ius in posterum fiat.* 

33 [For a discussion of the different views on the relation of custom to statute, see the 
work here quoted, pp. 29-32]. 

37 [Cf, ante, 373.] 

38 [Cf. ante, 340.] 

33 Nov. 134. 
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H. a GUTTERIDGE 

Comparative Law 
(2nd ed.) 

Custom in Modern Civil Law 

The legal term ‘ custom ’ has many different and concurrent meanings, and 
it is desirable that we should be clear as to its purport before seeking for 
analogies in continental law. It sometimes means the customs of the 
realm or a locality, or the term may be employed to denote the practice 
of a trade or locality as evidence in the light of which a contract or relation 
may be construed. This difficulty cannot be overcome by any attempt 
to distinguish between ‘ customs ’ on the one hand and ‘ usages ’ on the other, 
because the term ‘ usage ’ may be employed in foreign legal terminology 
as the equivalent of the immemorial local custom of English law. 

In a system of codified law there should in theory be no room for custom 
in the first sense indicated above. The code displaces previous sources of 
law and can only be amplified or modified by legislation.*® But, in practice, 
continental lawyers admit the existence of customary law {Droit Coutumier 
or Gewohnheitsrecht), although they may not be agreed as to what is to be 
included in the term or as to the conditions in which it comes into existence 
or its relationship to codified law. The Swiss civil code recognises custom 
as a subsidiary source of law; the German civil code is silent on the question, 
but the leading German text-book writers accept custom as a possible source 
of law .*2 In France the law of 30 Ventose, An xii (31 March 1804) abolished 
all general or local customs, but certain of them still survive in the Code 
Civil.^^ . . . 

There are . . . two considerations which should be borne in mind. 
In the first place the term customary law may be employed by writers to 
indicate the unwritten law {Gemeinrecht, Droit Commun) of Romanistic 
origin which often serves the purpose of supplying any gaps there may be 
in the provisions of the codes. An illustration is to be found in the provisions 
of the French Code Civil relating to the regime dotal, which only deal 
with the subject-matter in outline, leaving the details to be supplied by Roman 
law. The provisions of the German civil code relating to unjustifiable 
enrichment are general and are left to be worked out on the lines of the 
Roman condictiones.^^ In both these instances the supplementary provisions 
are sometimes referred to as customary law and sometimes as Droit Commun 
or Gemeinrecht^^^ Further, so far as usages of the second type mentioned 

Walton and Amos, Introduction to French Law, p. 5. 

Article 1; see Williams, Swiss Civil Code {Sources of Law), p. 185. 

*2 See Enneccerus, Kipp and Wolff, Lehrbuch des Burgerlichen Rechts, vol. 1, p. 37; 

Schuster, op, cit, p. S. ^ 

*8 See Colin-Capitant, Cours Elimentaire de Droit Civil Francois (6th ed.), vol. 1 (1930), 

§ 2. no. 23. 

** Articles 1540-81; Colin-Capitant, he, cit, 

« Arts. 812-818. 

On the importance of custom as an aid to statutory interpretation, see David and de 

Vries, French Legal System, p. 106. 
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above are concerned the question is not one of the application of customary 
law but of the interpretation of contracts. Evidence, for this purpose, is more 
readily admitted on the Continent than in England, and trade or professional 
usages do not become frozen by the operation of the doctrine of stare decisis 
with the result that commercial usages can more easily be adapted to the 
changing needs of the times. [pp. 80-81] 


SIR R POLLOCK 


First Book of Jurisprudence 

Law which is not enacted consists partly, but by no means wholly nor even 
chiefly, in the interpretation of public enactments which are in themselves 
laws binding on all whom they concern, and of private documents which the 
parties concerned have, under the sanction or allowance of the general law, 
made a law to themselves. This does not account for the great proportion of 
our case-law which does not profess to interpret any written law, whether 
original or derivative, but professes on the contrary to develop and apply 
principles that have never been committed to any authentic form of words. 
Such principles are said to be customary, and are described as “ general 
customs, which are the universal rule of the whole kingdom, and form the 
common law, in its stricter and more usual signification.” The courts also 
recognise and enforce, under certain conditions and limitations, ” particular 
customs or laws which affect only the inhabitants of particular districts.” 

“ Leges et consuetudines regni ” has been a regular collective name of English 
law since the latter half of the twelfth century at latest,in other words 
ever since our law has had any terminology of its own; in the fourteenth 
century ” lex et consuetudo regni nostri ” was so well established as meaning 
the Common Law that it could be seriously argued (though without success) 
that it was bad pleading to apply the term to law made by a statute.'^® The 
very name Common Law seems to imply some kind of reference to general 
usage and acceptance as being the ultimate claim of the law upon the in¬ 
dividual citizen’s allegiance.®® In short, the Common Law is a customary 
law if, in the course of about six centuries, the undoubting belief and uniform 
language of everybody who had occasion to consider the matter were able to 
make it so. To this day “ coutume ” is the nearest equivalent that learned 
Frenchmen can find for its English name. [pp. 253-254] 

Blackstone. Comm. i. 67. 4? Jb. 74. 

See the Prologue to Glanvill. 

Y.B. 19 Ed. 11. 624. “ Consuetudo regni Angliac ” might be used, as by the scribe 
quoted in Mr. Horwood’s Preface to Y.B. 32 & 33 Ed. 1. p. xxxiii, where we should 
now say “ practice.” But the distinction between substantive law and practice is 
modern. 

®® lits commune means originally the rule acknowledged by all parties as applicable 
(Nettleship, Contributions to Latin Lexicography^ 508-9), or the general law as opposed 
to exceptional rules or privileges applicable only to a class. A Roman soldier who 
was discharged or absent on leave could make a will only ” communi omnium civium 
Romanorum iurc,” Inst. II. 11, § 3. And sec the article Common Law,” by the 
present writer, in the Encyclopaedia of the Laws of England, 
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T. F. T. PLUCKNETT 
Legislation of Edward I 
Custom in the Medieval Period 

We naturally contrast statute law with common law, and legislation with 
custom, for the common law is indubitably the custom of the realm. Here 
we must beware of the modem conception of custom as immemorial and im¬ 
mutable. True and living custom was neither tlie one nor the other, as the 
middle ages well knew. How old must a usage be before it can be dignified 
with the name and acquire the legal validity of custom ? There was much 
speculation. Thus the civilian Azo regards ten or twenty years’ usage as a 
* long custom thirty years make a ‘ very long ’, longissima, custom; forty 
years make it ‘ age-old longaeva. Canonists adopted much the same calculus 
of age, but with a strong preference for forty years as the qualifying age.*^ 
Both civilians and canonists showed a marked hostility to custom, which 
accorded ill with their authoritarian principles. 

If customs could come into existence so unceremoniously, then one might 
expect to find that they were, in fact, instruments for legal change rather than 
the fossilized remains of a remote past which modem legal theory has made 
them. Confirmation for this view comes from two different quarters. In 
the first place there is historical material of the sort collected in a very sug¬ 
gestive note by Julius Goebel in his remarkable study of Felony and Mis¬ 
demeanor This material seems to show that in the dark ages virtual 
legislation might spread outwards from the great monasteries. Ancient 
charters had given them the right to their ‘ customs ’; and those customs were 
not confined to the regulation of the domestic and internal affairs of the 
community, but overflowed to the surrounding country-side which the 
monastery owned and governed. An examination of them shows that they 
contained novelties which we are bound to regard as virtually legislation. 
As Professor Goebel remarks, with trans-Atlantic tartness, ‘ such a custom 
may have been a folkway, but it was the way of the folk in power ’. In 
the second place, not only did this sort of thing happen, but medieval theorists 
also knew that it happened. The civilians and canonists of the thirteenth 
and fourteenth centuries had a proper reverence for the ancient Digest, 
Code, and Institutes, but that did not prevent them from watching witli keen 
interest the living law around them. Their observations of the contemporary 
scene convinced them that customs were born, and made, and changed. 
Particularly, they were forced to admit that much change was effected by 
means of judicial decision. 

Now to frame a theory of judicial decision as a source of law was, for 
them, a singularly difficult task. At the very outset there were the decisive 

See the valuable collection of texts reprinted in WehrI6, De la coutume dans le droit 
canonique (which also includes civilian material). It has been pointed out in another 
connexion that Bracton can describe four days as longum tempos^ longum intervallum 
—Pollock and Maitland, History of English Law, ii. 141, n. I. Life was short in 
those days. 

** Julius Goebel, Felony and Misdemeanor, i. 229-32, n. 80. 
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words of the Code that judgement must be according to law, and not accord* 
ing to precedent.*® This obstacle was insuperable; but it could be circum¬ 
vented. If one precedent by itself was inadmissible, two precedents were 
rather different, and could be regarded as constituting evidence of a 
custom. So we soon come to the triumphant maxim: ‘Twice makes a 
custom.’ 

Once again, then, we are reminded of the ease with which custom may 
come into being, as well as of the frailty of the distinction between precedent 
and proof of custom. It is easy to demonstrate, if demonstration be needed, 
that the common law of England is just such a custom, alive and vigorous, 
growing and changing. Both king and people desired amendments from time 
to time, and achieved them. The theorists were laying it down that custom 
derived its force from the consent of the prince or of the people, and this 
unresolved disjunctive is full of significance.** Some customs may well have 
been genuine folkways, but we may properly allow a large place (as does 
Professor Goebel) to the folk in power. In short, we must recognize the 
possibility that much of the common law may be ultimately of legislative 
origin. On rare occasions some memory or tradition of this lingered on. 
Thus a remarkable charter printed by Sir Frank Stenton asserts that our 
common-law rule of the partition of land among daughters when there is no 
son was due to a statutum decretum of the time of Stephen.*® A chronicler 
alleges that Geoffrey FitzPeter, instigated by the servants of the devil, pro¬ 
cured a decree which forbade the devise of land,*^ while Bracton preserves 
for us the memory of those sleepless nights during which the terms of the assize 
of novel disseisin were being thrashed out.*’^ Chroniclers have even pre¬ 
served the actual text of some of Henry ll’s innovating decrees. Otherwise, we 
should never have known of some of these momentous measures, for very soon 
they were completely dissolved in the swift-moving stream of the common 
law and lost to memory, as far as the general public, and even lawyers, were 
concerned. 

It is important to realize that this state of affairs is not peculiar to the 
twelfth or earlier centuries, but is equally the situation in the thirteenth 
century. Long ago Maitland collected documents from various rolls which 
were legislative in effect although not statutory in form.*® Outside official 
circles these texts were unknown, and soon they were forgotten even by the 

®® Cod. 7. 45. 13: ‘ non exemplis, sed Icgibus Judicandum sit ’. 

Gratian, c. 25, C. 25, q. 2: * binus actus inducit consuetudinem *. Hostiensis rejects 
the requirement of ten precedents (which some had proposed on the ground that 
ten sheep made a flock as defined in Dig. 47. 14. 3). By about 1259 * twice makes a 
custom * appears in such popular books as Pierre de Fontaines, Conseil d un amU 
492. 

** Hostiensis, Summa Decretalium (1517), f. 25, qualiter consuetudo probari debet. St. 
Thomas Aquinas, Summa Theologica la-Ilae, q. 97. 3 ad 3, places the consent of a 
‘ free * people above that of the prince; but the civilians came to realize that the con¬ 
ception of the people as a source of law was incompatible with their imperialist 
dogma: Walter Ullmann, The Medieval Idea of Law, 63-4. 

*® Stenton, The First Century of English Feudalism, 39, 259. 

Dugdale, Monasticon, iv. 147, cap. 18; Pollock and Maitland, History of English 
Law, ii. 327. 

67a ‘ Multis vigiliis excogitatam ct inventam ’—Bracton, f. 164^. 

*® Pollock and Maitland, i. 180, n. 4. 
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official successors of the judges to whom they had been originally addressed. 
For the future, therefore, they took effect not as royal edicts but simply as 
common law.®® Notable examples which have been printed are an order 
of 1219 which had the effect of substituting jury trial for the ordeals in criminal 
cases,®® and an order of 1256 which curtailed the powers of tenants in chief 
to alienate.®' Of these, the former became simply a part of common-law 
procedure; the latter was merged in the mass of rules which constituted the 
royal feudal prerogative. Nor can we close the list with Henry III, for 
Edward 1 himself often issued informal writs of a legislative character. 
Sometimes imperfect copies of them enjoyed a limited currency among the 
legal profession, but often the texts were entirely lost until modem research 
brought them to light. Of this latter kind there is an interesting example in 
a decree upon the very technical matter of average contribution in maritime 
law.® 2 

Indeed, there is evidence which compels us to admit that legislation 
of the highest importance could be effected under Edward 1 without even the 
slight formalities which accompanied the instances just mentioned—as far 
as we know, without any surviving document to witness it. One of the most 
striking examples is to be seen in the position of executors. In Maitland’s 
words, ‘ a change as momentous as any that a statute could make, was made 
without statute and very quietly ’ when for the first time the courts of Edward 
I gave actions of debt for and against executors.®® This step was of the utmost 
gravity. It abruptly closed the development of the English heir along the 
lines of the Roman haeres. By recognizing the executor as an institution of 
English law for the purpose of dealing with the decedent’s chattels although 
preserving the descent of land to the heir, it cut our law of property perma¬ 
nently into two separate portions, and so it has remained until the present 
century. It would be difficult to deny that this change was as grave as any¬ 
thing to be found printed in the Statutes of the Realm ; yet it has seemingly 
left no trace on roll or in chronicle. Strange as all this seems to us, it is highly 
probable that a contemporary theorist, if he were asked to analyse the 
situation, would find the problem tolerably simple. He would remark that 
the common law is the custom of the realm; that the king’s court has declared 
that custom (as it is well entitled to do); that it is not very significant whether 
the new custom contradicts the old, for the essentials are that the custom 
should be in itself reasonable, and fortified with the consent (tacit consent 
sometimes is good enough) of either the prince or the people. On those 
grounds the matter is simple—the common law has got a new rule, and that 
is all. [pp. 6-10] 

These later developments are so familiar that it is necessary to make a 
conscious effort in order to get back to the atmosphere of Edward I’s age. 
We have to forget sovereignty and parliament, and keep our minds fixed 
firmly upon the common law, thinking of it as a living and changing organism, 

Cf. Plucknett, Statutes and their Interpretation^ 135. 

•® Patent Rolls (1216-25), 186; Law Quarterly Review, xxvii. 352. 

Close Rolls of Henry HI (1254-6), 429; Law Quarterly Review, xii. 299. 

Sayles, Select Cases in King's Bench (Selden Society), i. 156-7. 

Pollock and Maitland, ii. 347. 



382 


Custom and the Historical School 


deriving its binding force from the fact tliat king and people willingly accepted 
it, until such time as they should change it. We must remember too that 
change was easy and might be effected in very informal ways. Although 
many changes have left no trace whatever, and others have left traces which 
are discoverable only by prolonged excavation in the Public Record Office, 
and although yet others were announced in a few exceptional documents 
which were both written and published, nevertheless all three types are essen¬ 
tially the same (in so far as the reign of Edward I is concerned) for all these 
procedures were merely incidents in the life of the custom, going on inside 
it, part of its natural functions, and in no sense the injection of a foreign 
substance from outside. [p. 15] 


GOODWIN V. ROBARTS 
(1875) L.R. 10 Ex. 


COCKBURN C.J. . . . 

The substance of Mr. Benjamin’s argument is, that, because the scrip does 
not correspond with any of the forms of the securities for money which have 
been hitherto held to be negotiable by the law merchant, and does not con¬ 
tain a direct promise to pay money, but only a promise to give security for 
money, it is not a security to which, by the law merchant, the character of 
negotiability can attach. 

Having given the fullest consideration to this argument, we are of opinion 
that it cannot prevail. It is founded on the view that the law merchant thus 
referred to is fixed and stereotyped, and incapable of being expanded and 
enlarged so as to meet the wants and requirements of trade in the varying 
circumstances of commerce. It is true that the law merchant is sometimes 
spoken of as a fixed body of law, forming part of the common law, and as it 
were coeval with it. But as a matter of legal history, this view is altogether 
incorrect. The law merchant thus spoken of with reference to bills of 
exchange and other negotiable securities, though forming part of the general 
body of the lex mercatoria, is of comparatively recent origin. It is neither 
more nor less than the usages of merchants and traders in the different 
departments of trade, ratified by the decisions of Courts of law, which, upon 
such usages being proved before them, have adopted them as settled law 
with a view to the interests of trade and the public convenience, the Court 
proceeding herein on the well-known principle of law that, with reference to 
transactions in the different departments of trade. Courts of law, in giving 
effect to the contracts and dealings of the parties, will assume that the latter 
have dealt with one another on the footing of any custom or usage prevailing 
generally in the particular department. By this process, what before was usage 
only, unsanctioned by legal decisions, has become engrafted upon, or, 
incorporated into, the common law, and may thus be said to form part of it. 
“ When a general usage has been judicially ascertained and established,” 

A change for the belter needs no consents—Bracton, f. \b. 
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says Lord Campbell, in Brandao v. Barnett “ it becomes a part of the law 
merchant, which Courts of justice are bound to know and recognise.” [p. 346] 

It thus appears that all these instruments which are said to have derived 
their negotiability from the law merchant had their origin, and that at no 
very remote period, in mercantile usage, and were adopted into the law by 
our Courts as being in conformity with the usages of trade; of which, if it were 
needed, a further confirmation might be found in the fact that, according to 
the old form of declaring on bills of exchange, the declaration always was 
founded on the custom of merchants. 

Usage, adopted by the Courts, having been thus the origin of the whole 
of the so-called law merchant as to negotiable securities, what is there to 
prevent our acting upon the principle acted upon by our predecessors, and 
followed in the precedents they have left to us ? Why is it to be said that a 
new usage which has sprung up under altered circumstances, is to be less 
admissible than the usages of past times ? Why is the door to be now shut to 
the admission and adoption of usage in a matter altogether of cognate charac¬ 
ter, as though the law had been finally stereotyped and settled by some positive 
and peremptory enactment ? It is true that this scrip purports, on the face of 
it, to be a security not for money, but for the delivery of a bond; nevertheless 
we think that substantially and in effect it is a security for money, which, till 
the bond shall be delivered, stands in the place of that document, which, 
when delivered, will be beyond doubt the representative of the sum it is inten¬ 
ded to secure. Suppose the possible case that the borrowing government, 
after receiving one or two instalments, were to determine to proceed no further 
with its loan, and to pay back to the lenders the amount they had already 
advanced; the scrip with its receipts would be the security to the holders for 
the amount. The usage of the money market has solved the question whether 
scrip should be considered security for, and the representative of, money, 
by treating it as such. 

The universality of a usage voluntarily adopted between buyers and sellers 
is conclusive proof of its being in accordance with public convenience; and 
there can be no doubt that by holding this species of security to be incapable 
of being transferred by delivery, and as requiring some more cumbrous 
method of assignment, we should materially hamper the transactions of the 
money market with respect to it, and cause great public inconvenience. 

[pp. 352-353] 

We must by no means be understood as saying that mercantile usage, 
however extensive, should be allowed to prevail if contrary to positive law, 
including in the latter such usages as, having been made the subject of legal 
decision, and having been sanctioned and adopted by the Courts, have 
become, by such adoption, part of the common law. To give effect to a usage 
which involves a defiance or disregard of the law would be obviously contrary 
to a fundamental principle. And we quite agree that this would apply 
quite as strongly to an attempt to set up a new usage against one which has 
become settled and adopted by the common law as to one in conflict with 
the more ancient rules of the common law itself. [p. 357] 


12 Cl. & F. at p. 805. 
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If we could see our way to the conclusion that, in holding the scrip in 
question to pass by delivery, and to be available to bearer, we were giving 
effect to a usage incompatible either with the common law or with the law 
merchant as incorporated into and embodied in it, our decision would be a 
very different one from that which we are about to pronounce. But so far 
from this being the case, we are, on the contrary, in our opinion, only acting 
on an established principle of that law in giving legal effect to a usage, now 
become universal, to treat this form of security, being on the face of it 
expressly made transferable to bearer, as the representative of money, and 
as such, being made to bearer, as assignable by delivery. [pp. 357-358] 


JOHNSON V. CLARKE 
[1908] 1 Ch. 303 


Parker J.®« , . . 

I think it may be inferred from the history of fines that our common lawyers 
never doubted the personal capacity of a married woman to act of her own 
free will. There was, however, no doubt a presumption that, except when 
acting in auter droit, she never did exercise free will, such presumption being 
based on the common law theory of marriage. In allowing the presumption 
to be rebutted in exceptional cases the common lawyers did not in any way 
contradict their own principles. They merely allowed what was really only 
presumption of fact to be rebutted under exceptional circumstances, at the 
same time taking care that the evidence rebutting the presumption was as 
cogent as possible. They found such evidence in the result of an examination 
before the King’s justices entered on the records of the King’s Courts. It 
became, therefore, possible for a married woman to dispose of her real 
estate notwithstanding the common law presumption arising out of the com¬ 
mon law theory of marriage. It is possibly due to the comparative unimpor¬ 
tance of personal property in early times that no similar method of disposition 
was evolved in the case of a married woman’s interests in personalty. 

Contemporaneously with the development of the fine as a method of 
alienating land, there grew up in various manors and townships other 
customary forms of alienation, these also involving in the case of married 
women a separate examination directed to ascertain and establish, without 
the possibility of a doubt, that in alienating her interests in real estate she 
was acting of her own free will. Judging by the history of the fine, it is quite 
clear that such customary forms of alienation would not seem unreasonable 

[At common law a married woman could alienate her property with the concurrence 
of her husband, if separately examined by justices; otherwise it was presumed that 
the act was without her free will. Held: a custom of burgage tenure allowing alienation 
without a separate examination was bad. The artificiality of the approach is signalised 
by the fact that equity admittedly did not insist on this requirement in regard to 
separate property.] 
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to tho common lawyer, provided the examination were such as to be suffi¬ 
ciently cogent evidence of the fact sought to be established, namely, that, 
notwithstanding the presumption of the common law, the married woman 
was exercising that free will which is necessary to all voluntary alienations. 
Customs for a wife to dispose of her realty by deed or surrender, with her 
husband’s concurrence and after separate examination, have always there¬ 
fore been deemed good customs. 1 do not, however, think that this fact, any 
more than the history of the fine, can properly be adduced as evidence that 
a custom for a married woman to dispose of her realty by deed with her 
husband’s concurrence, but without any form of separate examination, is a 
good custom. I am, on the contrary, of opinion that a lawyer, conversant 
with the principles of our common law, would consider such a custom as 
in reality a custom for a married woman to dispose of her realty without 
any such exercise of free will as is necessary to all voluntary alienations at 
common law. For the common law theory of marriage would prevail in the 
local area in which the custom was alleged as in the realm generally; the results 
of marriage in such area would be the same, and there, as elsewhere, the words 
of the writ, “ Cui ipsa in vita sua contradicere non potuit,” would be equally 
applicable. [pp. 315-316] 

1 have come to the conclusion, therefore, that the alleged custom cannot 
be upheld, because it is unreasonable, as conflicting with the general principle 
of the common law that an exercise of free will was essential to alienations 
and contracts, and that a married woman was not in a position to exercise 
such free will. Such a custom would, in other words, be against “ common 
right.” [p. 318] 
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THE JUDICIAL PROCESS 

Modern legal theory has been much concerned, especially in America, 
to explore the inner workings of the judicial system. The earlier 
attitude, and one which the newer jurisprudence has not altogether 
dispelled, is to regard the judiciary as the priests of the law, the reposi¬ 
tories of its ancient rules and traditions; decisions are thus distilled in 
a mysterious way by the judge in scrinio pectoris sui; moreover he never 
creates new law but only declares fresh applications of the ancient 
rule.^ Eppur si muove! Despite this hieratic doctrine the course of 
legal development has gone on and the legal system has been gradually 
remoulded, albeit often haltingly and inadequately, to meet new social 
needs. In the meantime judicial orthodoxy still clings as its sheet- 
anchor to the assumption that it is for the judge to apply the law as it 
is and not to make new law, and the hieratic tradition may be seen 
to survive, both in the treatment of the American Supreme Court Judges 
as High-Priests and Guardians of the Constitution, and in the common 
law reverence for judicial as against mere juristic utterance. 

Stare Decisis 

To follow past decisions is a natural and indeed a necessary procedure 
in our everyday affairs. To take the same course as has been taken 
previously, or as has usually been adopted in the past, not only confers 
the advantage of the accumulated experience of the past but also saves 
the effort of having to think out a problem anew each time it arises. 
Accordingly, in almost any form of organisation, precedents have to 
be established as guides to future conduct, and this applies not merely 
to legal systems but to all rule or norm-creating bodies, whether clubs, 
government departments, schools, business firms or churches. There 
is, however, an inevitable danger that this tendency to follow past 
precedents may lead to stereotyped procedures and so stultify progress, 
and much of the working success of any organisation may depend on 
its ability to apply precedents creatively. The infinite variability of the 
facts in human situations comes to the assistance of mankind not only 
by rendering it impossible to apply past rulings purely mechanically, 
but by providing scope for the gradual moulding of the rules to meet 

1 But on the medieval attitude towards the power of the court to create new “ customs,** 
see ante, 379. 
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fresh situations as they arise. There is indeed a constant inter-action 
between rules and the factual situations which they govern, for a too 
rigid observance of the rules may stereotype the very structure and 
activities of society itself, as in ancient China or Byzantium, whereas a 
freer approach will allow a richer interplay of social forces. 

Precedent has thus always been the life-blood of legal systems, 
whether primitive,* archaic or modem. It is, of course, particularly 
prominent in the common law, but barely less so in the modern civil 
law. The special features of the present-day common law system of 
precedent may, perhaps, be summarised as (i) a particular emphasis on 
judicial decisions as the core of the legal system; (ii) a very subordinate 
role conceded to juristic writings, as against decisions of the courts, 
in the exposition of the law; (iii) the treatment of certain judicial 
decisions as binding on other judges; and (iv) the form of judicial 
judgments and the mode of reporting these. Something on all these 
points will emerge from the brief ensuing discussion of the rule of 
stare decisis in the common law and in other systems. 

The Common Law Approach 

What is regarded today as the characteristic attitude of the common 
law in treating judicial decisions as binding in themselves on future 
courts is in fact quite a modem feature, being hardly older than the 
nineteenth century. The earlier view was indeed far closer to the modem 
civilian attitude, for it regarded decisions as expressions of opinion as 
to the state of the law whose weight depended on the judge or judges 
who pronounced them, but which were not actually authoritative in the 
sense of compelling the judges to follow those opinions, even if they 
were thought to be wrong.® Indeed, the modern common law doctrine 
could hardly have arisen until there was in existence an established 
hierarchy of courts and an efficient system of law reporting.^ As to 
the latter, the reports of Burrows and of Dumford and East laid 
the foundations in the latter half of the eighteenth century for the sys¬ 
tematised series of the modem period, but it was not till well into the 
nineteenth century, with the great procedural reforms of that era, that 
an established hierarchical structure was conferred on the judicial system. 
Lord du Parcq has reminded us how an appeal from Lord Eldon’s 
decisions sitting as Lord Chancellor in the Court of Chancery, to the 

* C/. Oluckman, Judicial Process among the Barotse^ pp. 253-258. 

® Sec per Vaughan CJ. in Bole v. Horton (1673) Vaughan's Rep., p. 382; Hale, Hist, 
Com. Law, Chap. IV, p. 63 (cd. 1739). 

* Lord Holt's protest, in 1704, is well known: ”... these scrambling reports . . . 
will make us appear to posterity for a parcel of blockheads Slater v. May, 2 Ld. 
Raym. 1072. Of Espinasse Pollock C.B. once said that ” he heard only half of what 
went on in court, and reported the other half.” (See E. S. P. Haynes, The Lawyer, 
p. 204.) 
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House of Lords, usually meant an appeal to Lord Eldon himself and 
“ two mutes,” thus designating the lay peer and stray bishop who 
were rounded up for this purpose to make a quorum.® 

Even at the present day a certain informality casts its shadow over 
the English system of reporting, for that system knows nothing of an 
official series, despite the immense weight it accords to judicial utter¬ 
ances. Nor does a case need to be in a regular report to demand the 
attention of the court, for any unreported decision, if vouched for by a 
member of the Bar, enjoys an authority no less than if it had been 
reported, provided the court is satisfied that it is sufficiently informed 
as to the facts of the case and what was decided thereon. On the other 
hand, cases, even if fully reported, if not certified by a barrister, are 
relegated to an uneasy limbo: strictly, they should not be read to a 
subsequent court at all, but this rule, though occasionally reaffirmed,• 
is in practice often waived or perhaps conveniently overlooked. 

When an overall view is taken of the existing rules of stare decisis 
in English law, it is evident that there is room for a good deal more 
flexibility than might be supposed. Thus courts of co-ordinate juris¬ 
diction 7 are not bound by each other’s decisions (though for this purpose 
the so-called Divisional Court enjoys a somewhat ill-defined pre¬ 
eminence ®), and obviously a decision of a lower court can only persuade 
but not bind its superior,» And the acceptance, by both House of 
Lords and civil Court of Appeal, that each is finally bound by its own 
decisions, has undergone some mitigation, especially as regards the 
latter, by the development of the so-called per incuriam rulc.^® But 
the basic flexibility of the system is preserved, not so much by the 
formal limitations on the rule of stare decisis^ but by the relative free¬ 
dom with which courts may and often do determine the scope and limits 
of past precedents and whether to apply them to the fresh circumstances 
which have arisen, or to distinguish these from the facts and circum¬ 
stances held to be material in previous cases. In this way, within certain 
limits there remains a certain room for manoeuvre, without which no 
legal system would be workable. For only a totally static society could 
tolerate a completely rigid system of law.^^ 

® (1949) 1 Current Legal Problems^ pp. 3-4. 

« See Birtwhistle v. Tweedale [1953] 2 All E.R. 1598. 

^ But a judge should not reject a decision of a court of co-ordinate jurisdiction unless 
convinced that the earlier decision is wrong: sec Island Tug Ltd, v. S,S, Makedonia 
[1958] 1 All E.R. 236. 

* Sec, e.g„ Police Authority for Huddersfield v. Watson [1947] K.B. 842, 848. 

® The doctrine communis error facit jus is of very uncertain operation: consider, e,g,. 
Hilly, Hill Ltd, [1949] A.C. 530; Westminster Bank v. LR,C, [1958] A.C. 210; Brown- 
sea Haven Properties v. Poole Corporation [1958] Ch. 574; Dun v. Dun [1959] 2 W.L.R. 
554. 

10 Post, 415. 

11 For a detailed study of the present English case law on stare decisis, see Glanville 
Williams in Salmond, Jurisprudence, 11th ed.. Chaps. 7 and 8. 
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The Civil Law 

In the classical Roman system the judex, to whom the trial of a case 
was submitted, was a layman; legal development therefore rested not 
in the hands of professional judges but of the jurists. But Maine’s 
generalisation that the Roman law was the product not of the bench 
but of the bar is very far from the mark, for the class of jurists did 
not act as advocates and were advisers not merely to parties to litigation, 
but also to the judices and magistrates, as well as being active on the 
council of the Emperor.i^ The Emperor himself also gave decisions in 
judicial proceedings (decreta), and these were treated as authentic 
interpretations of the law, though in cases where a new principle was 
involved it was regarded as a question of construction whether the 
imperial decision was intended to lay down a general rule or merely 
to provide for the particular case.^^ The decline of the Roman system 
was however strongly marked by the mechanical Law of Citations of 
A.D. 426, for, as Buckland has remarked, “ in law opinions should be 
estimated by weight, not number.” 

In the modern civil law it must not be thought that there is to be 
found complete unity of theory and practice, though broadly speaking 
these systems concur in denying absolute authority to judicial precedent 
and in attaching a good deal more weight to juristic writings. In some 
ways the civil law of France is highly individual and rooted in 
French historical traditions, but as one of the outstanding and best 
known of the modern civil law systems it may usefully serve as 
our example of their general approach. One important feature 
of these systems since the nineteenth century is that they are 
usually, though not invariably, based on a series of codes, so that the 
fabric of the law is regarded as primarily statutory, the judiciary’s task 
being limited to applying the provisions of the code itself, together 
with later amendments. But the original theory that the French 
Napoleonic code was the sole source of law, exemplified by the pro¬ 
vision prohibiting the judge from pronouncing by way of general 
disposition, was soon seen to be impracticable, and for long now the 
decisions of the courts {la jurisprudence) have been acknowledged to play 
a major role in the development of the law.^® Moreover, since Geny 
propounded the judicial role in terms of a “ litre recherche scientifiquej" 
the creative function of the judiciary has been widely accepted. Certain 
differences from the common law system still however call for emphasis. 

Ancient Law (ed. Pollock), p. 32. 

See Jolowicz, Hist. Intro, to Roman Law, p. 372. Ibid., p. 382. 

Textbook of Roman Imw, 2nd cd., p. 34. This law named 5 j urists as primary authorities, 
and then provided mechanical rules for deciding where there was disagreement 
between them. For details, see Jolowicz, op. cit., pp. 472-473. 

Cf, D. Lloyd, “ Codifying English Law,” in (1949) 2 Current Legal Problems, 155. 

1’ Cf.ante,S5. 
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Thus, firstly, precedents even of superior courts are not recognised 
as automatically binding subsequently either on themselves or on 
inferior tribunals. This distinction, however, has tended to diminish, 
and it is now generally agreed that a decision of the Cour de Cassation 
is to all intents and purposes regarded as authoritative for the future. 
At the same time it must be realised that the judicial system under the 
civil law is far less centralised than that of the common law and judges 
are far more numerous; in particular there are normally several 
regional appellate courts of co-ordinate jurisdiction. And although 
decisions are reported in ofiScial series on a scale comparable to that of 
common law jurisdictions, the judgments of the courts consist usually 
of a very pithy enunciation (in France embodied in a series of staccato 
sentences each prefaced by the words “ attenduque . . .”) of the reasons 
for the decision, without any citation or discussion of authorities. It 
is here that the importance of juristic opinion comes to the fore, for 
this (la doctrine) is to be found not only in treatises, but in learned 
annotations appended to reported cases, which partake partly of the 
nature of the sort of discussion to be found in the lengthy and argumen¬ 
tative judgments of common law judges, and partly of the nature of 
contributions to learned periodicals. Again, textbooks, while citing 
cases at least as frequently as English texts, give but little discussion 
to their actual content, or of judicial judgments in particular cases. 

It is interesting to note how American law, while basically proceed¬ 
ing from the common law viewpoint, has taken on some features of the 
civil law approach. Thus not only is stare decisis applied far less 
rigidly,^’* the Supreme Court in particular not regarding itself as finally 
bound by its own decisions,** but growing weight (going a good deal 
beyond existing English practice) is accorded to leading textbooks, 
and to compilations such as the American Restatement of the Law. 
There are, of course, compelling reasons to be found in the Supreme 
Court’s constitutional functions as well as in the comparative rigidity 
of that constitution, for the refusal of the Court to regard itself as 
bound by its predecessors’ opinions, but apart from this the influence 
may be detected of a judicial system containing numerous regional 
courts of separate or co-ordinate jurisdiction and which, like the civil 
law system, by its very structure, excludes a sharply defined and rigid 
rule of stare decisis. Moreover such a system leads naturally to the 
approach where judicial opinions are weighed not only with respect 
to their position in the hierarchy of courts from which they were uttered, 
but also with regard to the stature enjoyed, in the view of the profes¬ 
sion, by the judges responsible for those opinions. The differing 

17a But not so in Canada: see Woods Manufacturing Co. v. King [1951] 2 D.L.R. 465. 

IS Roberts J. once stated that this brings “ adjudications of this tribunal into the same 
class as a restricted railroad ticket, good for this day and train only **: Smith v. 
Allwright (1944) 321 U.S. 649. 669. 



Stare Decisis 


391 


laws of the various state jurisdictions have also had the result that 
American textbooks tend more and more to resemble those of civilian 
countries in concentrating rather on statements of principle than on a 
discussion of particular cases. At least since the days of Pollock this 
has been the partial aim of serious legal writers in England, but the 
central and authoritative role conceded to actual decisions still neces¬ 
sitates a detailed setting forth of particular cases and judicial utterances, 
which makes even the best text to a large extent a repertory of case- 
law. Yet this is, perhaps, not altogether an unmixed blessing, preserving 
as it does the traditional common law attachment to concrete problems, 
rather than to abstract formulations. In this it resembles the classical 
Roman law itself, for the jurists were nothing if not practical men of 
business, whose preoccupations were concrete cases rather than general 
rules.i® 


Critique 

The rule of stare decisis is generally defended on the ground of legal 
certainty, but while it may help to attain this in some simple straight¬ 
forward matters, the ability of courts to refine away unpopular cases 
by subtle distinctions renders this achievement illusory in many 
instances. Criticism here tends to concentrate on the denial of the 
right of appellate courts, especially the House of Lords, to depart 
from previous decisions of their own, however “ wrong ” or unsatis¬ 
factory these may subsequently be made to appear. Nor does a decision 
of the House of Lords always result in that clear and ultimate finality 
which could alone justify a rigid adherence to past precedent in such 
circumstances. Moreover it is improbable, to say the least, that a change 
in the present rule would do much, if anything, to imperil the cer¬ 
tainty of the law. For not only would our highest courts obviously 
hesitate strongly before rejecting earlier decisions of their own, 
especially if recent and fully considered, but it is very doubtful whether 
more uncertainty is not imparted by the present method of subtly 
refining away the scope of earlier rulings found to be unsatisfactory. 

Moreover a rigid doctrine of stare decisis is inimical to the scientific 
development of the law, since bad decisions stand out like signposts 
directing the law into wrong paths and so impeding a rational approach. 
One cannot help but reflect here what would have been the effect on 
English (and Scottish law) if the majority decision of three to two had 
been the other way in Donoghue v. Stevenson. In this respect at least 

Though these were often not so much actual cases, but those discussed in an imaginary 
way in lawyers' chambers: see Buckland and McNair, Roman Law and Common Law^ 
2nd ed., p. 9. 

Glanville Williams suggests that this is no more than a rule of judicial practice which 
the H.L. could itself reverse: see Salmond, Jurisprudence, 11th ed., p. 184. But 
cf. the discussion of basic norms, ante, 303. 
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the civil law allows more freedom and more scope for experiment, 
since mistakes are not necessarily irrevocable. It is true that legisla¬ 
tion, especially where parliamentary sovereignty prevails, may often 
intervene, but this is not always either practicable or desirable. 

It has been said that it is not better to be consistently wrong than 
ultimately right, For, as Paton asks, “ Should we carry our natural 
love of equality as an attribute of justice so far as to treat twenty plain¬ 
tiffs unjustly beeause one case laid down an unjust rule ? ” 22 Yet, 
to quote the same learned writer, the special conditions in England 
have, perhaps, tended to render the system more workable in this 
country, and we may agree with his summing-up that, “ what is more 
important than the machinery is the quality of the men who control 

it/* 23 


Ratio Decidendi 

Any legal system which uses precedents, whether these are regarded 
as technically binding or not, will have necessarily to consider in what 
way they are relevant to future cases. For this purpose it is generally 
accepted that this relevancy is to be found in the fact that decisions 
involve some principle of general application. But how is this principle 
to be ascertained ? This appears to be a matter of first importance, 
at least in such a system as English law, where a decision may be treated 
as absolutely binding on future courts, for these courts ought to be able 
to determine in some way what it is that binds them. 

Traditional theory on this matter has generally been content to 
regard the binding part of a decision as the legal principle formulated 
by the court in relation to the matter actually decided. But as Dr. 
Goodhart has pointed out ^ this will not always do, for in some cases 
the court may have decided a case without enunciating any rule at all, 
and in other instances its formulation of principle may be too wide or 
too narrow. The first of these objections, however, hardly seems 
very significant, since, though in older cases judgments are sometimes 
very brief or non-existent (often due to the inadequate mode of report¬ 
ing), present-day judgments tend to grow longer and increasingly 
elaborate. On the other hand, no illustration is needed to prove the 
point that judges, however cautious they may be by training and dis¬ 
position, sometimes state rules in terms wider than needed for the 
disposal of the matter in hand. This situation is indeed well recognised 
in the orthodox theory, which confines the ratio decidendi (or binding 

Paton, quoting Isaacs J. in Australian Agric. Co, v. Federated Engine-Drivers' Assotut. 

(1913) 17 C.L.R. 261, at p. 78 (Jurisprudence, 2nd ed., p. 164). 

** Ibid. 

** Ibid., p. 165. 

** See “ The Ratio Decidendi of a Case,” in Essays in Jurisprudence and the Common 

Law (1931), pp. 5-8. 
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principle of the case) to the formulation of the applicable rule in the 
case so far as it is necessary to the matter which is being decided, the 
remainder being mere obiter dicta. This still, however, leaves open 
the question how such necessity is to be ascertained, though it has long 
been accepted that a case only binds as to “ like facts.” But what 
are like facts for this purpose ? If, for instance, a court decides that there 
is a duty of care owed in relation to a loaded gun, and lays down a prin¬ 
ciple of liability for dangerous things, is the vital fact here that the article 
was a gun, so that the decision is limited (so far as the ratio goes) to 
guns alone, or is it also binding as to all or some other objects which 
might equally be regarded as dangerous ? 

Dr. Goodhart suggests that the better way to approach this problem 
is to elucidate the ratio of a case from the facts themselves rather than 
from the principle enunciated by the court. The only facts which are 
material are those treated as such by the judge deciding the case, and 
Dr. Goodhart accordingly propounds detailed rules by which it may 
subsequently be ascertained which facts the judge has found to be 
material. Nor, as some critics have imagined, are the statement of 
the rule of law or the reason given for it by the judge, to be ignored. 
On the contrary, “ these are of peculiar importance, for they may furnish 
us with a guide for determining which facts [the judge] considered 
material and which immaterial.” But it is only the decision in the 
case based on the facts treated bythe judge as material which constitutes 
the binding ratio. The judge who decides the case is the sole master of 
what facts are or are not to be deemed material, and any later court, 
having discharged the task, as best it may, of ascertaining what facts the 
earlier court found to be material, is compelled to accept such finding, 
even if it should later appear that the judge had obviously based himself 
on a mistaken or non-existent fact.*® It has been sometimes thought, 
though erroneously, that this theory is similar to that of the American 
Realists, who emphasise that what judges do rather than what they 
say, is what matters, and that the ratio of a case is rather what later 
courts construct out of it than the precise formulations or findings of 
the judge who decided the case. But Dr. Goodhart differs strongly 
from this appreciation, since he claims that later courts are bound, 
in ascertaining the ratio, by the findings of the original judge as to what 
facts were material. True it is that later courts may have to ” interpret ” 

When a court explicitly states that its decision is limited to the particular facts before 
it, this is an indication that the ordinary reasoning by analogy is to be excluded, 
or at least severely limited. Even here, however, there must remain some scope for 
later interpretations. 

*® Cf. W. H. Levi, An Introduction to Legal Reasoning (1950), pp. 6-19. 

*’ A. L. Goodhart, in (1959) 22 M.L.R., at p. 119. 

*« Sec post. 422. 

*» Cf. ante, 209. 
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the earlier judgment to glean what facts really were found to be material, 
but this, says Dr. Goodhart, is very different from “ constructing ” a 
principle out of earlier cases.®® 

The advantage of this theory over the traditional one must either 
derive from its stating more accurately how the courts do in fact 
proceed to elicit the ratio of a case, or in its providing a more certain 
or satisfactory procedure for ascertaining the ratio in doubtful cases. 
It seems open to question, however, whether this theory qualifies on 
either of these counts. Dr. Goodhart says he believes that most 
English courts do follow his method in doubtful cases,but there seems 
little or no evidence to support this. Moreover is the guidance offered 
by his theory really helpful in doubtful cases ? For instance, one of 
Dr. Goodhart’s rules for determining the material facts as seen by 
the court, is that all facts “ implicitly ” treated as immaterial are to 
be so considered.®* But whether we call this interpretation or construc¬ 
tion, the door is obviously wide open here for varying opinions as to 
what was really material fact in the particular case. On the other hand, 
while in practice affording little more guidance than the traditional 
approach, this theory does seem to involve an undue degree of rigidity 
in trying to tie later judges down slavishly to the attitude adopted by 
the original judge to the materiality of a particular fact.®® 

It may be suggested that the judges do not and are never likely to 
tie themselves rigidly to any precise method of elucidating the ratio 
of a case.®* The courts will inevitably approach different cases in 
different ways, some with greater and some with a lesser measure of 
freedom. It is this freedom to manoeuvre which is really enshrined 
in the traditional theory. For though that theory may appear to place 
an undue stress upon the actual formulation of the rule by the original 
court, it is qualified by the need for later courts to decide how far that 
formulation was or was not “necessary” for the purposes of the 
decision.®® For this purpose the later court will scrutinise both the facts 


Op. cit.t p. 123. 

31 Ibid., p. 124. 

33 See post, 419. 

3® See R. N. Gooderson, “ Ratio Decidendi and Rules of Law ” (1952) 30 Can.B.R. 892. 

34 Thus in a doubtful case a court mav take refuge in saying the ratio not being clear, 
it is not part of a tribunars duty to spell out with difficulty a ratio decidendi in order 
to be bound by it {G.W.R. v. S.S. Mostyn [1928] A.C. 57, 73); or that it is always 
dangerous to take one or two observations out of a long judgment and treat them as 
if they gave the ratio decidendi {Cheater v. Cater [1918] 1 K.B. 247, 252). 

33 The traditional theory is, however, sometimes formulated as “ the principle of law 
which the judge considered necessary to the particular case before him ** (Baton, 
Jurisprudence, 2nd ed., p. 160). Undoubtedly there are judgments which support 
this view (see, e.g., Devlin J. in Behrens v. Bertram Miils Circus Ltd. [1957] 2 W.L.R. 
404, 419). But this over-rigid statement takes insufficient account of the practice 
by which courts freely distinguish ** earlier cases. Nor does such an artificial test 
as that proposed by Wambaugh {viz., reverse the proposition under examination 
and if the reversal would not affect the decision of the case, then the proposition is 
obiter) help much in practice, since it ignores the “ open texture ” {post, 398) of 
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of the earlier case as far as these appear in the judgment or elsewhere, 
and the language used by the judge. In interpreting these the later 
court is likely to be influenced by many fluid factors, such as the age of 
the earlier case; who were the judges composing the court; the argu¬ 
ments which were put forward and examined by it; and its own sense 
of the needs of the situation and how far it is felt desirable to extend or 
limit the express formulations of the earlier decision.^* It may, 
therefore be that Dr. Goodhart’s remarkthat “ few attempts have 
been made to state any rules by which these general principles can be 
determined ” reveals both the wisdom of the judges in declining to 
make stare decisis more rigid than need be and so tie their hands 
unnecessarily, and the recognition by juristic writers that the whole 
process is too indeterminate to be reduced to specific rules. 

Judge-Made Law 

It can hardly be a matter of serious dispute at the present day that, 
within certain narrow but not clearly defined limits, new law is created 
by the judiciary. Attention centres primarily not so much on the 
fact of judicial legislation but rather on the ways in which this occurs, 
and the motives, attitudes and reasoning which underlie the develop¬ 
ment of the law by this means. Thus it is realised that in a sense 
whenever a court applies an established rule or principle to a new 
situation or set of facts (or withholds it from these new facts) new law 
is being created. But this process is inevitably a very gradual and 
piece-meal one, a step-by-step progression, graphically described in 
Holmes’ phrase of legislating “ intcrstitially,” *• that is, within the 
interstices of the existing fabric of the law. Sometimes indeed, a 
court may take a bolder step, by laying down a new rule or principle 
which itself contains the potentiality of creative expansion and de¬ 
velopment. Even here, however, new law is virtually never created 
completely in vacuo, for the court will strive to follow such analogies 
as are to be derived from established legal principle and to root its 
decision so far as may be in past rulings. Thus was the decision come 
to in such a leading case as Rylands v. Fletcher, similarly a court may, 
as in Donoghue v. Stevenson, find itself obliged to choose between 
conflicting lines of past cases, and may settle for a comparatively bold 

words. Thus, if a rule of liability is laid down regarding dangerous things in a case 
concerning guns, this test will not help us to decide whether the binding rule governs 
only guns, or dangerous articles generally. 

An admirable recent illustration will be found in the way the C.A. virtually resiled 
in Fisher v. TayloFs Stores [1956] 2 Q.B. 78 from the effect of its own previous in¬ 
convenient decision in Atkinson v. Bettison [1955] 1 W.L.R. 1127. See also Craddock 
V. Hampshire C.C. [1958] 1 W.L.R. 202, and the comment thereon by R. E. Megarry 
in (1958) 74 L.Q.R., p. 350. 

(1959)22 M.L.R., p. 118. 

Southern Pacific Co, v. Jeason (1917) 244 U.S. 205, 221. 
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generalisation in favour of one of those choices, while striking out 
for it a wider field than may have seemed implicit in the earlier decisions. 

Nor is it only in the common law field that new law is created 
judicially, for as we shall see the same process is at work in the sphere 
of statutory construction.®® Modern English legislative theory and 
practice seeks to fetter the judge by very detailed drafting, which 
attempts however unsuccessfully to envisage all the situations which 
the legislator intends to be covered, and by the doctrine that the courts 
must apply only the words of the statute, and cannot apply them by 
analogy to new cases not explicitly covered by these words. It will 
be seen, however, that this approach is of little avail to restrain a court 
which is mindful to apply what it regards as the real sense or meaning 
of the statute. Moreover, there are even modern English statutes which 
resemble the Continental type of legislation, by laying down no more 
than broad general principles or conceptual ideas, and leaving the courts 
to expound their meaning and scope.^® Such a statute is the Matri¬ 
monial Causes Act, 1937, with its provision for new grounds of divorce 
based on cruelty and desertion, though in this case one finds a pre¬ 
existing framework of judicial interpretation of these concepts, and a 
tacit understanding that the courts will continue to develop the law in 
the light of past decisions. 

It is part of the whole traditional framework within which a judge 
operates, and the fact that his whole professional training and back¬ 
ground tend to induce caution, that practically universally causes 
courts to “ soft-pedal ” the creative side of their activities. This is 
particularly apparent when a court is being pressed too hard or too far 
in favour of what it regards as a novel proposition; in such a case it 
will be very apt to say that however unsatisfactory the law may be, the 
court merely applies and cannot change the law, which remains the 
exclusive province of the legislature. Nor indeed, even if one acknow¬ 
ledges the creative side of the judicial process, can one ignore the 
element of fundamental truth which resides in such an asseveration, 
for the constricted framework within which judicial legislation functions 
render it different in kind from ordinary legislation. The legislature— 
apart from any constitutional limitations—is legally, if not de factOy 
free to make innovations as it sees fit and deals in an abstract 
way with all future cases; a court, on the other hand, is limited to the 
actual issues and the parties before it, and operates within a traditional 

39 Cf,posuA(M, 

A constitution of the American type gives the court even greater freedom. For as 
E. H. Levi points out, ** the constitution sets up the conflicting ideals of the community 
in certain ambiguous categories.” This enables the court ” to shift its course, not only 
by realigning cases which impose certain restrictions, but by going beyond realignment 
back to the overall ambiguous category written into the document. The constitution, 
in other words, permits the court to be inconsistent.” {An Intro, to Legal Reasoning 
(1950), pp. 5-6.) 
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framework and subject to the force of professional opinion of what is 
good law, and the possibility of being reversed on appeal. It is, 
therefore, hardly surprising that courts are fairly reluctant to avow 
their own creative function, so limited does it appear to any particular 
court in any individual case. Even in a legal system where the legis¬ 
lative power of the judiciary is explicitly conceded, as with the provision 
of the Swiss Civil Code to the effect that the judge may, in the last 
resort, fill gaps in the law by applying the rule he would have laid 
down if acting as legislator,^^ it is significant that this provision has 
been hardly ever acted upon, the courts preferring to develop new law 
by interpretation of well-tried and established legal principles. 

Yet even within the severely constricted field of judicial law-making 
there is scope for a broader or narrower approach according to whether 
the courts are endeavouring consciously to develop the law relatively 
freely to meet new social and economic conditions, or whether, in a 
spirit of conservatism, the aim is to tie legal development pretty literally 
to the precise enunciations of previous judges. The contrast here is 
sometimes expressed as between judicial valour and judicial timidity 
and certainly we may contrast the bold vision of Lord Mansfield with 
the outlook of some of his contemporaries, or the black-letter law of 
Baron Parke with the wide judicial sweep of Blackburn J.; nor are 
similar contrasts lacking at the present day. Yet even the highest 
measure of judicial valour must nevertheless heed the restraints to 
which I have previously referred, though it may find room even within 
those narrow limits for much useful creative work, as witness for in¬ 
stance the effect of the great case of Donoghue v. Stevenson, It is some¬ 
times said that at the present day there is little or no scope for the 
judicial creation of fresh common law principles.^® Obviously in a 
highly developed system such as our own the scope for this becomes 
much diminished, but it may be suggested that the spark of potential 
creativity is never wholly extinguished, and although today we may 
look primarily to the legislature for the creation of new law, there still 
remain spheres within which the courts retain, not only some freedom 
of manoeuvre, but in which they may legitimately, if inspired by sufficient 
boldness of vision, adapt the law to certain cases where for one reason 
or another the legislature is either too timid to act, or where detailed 
legislation might do more harm than good.^ For there are spheres 
in which the empirical approach of the courts, dealing with problems 
as they arise, imparts a much needed flexibility, and where the 

Art. 1. 

Cf, the respective judgments of Denning and Asquith L.JJ. in Candler v. Crane, 

Christmas and Co, [1951] 2 K.B. 164. 

See per Devlin J. in (1956) 9 Current Legal Problems, pp. 11-15. 

^ For an example see D. Lloyd, “ The Right to Work,” in (1957) 10 Current Legal 

Problems, 36. 
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rigidities of express legislation might create more problems than it 
would solve. 

Judicial Reasoning 

If, within certain limits, courts have a free choice to decide which 
way decisions are to go, what is it, if anything, that governs or controls 
that choice? Certainly not mere logical deduction or inference in 
the sense of syllogistic reasoning, for legal rules, ideas, and concepts are 
expressed in words, whose uncertain sphere of operation precludes the 
statement of legal reasoning in the rigidly defined terms by which con¬ 
clusions may be logically deduced from stated premises." Nor is 
this surprising, for not only do legal rules and concepts depend for 
their usefulness on their very indefiniteness and flexibility," but as 
Holmes remarked in one of his most striking phrases, “ the life of the 
law has been not logic but experience.” " 

Ordinary language indeed, in which law is necessarily expressed 
(for how otherwise could its contact with real life be maintained ?) 
is not an instrument of mathematical precision but consists of what 
has been happily described as an “ open texture.” Some part of 
the meaning of words is given by ordinary usage, but this does not 
carry one far in those peripheral problems which law courts have to 
solve in applying words, and legal rules expressed in words. We all 
know what a highway is, but does it for the purpose of a particular rule, 
include a pavement or a forecourt ? Is a flying-boat a “ ship ” ?*» 
Docs the rule of negligence impose a duty regarding oral utterances ? *® 
Such questions do not call so much for logical answers as for decisions. 
Rules of law are not linguistic or logical rules but to a great extent 
rules for deciding.^^ 

Does this mean that questions for legal decision are really questions 
of words, whose decision is essentially arbitrary, in the sense that the 
decision in any particular case might just as well have gone one way 
as another? The reply to this may be left to Professor Wisdom.®* 
As he points out, such a view is to “ distort and denigrate legal dis¬ 
cussion,” ®» for it ignores the way that rational persuasion proceeds, 
by setting a problem in a certain context of like and different cases, 
and showing how certain factors or reasons may be brought to bear in 
order to satisfy us that one course rather than any other or others is 

But cf, Castberg, post, 442 

Cf, Gluckman, Judicial Process among the Barotse, p. 291 et seq. 

Common Law, p. 1. 

See F. Waismann, on “ Verifiability ” in Logic and Language (ed. A. G. N. Flew), 
I, p. 119. Cf the discussion between Hart and Fuller, on the ** core *’ and “ penum¬ 
bra ” of meaning, in (1958) 71 Harv.L.R. 593 et seg, 

Cf Polpen V. Commercial Union [1943] K.B. 161. 

CO See Candler v. Crane, Christmas and Co. [1951] 2 K.B. 164. 

Cf, A. G. N. Flew, op, cit,, pp. 3-4. 

C2 Post, 438. 


** 440 , 
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desirable or “ right.” The mistake here is to expect a chain of deduction 
or demonstrative reasoning, for this is not how ordinary rational argu¬ 
ment works. It is rather a question of presenting a succession of 
cumulative reasons which severally co-operate in favour of saying 
what the reasoner desires to urge: “ the legs of a chair, not the links 
of a chain.” ^ But this is really the very opposite of the “ arbitrary,” 
which suggests a purely haphazard, irrational and fortuitous conclusion. 
The essence of legal reasoning is indeed in all essentials, save that the 
lawyer perhaps engages in a more searching inquiry for precise reasons 
for his decisions, comparable to the process of reasoning in ordinary life, 
whether concerned with ethical or practical problems. Thus when we 
decide that something is good or desirable, beautiful or ugly, we mean 
to express a judgment. This may be intended as a mere expression 
of a subjective emotion, but more often it involves implicitly or explicitly 
the idea that we can give reasons in support of that judgment. So too, 
if a practical decision is called for, such as the choice of a profession 
or of a candidate by a selection committee, the choice may be purely 
arbitrary, but more likely will be based on a weighing of reasons why 
one rather than another choice is to be made. Such a choice is not 
logical in the sense of being deductively inferred from given premises, 
but it has a kind of logic of its own, being based on rational considera¬ 
tions which differentiate it sharply from mere arbitrary assertion.®^ 
Legal rulings then, being not statements of fact or logical inferences, 
cannot be treated as in themselves true or false, for such a criterion is 
inapplicable to decisions involving choice between alternatives. They 
can however be properly regarded as right or wrong, or good or bad, 
in the sense that they either are or are not based upon cumulative 
reasons which are found to be acceptable.^® Of course the notion of 
” acceptability ” necessarily involves the need for some agreement as 
to what are ultimately to be the valid criteria for resolving a dispute, 
for if there were no such common or widely approved grounds it would 
be impracticable to settle any dispute whatever.®’ In practice, however, 
broad agreement of this kind docs generally exist in law as in everyday 
problems, and this is a factor of human social life based on experience, 
and without which no community could survive or indeed come into 

Post, 439. Cf, Hart in Arist. Proc., Suppl. Vol. 29, pp. 257-264, who cites Re Makein 
[19SS] 1 All E.R. 57 as an interesting illustration. Others which may be offered 
are Staton v. National Coal Board [1957] 1 W.L.R. 893, and Lister v. Romford Ice Co, 
[19571 A.C. 555. 

For an attempt to elaborate a new kind of logic relevant both to legal problems and 
to everyday reasoning, see Toulmin, Uses of Argument (1958). It should be pointed 
out however, that many of Toulmin*s strictures on ordinary logic and his proposed 
substitutes are highly controversial, and therefore must be treated with reserve by 
non-specialists. 

®® Cf Weldon, Vocabulary of Politics, p. 44. 

Cf, Toulmin, Reason in Ethics, Chap. 14. 
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existence at all. This does not mean, of course, that these so-called 
ultimate criteria are absolutes in a natural law sense, but simply that 
it is senseless to ask for justification of criteria which are ex hypothesi 
to be treated as ultimate for a particular purpose and within a particular 
community. And though their origin may be in some instances ethical, 
they may equally derive from practical experience, custom, or tradition. 

Moreover courts, like ordinary people, may and generally do employ 
differing criteria, reflecting varying attitudes towards the solution of 
the problems with which they are called upon to deal. Cardozo’s 
celebrated discussion of the four methods of the judicial process 
is really concerned to draw attention to such varying criteria as 
commonly underlie judicial reasoning. Thus custom, tradition, 
historical development, sociological utilitarianism, and ethics all play 
their part. As for what Cardozo describes as the method of philosophy, 
or following along the line of logical progression, what is here involved 
is not logical deduction in the strict sense but the rational use of 
analogyy whereby a case is compared with like and unlike, so as to 
determine the “ proper ” scope of a legal rule. No analogy is of 
course compelling in a purely logical sense as leading to a necessary 
conclusion; but as a practical matter human beings do reason by 
analogy, and find this in many instances a useful way of arriving at 
normative or practical decisions.®® Here again, even in what Cardozo 
characterises as the logical method, the basis of this approach is 
primarily human experience of the efficiency and utility of analogical 
reasoning.®® 


Statutory Construction ®i 

At the present day one of the most important of judicial functions is 
the construction of statutes. It is from this point of view that one 
may perhaps discern the widest divergence between common law and 
continental practice. The former proceeds on the basis that the common 
law itself represents the basic fabric of the law, into which statutes are 
interwoven. Hence the practice of drafting statutes in the fullest 
detail, and the broad assumptions that a statute deals only with those 
cases which fall within its actual wording, and that there is no judicial 

®8 Pm/. 430. 

8® For a discussion of the working of argument by analogy in legal decisions, see 
E. H. Levi, Introduction to Legal Reasoning (1950). As F. Schmidt remarks, “ Like 
to like is probably the value norm most firmly rooted in the democratic society of 
today ” {Scandinavian Studies in Law (1957), I, p. 195). 

®® C/. F. L. Lucas, Search for Good Sense, pp. 9^97: " Though analogy cannot prove 
the truth of a statement, it can add wonderful life and light to it.” 

®i The word ” construction,” although generally treated as equivalent to ” interpreta¬ 
tion ” in English legal practice, seems preferable at least as applied to those cases 
where a court has to do more than extract a meaning from the use of particular words. 
See per Devlin J. in (1958) 4 S.P.T.L. Journal, p. 208; and Ekeldf, in Scandinavian 
Studies in Law (1958), p. 88. 
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power to “ fill gaps ” in a statute by arguments based on analogy,®* 
although as we have seen this is the acknowledged way in which the 
common law itself may be developed by the courts. Continental theory, 
however, treats statutes (usually, but not necessarily, in codified 
form) as the basis of the law, but these tend to be drafted in a very 
general and abstract way, the task being left to the courts to fill in the 
details of the statutory provisions by reference to a presumed legisla¬ 
tive intention. Moreover, it is generally accepted that gaps in a statute 
may be filled by analogical reasoning, on the footing that the legislature 
might be presumed to have desired to cover such cases if it had had 
these in contemplation. 

It would seem, therefore, that the English approach is primarily 
based on ascertaining the plain meaning of the words used, whereas 
that of the civil law is directed to ascertaining the intention of the legis¬ 
lature. This distinction may appear to explain why continental courts 
have recourse freely to travaux preparatoires or legislative material, 
whereas English courts resolutely refuse to have regard to such matters. 
In fact, however, the reality is a good deal less simple than this, and 
there is rather less difference between the two approaches than may 
superficially appear at first sight. 

No doubt the orthodox English theory starts from the assumption 
that a literal interpretation would be followed save where this leads 
to a result so manifestly unreasonable as to constrain the court to seek 
some other solution. In such a case the court is to have regard to the 
intention of the legislature, though this is admittedly in most cases a 
pure fiction.®^ In fact what we have here is another facet of that 
broad cleavage manifest in all aspects of the judicial role, namely, 
between a broad and a narrow approach. From the orthodox view¬ 
point it is the narrow or literal attitude which is dominant. Hence 
this is buttressed by many so-called rules of interpretation, all tending 
to operate restrictively. These may be classified as grammatical rules, 
such as the ejusdem generis rule,®^ or the rule expressio unius exclusio 
alterius,^^ and various presumptions, such as those restricting the 
construction of statutes which interfere with existing rights or the liberty 
of the subject, or which are penal in effect. But although the books 
are full of instances where such rules have been ostensibly applied, 
they are very apt to dissolve away like chaff before the wind whenever 

®* C/. Hancock v. Labhche (1878) 3 C.P.D. 197, and Baylis v. Blackwell [19521 K.B. 
154. 

®® Cyi Salniond, Jurisprudence^ 11th ed., pp. 151-*160. Nevertheless English law insists 
on relating this intention (if any) to the date when the legislation was passed: see 
Att,-Gen. v. Prince Augustus [1957] A.C. 436; Kingston Wharves v. Reynolds [1959] 
2 W.L.R. 40. 

®* For recent examples, sec Chandris v. Moiler [1951] 1 K.B. 240. 246; Culley v. Harrison 
[1956] 2 Q.B. 71; and Brownsea Haven Properties v. Poole Corpn. [1958] Ch. 574. 

®® See Dean v. Wiesengrund [1955] 2 Q.B. 120. 
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the court feels at all strongly that another interpretation is to be pre- 
ferred.** In such cases the court may invoke the so-called rule in 
Heydon's Case, or the “ mischief” rule, which aflFords a platform for 
a broader approach. As for the notion that the court has no power to 
fill “ gaps ” in legislation, very respectable authority will be found in 
support of this, yet if one looks at the way courts actually construe 
statutes it becomes apparent that courts are frequently engaged in 
doing just this very thing,*’ and indeed few statutes would prove 
workable if there were not some judicial freedom in this respect. 
Yet all the reasons for judicial caution to which reference has already 
been made, operate here with redoubled force, and tend both to limit 
the degree to which courts will allow such constructions to be pushed, 
and also the extent to which they are willing openly to avow that they 
are reaUy exercising a kind of supplementary legislative function. 

Nor does the refusal of EngUsh courts to make use of legislative 
material** turn so much on a fundamental difference of principle, 
but rather on the distinction between actual legislative practice under 
common law and civilian systems. For whether one accepts the “ plain 
meaning ” approach or that of a presumed and largely fictitious legisla¬ 
tive intention, there is no reason in principle why courts should not avail 
themselves of whatever relevant material can be found in explanation 
or exposition of the meaning of statutes. Even the most literal approach 
must have regard to the context in which the words appear, and it is 
purely arbitrary whether that context is confined to the four comers 
of the statute itself, or may be derived from all the surrounding cir¬ 
cumstances out of which that statute arose. English discussion of this 
question often hinges upon the undesirability of the courts having to 
read the debates in Hansard, in order to find out the meaning of a 
statute.** Yet though continental practice does not forbid courts to 
peruse parliamentary debates for this purpose, they are generally 
regarded as having little bearing on the meaning of the language used. 
“ Very few judges will take the trouble to look these debates up in the 
official reports.” ’* What the courts are really concerned to study are 
the various reports and comments of expert committees and of the 
Minister charged with the progress of the bill, which take place at 

•• Sec, e.g., Liversidge v. Anderson [1942] A.C. 206; Minns v. Moore [1950] 1 K.B. 241. 
Thus courts have had little difficulty in construing statutory offences as involving 
absolute prohibitions, despite their penal character. 

See, e.g.. such cases as Rees v. Hughes [1946] K.B. 517; Cunliffe v. Goodman [1949] 
2 All E.R. 946; Chandris v. Moller [1951] 1 K.B. 240; Wagg v. Law Society [1957] 
Ch. 405; Baker v. Sims [1958] 3 W.L.R. 546. 

•* The earliest clear instance of this refusal appears to be Millar v. Taylor (1769) 4 Burr. 
2303. 

Thus the laxer U.S. practice (which allows such material to be used) has been criticised 
for the abuse it is said sometimes to engender. 

F. Schmidt in Scandinavian Studies in Law (1957), I, p. 170. 
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various stages prior to and in the course of the legislative process.’J^ 
The bill itself will probably be drafted in a very general form, so that 
recourse will have to be had to the various expositions of its provisions 
and the discussion of disputed points, in order to obtain guidance as 
to how the bill, when enacted, should be applied. This legislative 
material is often, as in Sweden, published in a semi-official publication, 
and its contents are regarded as directives to the courts (though not all 
are of equal weight), which are less authoritative than the statute 
itself, but still an instrument for influencing judicial opinion, though a 
court is free to reject it. The draftsman himself is also expected to 
draft the bill with an eye on these directives, and Supreme Court judges 
are often themselves expert draftsmen, having at various times in their 
careers been engaged in advising upon the preparation and drafting of 
parliamentary bills. In Sweden indeed, “ they have been appointed to 
their office because of their capacity for that kind of work rather than 
because of their experience as judges.”Moreover, at least in the 
smaller continental countries, one or more of the judges dealing with 
a case may have been concerned in the drafting of a relevant statute, 
and will be expected to advise the court expertly on this matter, or 
it may be known which judges or lawyers were so concerned, and these 
may quite properly be consulted.’^ Indeed continental lawyers see 
nothing odd in the attitude of those medieval English judges who re¬ 
proved counsel by telling him: Do not gloss the statute for we made 
it and understand better than you what it means.”It is, therefore, 
from the rigidly maintained distinction, characteristic of the modem, 
but not the ancient common law, between the judicial and the legisla¬ 
tive function, as well as from the very different course of legislative 
proceedings in England and on the Continent, that these contrary 
attitudes towards travaux priparatoires spring. 

A good deal of criticism has been levelled in recent years against 
the way English courts seem to swing from one type of statutory con¬ 
struction to another, one day interpreting a statute very narrowly, 
and another day favouring a broad approach. Is there room for a 
more systematic and rational approach ? One suggestion put forward 
by Friedmann and more recently by Lord Evershed, is that statutes 
might be classified into categories, such as social purpose statutes, 
and technical statutes, and that different principles of construction 
might prevail in relation to each category. But it appears doubtful 
whether such categorisation is really practicable. At least it seems 

For an illuminating discussion, see Ekeldf in Scandinavian Studies in Law (1958), II, 

p. 77 et seq. 

F. Schmidt, op. cit., pp. 178-179. 

Ekeldf, op. ciu, pp. 92-93. 

Cf, Plucknett, Statutes and their Interpretation, p. 49* 
w Post, 453. 
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generally agreed that the various specific rules and presumptions of 
interpretation are pretty valueless and should be scrapped, for they 
largely cancel one another out. As Paton remarks, “ the rules hunt in 
pairs,” and one may share a continental lawyer’s “ difficulty in 
understanding how English jurists can obtain any guidance from such 
a standard work as Maxwell on the Interpretation of Statutes,'''' ’’ 
Lord Evershed, after referring to the old doctrine of the “ equity ” of 
a statute, whereby the courts had a certain latitude in stretching it 
to cover cases not expressly dealt with, makes the interesting sugges¬ 
tion that it might be as well to revive this doctrine and confer on 
the judiciary the function of rendering an Act just and workable 
and of giving effect to sensible solutions, unless the terms of the Act 
itself precluded this.’* Such a change would doubtless entail a funda¬ 
mental reversal of the present form of legislative drafting, where 
draftsmen and courts are engaged in a battle of wits, the draftsman 
seeking to anticipate the restrictive interpretations of the courts 
by inserting the most elaborately detailed provisions to ensure that 
particular situations are covered, which often has the unfortunate 
result of excluding from the effect of the statute equally relevant 
situations which were not actually thought of at the time. 

Another approach, urged by a Swedish jurist, is that statutes should 
be drafted solely by reference to obvious cases. The courts should 
then determine the sphere of application of a statute by reference to 
the underlying purpose of those obvious cases, and should extend the 
statute to analogous cases, where this would further the purpose of 
the statute ascertained in this way.’® In fact such a procedure is often 
in practice adopted by continental courts, even where the court itself, 
with traditional conservatism purports to “ subsume ” a case under 
the actual principle or wording of a statutory provision. But such a 
method, at least in this explicit form, cuts right across the traditional 
English form of drafting and of statutory construction.*® 

Equity 

One judicial attitude, which is given especial prominence, is the equit¬ 
able. This is sometimes contrasted with justice according to law, as 
when Aristotle treats it as a corrective of legal justice.®^ From this 

’* Jurisprudence, 2nd ed., p. 189. ” Ekelof, op, cit., p. 77. 

’* “ Impact of Statute on Law of England ** (Proc. of Brit. Academy, vol. 42, pp. 261- 
262). 

’* Ekelof, op, cit,, p. 79 et seq„ who calls this the “ teleological ” method. But see the 
criticisms of a fellow-Scandinavian, in Schmidt, op, cit,, p. 157 et seq, 

®® See, however, the most interesting discussion of the scope and method of judicial 
construction of statutes, per Lord Denning in Escoigne Properties v. 1,R,C, [1958] 
A.C. 546, at pp. 565-566. 

*1 Post, 463. In some, if not all periods, equity has been linked with natural law; 
cf, ante, 53 et seq. 
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viewpoint it may be regarded as merely another name for natural law 
or justice, but its narrower and more specific role is when it functions 
as an integral part of the legal process. This it may sometimes do as 
a distinct portion of the legal system separate from and to some extent 
confronting and modifying the ordinary set of legal norms. When 
this occurs, as in England, it has naturally tended to suggest that 
equity is something distinct from law and derivable from some other 
source than the common and statute law of the realm. But whether 
equity operates in this distinctive manner through a separate tribunal, 
or as an integral part of the legal system itself, its character remains 
essentially the same, for in either case it is not really something outside 
the legal system but it emanates from the overall system and operates 
within it. It is this which gives it its practical significance, in contrast 
to the rhetorical flourishes of natural law. 

Two aspects of equitable justice may be discerned, one generally 
associated with its earlier, the other with its later phase. In the first 
instance we find equity regarded as a means of mitigating the strict 
rigour of the legal rule. As Aristotle points out, the very generality 
of a legal rule will inevitably involve injustice in particular cases, if 
applied rigidly. Hence equity temporises, tempering the wind to the 
shorn lamb, by individualising the treatment of the particular case.®^ 
At first this might be purely an exercise of individual discretion,®® as 
where a common law judge told a medieval litigant that he must wait 
seven years if he wished to enforce an oppressive but lawful penalty 
clause.®^ Such a process might well be open to the gibe that it would 
vary according to the length of the foot of whoever chanced to be 
exercising the discretionary power, but with time it tends to create new 
legal norms and remedies, such as the institution of the trust in English 
law, and the form of “ bonitary ” ownership ®® developed by the 
praetor in Roman law. 

The second aspect of equity really grows out of the first, when it 
comes to be recognised that what is needed is not merely a discretionary 
power to mitigate the asperities of the law in individual instances, but 
a more generally humane and liberal approach to the interpretation 

** Post, 463. Cf, the role of the jury as discussed by Devlin J. in Trial by Jury, 
pp. 154-157; the author cites Lord Goddard as saying that a **jury can always be 
trusted to do justice where it might be impossible to bring a case strictly within the 
M'Naghten rules.” 

®® C. K. Allen argues that equity is a separate source of law since it involves the applica¬ 
tion of the judge's ” trained sense of discretionary justice.” (See Law in the Making, 
6th ed., p. 398.) But it is diilicult to see why the prior training, which presumably 
affects all judicial decisions, makes equity a distinct source of law. Moreover dis¬ 
cretion is most commonly provided for these days by statute, e.g,, in such enactments 
as the Family Inheritance Act, 1938, and the Contributory Negligence Act, 1945. 

®* Cited by C. K. Allen, Law in the Making, 6th ed., p. 385. 

®® By this means, for instance, such persons as a widow were enabled to claim to partici¬ 
pate in a deceased’s estate, though excluded by the strict civil law: see H. F. Jolowicz, 
Historical Introduction to Roman Law, 2nd ed., p. 97. 
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and development of the legal norms themselves, so that the rules them¬ 
selves might reflect the spirit of what the Romans called “humanitas.”®* 
Many examples of this process at work may be discovered in the later 
Roman law,*^ as for instance the interpretation of documents according 
to their intent rather than their form, and the rule of restitution in cases 
of unjust enrichment. And the modem civil law has in turn exploited 
this approach mainly by means of the so-called clausulae generalae.^^ 
The characteristic of this approach is that it generally succeeds in 
permeating the whole legal system, and it is, perhaps, because English 
equity developed early on purely separatist lines, and so created a 
distinct set of equitable norms in many instances administered even 
more rigidly than the rules of law, whose rigour they were devised initi¬ 
ally to mitigate,®® that this general equitable attitude has received little 
express recognition in modem English law.®® On the other hand 
English law still preserves the earlier individualising attitude of equity, 
in its retention of the discretionary clement in equitable remedies even 
at the present day. 

This is not to say that the equitable approach does not in fact 
manifest itself in less overt and more disguised ways throughout the 
modern English legal system. Thus it may be discerned in the broader 
approach to statutory construction, and in much of our modern law of 
negligence. ®i But its limitations may be equally remarked in the 
over-rigid and mechanical construction of documents sometimes 
emanating from our courts,®® as well as in the difficulty occasionally 
encountered in adjusting the law to meet new situations.®® Accordingly, 

®® Cf. F. Schulz, Roman Legal Science^ pp. 297-299. 

®7 In classical Roman law equity was mainly located in the special rules of the praetorian 
edict, though this was not referred to as aequitas. These rules were strictly administered 
and thus resembled particular English equity as developed in the Court of Chancery 
in the seventeenth and eighteenth centuries. See Buckland and McNair, Roman Law 
and Common Law, 2nd ed., pp. xviii-xix; Jolowicz, op. cit,, pp. 95-99, 520-522. 
Jolowicz points out that, as with the later English equity, the praetorian system 
worked together with the civil law and they were not antagonistic to one another 
(ibid., p. 214). »» Cf. post, 467. 

®® Hence Buckley J.'s well-known dictum that ** this court is not a court of conscience 
Re Telescriptor Ltd. [1903] 2 Ch. 174, 195. There seems to be doubt as to the authen¬ 
ticity of Harman J.*s alleged dictum that ** equity is not to be presumed to be of an 
age past child-bearing” ; sec Megarry, Miscellany-aUlaw, p. 142. The most recent 
attempt of equity to give birth is the much controverted right of a deserted wife to 
retain the matrimonial home; the latest decision treating this as a mere matter of 
discretion harks back to the form of equity derided by Sclden (see Woodcock v. Hobbs 
[1955] 1 W.L.R. 152). 

®® Equity has had a more dynamic role in modem American law, where it has been 
used as an instrument of economic power, e.g., the injunction as a means of controlling 
strikes. See M. Lemer, America as a Civilization (1958), pp. 430-431. 

®i Consider, too, the observations of Lord Simonds in National Bank of Greece v. Metliss 
[1957] 3 All E.R. 608, at pp. 612-613. e.g., in Re Diplock [1944] A.C. 341. 

•3 Consider such cases as Armstrong v. Strain [1952] 1 T.L.R. 82; and Re Miller's Agrees 
ment [1947] Ch. 615, discussed by Denning L.J. in “ The Need for a New Equity ” 
(1952) 5 Current Legal Problems, pp. 4-5. A more recent illustration is provided by 
Byrne v. Kinematograph Renters Ltd. [1958J 1 W.L.R. 762; see the comment on this 
by D. Lloyd in (1958) 21 Mod.L.R. 661 et seg. 



Equity 


407 


what is sometimes felt to be lacking in English law as at present ad¬ 
ministered, is a more pervasive spirit of equity informing every aspect 
of the judicial process, and to this Lord Denning has drawn attention 
in his cogent plea for a new equity.®* 


H, C. GUJTERIDGE 
Comparative Law 
(2nd ed.) 

. . . The characteristic feature of a continental law report, when compared 
with its English equivalent, is its brevity. The facts are only summarised; 
the arguments of counsel are not reported and the conclusions arrived at 
by the court are sometimes stated in a few sentences. A continental judgment 
is purely impersonal; it is the decision of the court as a whole, and the voice 
of the dissentient judge is never heard. Precedents are very rarely referred 
to in judgments and, in any event, they are not cited as precedents but are 
only mentioned as supporting or illustrating the line of reasoning adopted 
by the court. 

The reasons for these variations in form lie, for the most part, in dif¬ 
ferences of legal technique. To begin with, continental lawyers do not search 
for a precedent applicable to the particular facts of the dispute with which they 
are concerned, but consider how far the facts are covered by some general 
principle or principles. They are not hampered in arriving at their conclu¬ 
sions by the doctrine of stare decisis, and the elaborate discussion of precedents 
v/hich is a characteristic of English judgments and legal opinions is, conse¬ 
quently, unnecessary. Secondly, judgments must be reduced to writing 
and, in some systems, must also comply with certain formal requirements 
which have the effect of preventing any lengthy discussion of the point or 
points of law involved. It may be useful to illustrate the position by reference 
to the form of a French judgment in a civil action.®® The judgment begins 
with the qualitis, i.e. the names of the parties, the issues raised on the plead¬ 
ings and a summary of the various steps in the action preceding the judgment. 
The qualites are drawn up by the parties under the supervision of the court. 
Then follows the minute which is the work of the court itself. It contains 
the motifs or the ground on which the court has come to its decision and the 
dispositif which is the operative part of the judgment. Every French judg¬ 
ment must be motivi and must deal with all the points of law raised by the 

»* Post,A10, 

®® See Cache, Precis de Procedure, § 294 passim; La Vie Juridique des Peuples, vol. in 
(France), p. 357; Wright, ‘French and English Legal Procedure*, L.Q.R. vol. xui, 
pp. 502, 503. Ihe judgments of the German and Swiss courts approximate more 
closely to English or American judgments. 
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parties and state the reasons for the conclusions arrived at by the court; 
in default the judgment may be quashed on appeal. The result, as Dr. Allen 
says,®® is that ‘ there is much to be read between the lines ’, and that French 
judgments are ‘ highly compressed ’ and ‘ not always easily understood by 
anybody who is not familiar with the French Codes and Statute law and the 
method of their interpretation *. A special feature of the French law reports 
consists in the notes to the more important cases written by the arretistes 
who are usually well-known specialists in the subject-matter of the judgment 
which is in question. These comments sometimes enjoy a high degree of 
persuasive authority. 

. . . This brings us to the most important question of all—How far can 
continental judicial decisions be regarded as a source of law ? 

Much has been written on this topic, but the position may be summarised 
as follows. Theoretically, as we have already seen, continental case law has 
no binding force; ‘ a judicial precedent does not bind either the court which 
established it nor the lower courts ’.®’ There is no need to labour this point, 
for so much is quite clear. But it is equally certain that the persuasive in¬ 
fluence of continental case law is so great that it is only by shutting one’s 
eyes to its existence that it can be eliminated from any general conspectus of 
the sources of law. How far this influence extends is, however, more open 
to doubt. 

It is generally assumed that judicial decisions do not become a source 
of law on the Continent until a series or group of cases has been formed 
creating a practice, or what a continental lawyer would describe as usus fori. 
In other words an individual decision can never be treated as a source of law. 
An English lawyer is, perhaps hardly qualified to express an opinion on a 
question of this kind, but there appear to be grounds for thinking that this 
statement of the position must be accepted with some reserve. Individual 
cases are frequently cited both in argument before the courts and in the text¬ 
books and commentaries, and it would seem that a single precedent cannot 
be ignored.®® A chain of decisions on a single question of law is frequently 
met with in the continental systems, but this does not necessarily mean that 
the first decision would not have been followed if it had stood alone. A 
single decision of a supreme appellate tribunal such as the Cour de Cassation 
or the Reichsgericht cannot be disregarded, because higher courts are reluctant 
to reverse their own decisions and veiy rarely do so. The judges of a lower 
degree in the hierarchy are thus forced to have regard for the authority of the 
higher courts even if only on grounds of expediency. Moreover, continental 
judges are not recruited from the ranks of the Bar but are members of a judicial 
service into which they enter at the outset of their careers and in which they 
hope to spend their working days. They are naturally swayed by a sense of 
loyalty to their service, and judges of first instance, moreover, arc unlikely, 
save for some very cogent reason, to endanger their prospects of promotion 

®® Allen, Law in the Making, 6th ed., p. 176. 

Lambert and Wasserman. 39 Yale L.J., at p. 14. 

®® It is significant that one of the most controversial questions in the whole range of 
private international law, i.e. Renvoi, appears to have been settled in France by two 
decisions of the Court of Cassation, i.e. Forgoes Case and Soulii's Case. 
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by coming into conflict with the considered opinions of their seniors and 
superiors. 

The bulk of foreign case law is considerable,*® but an English compara¬ 
tive lawyer must resist the temptation to approach the study of a problem in 
continental law by way of judicial decisions. Failure to observe this precau¬ 
tion will often result in a sheer waste of time and may even nullify the value 
of the comparison. The method adopted by continental lawyers when they 
are finding their law has been described in the following terms: ‘ it is not to 
delve right away into the decisions with the help of elaborate digests and tables, 
subject indexes . . . and whatever other guides there are. In fact such auxi¬ 
liaries hardly exist in foreign countries. What the foreign lawyer generally 
does to ascertain the law is, first of all, to find the statutory provisions which 
apply. ... If the matter is questionable, one or more commentaries or text¬ 
books are looked up; and, if the points involved are particularly “ nice ” the 
lawyer will read the court decisions and special literature on the question, 
all of which are ordinarily found by reference to them in the commentaries.’ ^ 

Continental case law is often contradictory, and it is no uncommon 
experience, more particularly in French law, to find a chain of decisions 
both for and against a given solution of a legal problem. The reason for 
this conflict of authority is to be found in the non-recognition of the doctrine 
of stare decisis on the Continent coupled with the large number of courts of 
appellate jurisdiction. Appeals in civil causes are not centralised as in England 
but arc heard, in the first instance, by district courts of appeal of which there 
are in France, for example, no less than twenty-seven. Since these courts 
are not bound to follow each other’s decisions they often disagree. The result 
might well be to produce a state of chaos if it were not for the controlling 
influence of the supreme courts of appeal such as the Cour de Cassation in 
France and the Reichsgericht in Germany. One important distinction should, 
however, be noted, the Cour de Cassation, does not, like the House of Lords, 
deliver final judgment but is only a court of revision having no power to give 
a final decision in the litigation. It can only quash the judgment under appeal 
if it is incorrect in law. In that event the case goes back for rehearing, 
generally by a different court to the one which has given the judgment under 
appeal. The court which rehears the case is free to follow or to dissent 
from the opinion expressed by the supreme appellate tribunal. In the great 
majority of instances it will, for reasons which have already been mentioned, 
accept the views of the supreme court and give judgment accordingly. This 
probably ends the litigation, but it may happen that the decision of the supreme 
court on the point of law is not adopted and that the case will travel back 
once more to tliat court for reconsideration. If this happens the second 
hearing must be by the plenum of the supreme court whose judgment is 
conclusive in the sense that the court to which the case is remitted must accept 
the views of the plenum. It should be noted, however, that the ruling of the 
plenum does not settle the question once and for all; it may be disregarded 
at a future date if the question should arise once more. The position is not 


** * France has just as many leading cases as England *, Lambert and Wasserman, op, cit,, 
p. 15. ^ Moses, 4 Fordham L.R., p. 14. 
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quite the same in the case of the German Reichsgericht. In this instance 
also an appeal only lies from errors of law, but where no further findings 
of fact are required in order to determine the dispute between the parties, 
the Reichsgericht can enter final judgment without remitting the case to the 
court below for a fresh hearing. Where a case is remitted for a re-hearing 
the inferior court must follow the law as laid down by the Reichsgericht,^ 
Generally speaking the Reichsgericht is not bound by its previous decisions, 
but there is a curious exception when one of the ‘ Senates ’ into which it 
is divided desires to depart from the law as laid down by another ‘ Senate 
In such event the matter must go before the plenum which is a joint session 
of all the divisions of the court. ^ 

Continental case law must, therefore, be approached in a cautious spirit. 
An individual decision, unless it emanates from the supreme appellate court, 
cannot be regarded as more than an expression of opinion which ranks, in 
a sense, with the obiter dicta of our judges. The decisions of district courts 
of appeal carry considerable weight if they all point in the same direction, 
but even so, they still leave the question open. Continental case law must 
in any event be balanced against other factors in the situation, notably the 
extent to which a decision is accepted as correct by the legal public and 
survives the ordeal of criticism to which it may be subjected at the hand of 
legal writers, who enjoy a freedom of comment rarely exercised by their 
brethren in jurisdictions where stare decisis prevails and the dissenting writer 
is traditionally required to tone down his criticism by some expression of 
‘ respectful submission or the like, so as to make it clear that his observations 
are conceived in a proper spirit of humility. . . . [pp. 89-93] 

. . . The Opinions of Legal Writers. Legal literature is not only more 
extensive on the Continent but also carries more weight.* Academic lawyers 
enjoy a degree of prestige which is the envy of their English colleagues, and 
is best illustrated by the French practice according to which the opinions 
of eminent professors prepared ad hoc can be submitted to the courts. Much 
depends, of course, on the esteem in which a particular legal author is held, 
and the importance of doctrinal writings would seem to lie in the fact that they 
constitute a subsidiary source of law which comes into play if other sources 
are not available or are inconclusive. The continental judges have always 
declined to recognise the solutions of legal writers as authoritative, and the 
law as laid down in University lecture rooms is frequently disregarded by the 
courts.® On the other hand, foreign legal authors criticise the decisions of 
the courts with much greater freedom than in England, and they do not 

2 Zivilprozessordnung, ss. 449, 563, 565, paras. 2 and 3. 

® Gerichtsverfassungsgesetz, para. 136. See Cohn, ‘Precedents in Continental Law’, 
Camb.L.J. vol. v (1935), p. 366; Lipstein, ‘ Doctrine of Precedent in Continental 
Law *, Journal of C.L. (3rd Ser.), vol, xxviii (1946), p. 34. But since the Reichsgericht 
is no longer functioning, at the time of writing, the references to it in the text above 
must be read as applying to the present courts of revision, i.e. the various Oberlandes- 
gerichte. 

* ‘ If decided cases have less authority in France than they have in England, legal text¬ 
books and the opinions of institutional writers have distinctly more.* Walton and 
Amos, Intro, to French Law, p. 8. See also Swiss civil code. Article i. [David and de 
Vries, French Legal System, pp. 122-126.] 

® See Ancel, ‘ Case Law in France *, Journal of C.L, (3rd Ser.), vol. VI, p. 1. 
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allow their views to be shaken by judicial rulings. The fact that a continental 
case may at any time lose its authority gives added weight to these criticisms. 
An English writer who challenges a ruling of the House of Lords can only 
hope that Parliament may hereafter give effect to his views, but a French or 
German commentator can always envisage the possibility that his opinion 
will ultimately be accepted by the courts. 

The extent to which continental legal literature can be regarded as authori¬ 
tative appears to be a matter of controversy,® but there seems to be no doubt 
that commentaries and text-books are freely cited and that their persuasive 
influence is considerable, more especially if there is no case law in point. 
It would, indeed, be remarkable if this were not so, having regard to the fact 
that the judges of all jurisdictions—even those ruled by the common law- 
are inevitably influenced by the views expressed in the standard treatises with 
which they are familiar and to which they must constantly refer. 

The main differences between the status of legal doctrinal works in 
English and continental practice seem to be as follows. In the first place, 
no obstacles are placed on the Continent in the way of the citation of works 
by living authors. Secondly continental case law is more contradictory in 
nature than ours . . . and in such circumstances the opinions of the text¬ 
book writers, if unanimous, may often prove to be the decisive factor.’ 

[pp. 81-82] 


A, P. SERENI 

The Code {Napoleon) and Case Law * 

In France and most civil-law countries the doctrine has thus come to be 
generally accepted that law, even though codified, changes constantly through 
its own internal processes. Courts, it is argued, have power, not to xnake or 
to change the law, but only to administer it; it is their duty, however, to per¬ 
ceive changes and to take them into consideration in deciding cases. 
Obviously this doctrine is a mere fiction, for the law is being actually changed 
through its administration by the courts. Obsolescent provisions of the 
written law are rejuvenated through new court interpretations in keeping 
with social and legal developments. The older code and statutory provisions 
become, the bolder the courts grow in modifying the contents of their 
provisions under the guise of mere construction. It is only by means of 
this process of rejuvenation that codes in civil-law countries are enabled to 
remain in force over long periods of time, notwithstanding substantial changes 
in the social and legal climate. The one-hundred-and-fifty-year-old Code 
Napoleon is a case in point. It could survive, with a comparatively smaU 
number of changes only, because the French courts, and especially the Court 
of Cassation, have exercised broad discretion in actually modifying it. 

® See Lambert and Wasserman, * The Case Method in Canada ’, Yale L.J, vol. xxxix, 
p. 1; Ancel, op. ci7. p. S. 

’ [For a critical discussion of the common law attitude towards legal writers, see 
G. V. V. NichoUs in (1950) 28 Can.B.R. 422).] 

® (From The Code Napolion and the Common Law World (ed. B. Schwarz).] 
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The increasing boldness of the French judiciary in changing the meaning 
of the written law, and especially of those of the Code’s provisions that would 
otherwise have become obsolete, has led Savatier to the conclusion that in 
some particular fields French civil law has ceased to consist of written law 
and has become common (unwritten) law. According to the French scholar, 
the traditional and spectacular opposition between the sources of English 
and of French law has been surprisingly reduced. Savatier’s position may 
sound far-fetched; it is certainly correct, however, to the extent to which it 
runs counter to Savigny’s well-known theory that codification entails of 
necessity an unhealthy crystallization of the law.® The lawmaking function 
performed by courts in France and a few other civil-law countries justifies 
Capitant's remark that “ codification should not be repeated too often. It 
is preferable, rather, to live under an old code and through special statutes, 
which may be more easily drafted, to amend those parts of it that no longer 
correspond to present conceptions, while leaving to the courts, under the 
guidance and with the assistance of text writers, the task of working on this 
body of written law, retouching it, and modifying it by imperceptible steps.” 

Certainty and predictability are, in addition to flexibility, the basic 
goals of all legal systems. As is pointed out above, common-law systems 
seek to achieve them, to some extent at least, tlirough the particularization 
of statutory provisions and, to a greater extent, through the operation of the 
rule of stare decisis \ but it was also noted that the increasingly rapid tempo of 
social and legal change tends to shorten tlie period during which a case may 
be held to be a precedent. 

In the absence of stare decisis^ certainty and predictability in civil-law 
countries are sought through the adoption of particular techniques in the 
drafting and construction of the written law. The basic principles of a legal 
system are not only reduced to writing in the form of general propositions 
but also set forth in an organic and systematic manner; they are co-ordinated 
among themselves and implement each other. Thus, in the absence of specific 
provisions, the solution of a particular problem may be derived by means 
of the deductive process from the general premises set forth in writing. 
Unquestionably the solution of a particular problem can be more easily 
found by way of deduction from a series of co-ordinated general premises 
than by way of distinction from and comparison with other particular rules; 
the latter system leaves, in fact, a much wider area of uncertainty and ample 
room for casuistry. Reliance on logical and legal reasoning for the purpose 
of drawing from principles clearly established their ultimate and almost 
inevitable conclusions tends to secure a reasonable amount of predictability 
in civil-law systems, even in the absence of prior holdings in point; in common- 
law systems, on the other hand, lack of a precedent in point may constitute 
a major problem. It has been argued, therefore, that civil-law systems are 
not only more flexible but also afford a larger measure of predictability than 
common-law systems. 

It would seem, however, that the two groups of systems differ in the 

» [C/. fl/i/e. 332.1 
w IBut c/. 398.] 
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relative strength and impact of the various factors on which predictability 
depends rather than in the ultimate measure of predictability that they offer. 
Chiefly because of the reduction to writing and the systematic co-ordination 
of the general applicable rules and of the resort to the deductive method, the 
legal provisions governing a particular matter or situation can be more easily 
found within the purview of a civil-law than of a common-law system. 
Unquestionably much less research is required for the finding of the applic¬ 
able rules of law within the scope of a civil-law system. Hence the conse¬ 
quence, among others, that legal assistance is much less expensive in civil- 
law countries, and the further consequence that there is less inequality 
between the rich and the poor as far as legal assistance is concerned. “ 
Conversely, since a greater number of questions to be decided are treated 
by civil-law courts as questions of fact, a greater area of uncertainty exists 
in this respect within the scope of civil-law systems. Thus, the correct 
conclusion would seem to be that while the rules of law governing a particular 
situation may be more rapidly, accurately, and unequivocally determined 
within the purview of a civil-law system, greater predictability of the outcome 
of a dispute docs not necessarily follow from it. 

Human relations, as they grow increasingly complex and articulate, require 
more detailed and diversified regulation. In civil-law countries, however, 
the legislative technique of formulating legal rules in broad and general 
terms still prevails; it is generally felt that it would be hard, if not impossible, 
for the legislator to anticipate and regulate the specific problems that may 
come before Uie courts. Hence the trend is toward leaving to the courts the 
power of implementing the broad provisions of the written law through the 
decision of particular problems involved in each dispute. In contradiction 
to the ideology of the Code Napoleon, courts are thus vested in fact with a 
broad regulatory power within the scope of the legislative enactments. 

To secure stability in legal relations, higher courts in civil-law countries 
are inclined to perform their task by uniformly deciding recurrent questions, 
and lower courts tend to follow the lead of the higher courts. The law thus 
develops a uniform line of decisions, a so-called jurisprudence constante^ 
which, by some French legal scholars, has been likened to customary law, 
in that it is unwritten; such customary law, however, exists only within the 
scope of the provisions of the written law and is not inconsistent with them. 
Furthermore, it is a mere usage in that it is not binding in a technical legal 
sense. It has been intimated that the growing tendency on the part of the 
courts in almost all civil-law countries to follow precedents is due, in part, 
to intellectual laxity and to an unhealthy trend toward conformity. It has 
been asserted that judges of the lower courts, when confronted with difficult 
problems, may prefer to choose the easy way out of relying on the reasoning 
of prior decisions of the higher courts rather than do their own independent 
thinking. It is to be noted, however, that in various civil-law countries, 
including France, one of the main tasks specifically entrusted to the highest 
courts (in France, to the Court of Cassation) is to establish and preserve 

[So far as England is concerned, there is less in this point since the Legal Aid Aa, 

1948.] 
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uniformity in the administration of justice by the courts. Furthermore, 
uniformity is a necessity under modem conditions. Conflicting holdings, 
especially by lower courts, would not only create uncertainty, but would also 
entail an unnecessary expenditure of money and time for the litigants if a 
lower court were to take an isolated stand contrary to that of the highest 
courts of the country on a matter that the latter has repeatedly and uniformly 
adjudicated: the inevitable result would be in fact a reversal. On the other 
hand, lower and intermediate courts have not hesitated to dissent from the 
higher courts on basic issues until a jurisprudence constante was established, 
and higher courts have no hesitation in reversing themselves should they 
deem it appropriate. Also, the influence of text writers, although now some¬ 
what reduced, is still much greater than in common-law countries. 

In common-law countries, or at least in the United States, there is, 
it should be noted, a noticeable tendency to limit the importance of precedents 
and to consider instead the broad legal principles and issues involved in each 
case. 

A certain rapprochement is thus discernible between the two groups of 
legal systems as far as practical results are concerned. It would be a serious 
error and a dangerous one, however, to minimize the basic differences that 
still exist between common-law and civil-law systems with respect to the 
respective value and function of codification and case law. [pp. 72-76] 


LONDON STREET TRAMWAYS CO. v. LONDON COUNTY 

COUNCIL 

[1898] A.C. 375 


Lord Halsbury L.C. . . . 

My Lords, it is totally impossible, as it appears to me, to disregard the whole 
current of authority upon this subject, and to suppose that what some people 
call an “ extraordinary case,” an ” unusual case,” a case somewhat different 
from the common, in the opinion of each litigant in turn, is sufficient to 
justify the rehearing and rearguing before the final Court of Appeal of a ques¬ 
tion which has been already decided. Of course I do not deny that cases of 
individual hardship may arise, and there may be a current of opinion in the 
profession that such and such a judgment was erroneous; but what is that 
occasional interference with what is perhaps abstract justice as compared 
with the inconvenience—the disastrous inconvenience—of having each 
question subject to being reargued and the dealings of mankind rendered 
doubtful by reason of different decisions, so that in truth and in fact there 
would be no real final Court of Appeal ? My Lords, “ interest rei publicae ” 
that there should be finis litium ” at some time, and there could be no 
“ finis litium ” if it were possible to suggest in each case that it might be 
reargued, because it is ” not an ordinary case,” whatever that may mean. 

[Certainly not in England; cf. ante^ 390.] 
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Under these circumstances I am of opinion that we ought not to allow this 
question to be reargued. 

My Lords, I only wish to say one word in answer to a very ingenious 
argument which the learned counsel set before your Lordships. It is said 
that this House might have omitted to notice an Act of Parliament, or might 
have acted upon an Act of Parliament which was afterwards found to have 
been repealed. It seems to me that the answer to that ingenious suggestion 
is a very manifest one—namely, that that would be a case of a mistake of 
fact. If the House were under the impression that there was an Act when 
there was not such an Act as was suggested, of course they would not be bound, 
when the fact was ascertained that there was not such an Act or that the Act 
had been repealed, to proceed upon the hypothesis that the Act existed. They 
would then have ascertained whether it existed or not as a matter of fact, 
and in a subsequent case they would act upon the law as they then found it 
to be, although before they had been under the impression, on the hypothesis 
I have put, either on the one hand that an Act of Parliament did not exist, 
or on the other hand that an Act had not been repealed (either case might 
be taken as an example) and acted accordingly. But what relation has that 
proposition to the question whether the same question of law can be reargued 
on the ground that it was not argued or not sufficiently argued, or that the 
decision of law upon the argument was wrong ? It has no application at all. 

Under these circumstances it appears to me that your Lordships would 
do well to act upon that which has been universally assumed in the profession, 
so far as I know, to be the principle, namely, that a decision of this House 
upon a question of law is conclusive, and that nothing but an Act of Parlia¬ 
ment can set right that which is alleged to be wrong in a judgment of this 
House. . . . [pp. 380-381] 

Lords Macnaghten, Morris, and James of Hereford concurred. 


YOUNG V, BRISTOL AEROPLANE CO. 

[1944] K.B. 718 

Lord Greene M.R. . . . 

In considering the question whether or not this court is bound by 
its previous decisions and those of courts of co-ordinate jurisdiction, it 
is necessary to distinguish four classes of case. The first is that with which 
we are now concerned, namely, cases where this court finds itself confronted 
with one or more decisions of its own or of a court of co-ordinate jurisdiction 
which cover the question before it and there is no conflicting decision of this 
court or of a court of co-ordinate jurisdiction. The second is where there is 
such a conflicting decision. The third is where this court comes to the con¬ 
clusion that a previous decision, although not expressly overruled, cannot 
stand with a subsequent decision of the House of Lords. The fourth (a 
special case) is where this court comes to the conclusion that a previous 
decision was given per incuriam. In the second and third classes of case it 
is beyond question that the previous decision is open to examination. In 
the second class, the court is unquestionably entitled to choose between 
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the two conflicting decisions. In the third class of case the court is merely 
giving effect to what it considers to have been a decision of the House of 
Lords by which it is bound. The fourth class requires more detailed examina¬ 
tion and we will refer to it again later in this judgment. . . . [pp. 725-726] 

Where the court has construed a statute or a rule having the force 
of a statute its decision stands on the same footing as any other decision on a 
question of law, but where the court is satisfied that an earlier decision was 
given in ignorance of the terms of a statute or a rule having the force of a 
statute the position is very different. It cannot, in our opinion, be right to 
say that in such a case the court is entitled to disregard the statutory provision 
and is bound to follow a decision of its own given when that provision was 
not present to its mind. Cases of this description are examples of decisions 
given per incuriam. We do not think that it would be right to say that there 
may not be other cases of decisions given per incuriam in which this court 
might properly consider itself entitled not to follow an earlier decision of its 
own. Such cases would obviously be of the rarest occurrence and must be 
dealt with in accordance with their special facts. Two classes of decisions 
per incuriam fall outside the scope of our inquiry, namely, those where the 
court has acted in ignorance of a previous decision of its own or of a court 
of co-ordinate jurisdiction which covers the case before it—in such a case 
a subsequent court must decide which of the two decisions it ought to follow; 
and those where it has acted in ignorance of a decision of the House of Lords 
which covers the point—in such a case a subsequent court is bound by the 
decision of the House of Lords. 

On a careful examination of the whole matter we have come to the 
clear conclusion that this court is bound to follow previous decisions of its 
own as well as those of courts of co-ordinate jurisdiction. The only 
exceptions to this rule (two of them apparent only) are those already mentioned 
which for convenience we here summarize: (1.) The court is entitled and bound 
to decide which of two conflicting decisions of its own it will follow. (2.) The 
court is bound to refuse to follow a decision of its own which, though not 
expressly overruled, cannot, in its opinion, stand with a decision of the House 
of Lords. (3.) The court is not bound to follow a decision of its own if it is 
satisfied that the decision was given per incuriam. . . . [pp. 729-730] 


A. L, GOODHART 
The Ratio Decidendi of a Case 

Having, as a first step, determined all the facts of the case as seen by the 
judge, it is then necessary to discover which of these facts he has found 

[A full court has no more authority than an ordinary court; nor does it matter that 
the case was not fully argued previously: Morelle Ltd, v. Wakeling [1955] 2 Q.B. 
379.] 

Uhe Divisional Court has applied this doctrine in relation to previous decisions of 
the C.A.: R, v. Northumberland Compensation Tribunal [1951] 1 K.B. 711.] 

1® [From Essays in Jurisprudence and the Common Law (1931), p, 1; reprinted from 
(1930) 40 Yale L.J. 161.] 
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material for his judgment. This is far more difficult than the first step, for 
the judge may fail to label his facts. It is only the strong judge, one who is 
clear in his own mind as to the grounds for his decision,who invariably 
says, “ on facts A and B and on them alone I reach conclusion Z”. Too 
often the cautious judge will include in his opinion facts which are not 
essential to his judgment, leaving it for future generations to determine 
whether or not these facts constitute a part of the ratio decidendi. The 
following guides may, however, be followed in distinguishing between 
material and immaterial facts. 

(1) As was stated above in discussing the principle of a case in which 
there is no opinion, the facts of person, time, place, kind, and amount are 
presumably immaterial. This is true to an even greater extent when there is 
an opinion, for if these facts are held to be material particular emphasis will 
naturally be placed upon them. 

(2) All facts which the court specifically states are immaterial must be 
considered immaterial. In People v. Vandewater the defendant, who was 
charged with maintaining a public nuisance, kept an illicit drinking place. 
There was proof that the house was actually disorderly as persons became 
intoxicated on the premises and left them in that condition. The majority 
of the New York Court of Appeals, speaking by Lehman, J., held that the 
fact that acts of annoyance and disturbance had occurred was immaterial. 
The learned judge said : 

It is the disorderly character of the illicit drinking place which con¬ 
stitutes the offense to the public decency. That offense arises from the 
nature of the acts habitually done upon the premises and the injury to 
the morals and health of the community which must naturally flow 
therefrom, apart from the annoyance or disturbance of those persons 
who might be in the neighbourhood. 

This case strikingly illustrates the distinction between the view that a case 
is authority for a proposition based on all its facts, and the view that it is 
authority for a proposition based on those facts only which were seen by the 
court as material. If we adopt the first view, then the majority judgment is 
only a dictum, not binding in any future case in which the facts do not show 
actual disorder. Under the second view the court has specifically stated that 
the fact of disorder is immaterial. The case is, therefore, a binding precedent 
in all future cases in which either orderly or disorderly illicit drinking places 
are kept. The case can be analyzed as follows: 

Facts of the case 

Fact I. D maintained an illicit drinking place. 

Fact II. This illicit place was noisy and disorderly. 

Conclusion. D is guilty of maintaining a nuisance. 

It was Jessek M.R., who said. “ I may be wrong, but I never have any doubts 
An astounding example of an uncertain judgment is Lord Hatherley*s opinion in 
Riyer Wear Commissioners v. Adamson (1877), 2 App.Cas. 743, 752. Of this Atkin, 
L.J., said, in The Mostyn, [1927] P. 25, that he was unable to determine whether Lord 
Hatherley, “ was concurring in the appeal being allowed, or the appeal being dis¬ 
missed, or whether he was concurring in the opinion given by Lord Cairns 
250 N.Y. 83. At p. 96. Italics mine. 
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Material facts as seen by the court 

Fact I. D maintained an illicit drinking place. 

Conclusion. D is guilty of maintaining a nuisance. 

By specifically holding that fact 11 was immaterial, the court succeeded 
in creating a broad principle instead of a narrow one. 

(3) All facts which the court impliedly treats as immaterial must be 
considered immaterial. The difficulty in these cases is to determine whether 
a court has or has not considered the fact immaterial. Evidence of this implica¬ 
tion is found when the court, after having stated the facts generally, then 
proceeds to choose a smaller number of facts on which it bases its conclusion. 
The omitted facts are presumably held to be immaterial. In Rylands v. 
Fletcher the defendant employed an independent contractor to make a 
reservoir on his land. Owing to the contractor's negligence in not filling 
up some disused mining shafts, the water escaped and flooded the plaintiff's 
mine. The defendant was held liable. Is it the principle of the case that a 
man who builds a reservoir on his land is liable for the negligence of an 
independent contractor? Why then is the case invariably cited as laying 
down the broader doctrine of “ absolute liability ” ? The answer is found 
in the opinions. After stating the facts as above, the judges thereafter 
ignored the fact of the contractor's negligence, and based their conclusions 
on the fact that an artificial reservoir had been constructed. The negligence 
of the contractor was, therefore, impliedly held to be an immaterial fact. 
The case can be analyzed as follows: 

Facts of the case 

Fact I. D had a reservoir built on his land. 

Fact II. The contractor who built it was negligent. 

Fact Ill. Water escaped and injured P, 

Conclusion. D is liable to P. 

Material facts as seen by the court 

Fact I. D had a reservoir built on his land. 

Fact III. Water escaped and injured P. 

Conclusion. D is liable to P. 

By the omission of fact II, the doctrine of “ absolute liability ” was 
established. 

It is obvious from the above cases that it is essential to determine what 
facts have been held to be immaterial, for the principle of a case depends 
as much on exclusion as it does on inclusion. It is under these circumstances 
that the reasons given by the judge in his opinion, or his statement of the rule 
of law which he is following, are of peculiar importance, for they may furnish 
us with a guide for determining which facts he considered material and which 
immaterial. His reason may be incorrect and his statement of the law too 
wide, but they will indicate to us on what facts he reached his conclusion. 

Ipp. 15-18] 


*0 (1868) L.R. 3 H.L. 330. 
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(4) All facts which are specifically stated to be material must be con¬ 
sidered material. Such specific statements are usually found in cases in which 
the judges are afraid of laying down too broad a principle. Thus in Heaven 
V. Pender the plaintiff, a workman employed to paint a ship, was injured 
owing to a defective staging supplied by the defendant dock owner to the 
shipowner. Brett, M.R., held that the defendant was liable on the ground 
that,2* 

whenever one person is by circumstances placed in such a position 
with regard to another that every one of ordinary sense who did think 
would at once recognize that if he did not use ordinary care and skill 
in his own conduct with regard to those circumstances he would cause 
danger of injury to the person or property of the other, a duty arises 
to use ordinary care and skill to avoid such danger. 

Cotton and Bowen, L.JJ., agreed with the Master of the Rolls that the 
defendant was liable, but the material facts on wliich they based their judgment 
were ^3 that(£i) the plaintiff was on the staging for business in which the dock 
owner was interested, and {b) he “ must be considered as invited by the dock 
owner to use the dock and all appliances provided by the dock owner as 
incident to the use of the dock ”. The principle of the case cannot, therefore, 
be extended beyond the limitation of these material facts. 

(5) If the opinion does not distinguish between material and immaterial 
facts, then all the facts set forth in the opinion must be considered material 
with the exception of those that on their face are immaterial. There is a 
presumption against wide principles of law, and the smaller the number of 
material facts in a case the wider will the principle be. Thus if a case like 
Hambrook v. Stokes Bros,,^^ in which a mother died owing to shock at seeing 
a motor accident which threatened her child, is decided on the fact that a 
bystander may recover for injury due to shock, we have a broad principle 
of law.*® If the additional fact that the bystander was a mother is held to be 
material we then get a narrow principle of law.*® Therefore, unless a fact 
is expressly or impliedly held to be immaterial it must be considered material. 

(6) Thus far we have been discussing the method of determining the prin¬ 
ciple of a case in which there is only a single opinion, or in which all the 
opinions are in agreement. How do we determine the principle of a case in 
which there are several opinions which agree as to the result but differ in the 
material facts on which they are based ? In such an event the principle of 
the case is limited to the sum of all the facts held to be material by the various 
judges. A case involves facts >4, B and C, and the defendant is held liable. 
The first judge finds that fact A is the only material fact, the second that B 
is material, the third that C is material. The principle of the case is, therefore, 
that on the material facts A, B and C the defendant is liable. If, however, 
two of the three judges had been in agreement that fact A was the only 

(1883) 11 Q.B.D. 503. 

** At p. 509. 

At p. 515. 

** [1925] 1 K.B. 141. 

See the judgment of Atkin, L.J., at p. 152. 

See the judgment of Bankes, L.J., at p. 146. 
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material one, and that the others were immaterial, then the case would be 
a precedent on this point, even though the third judge had held that facts 
B and C were the material ones. The method of determining the principle 
of a case in which there are several opinions is thus the same as that used 
when there is only one. Care must be taken by the student, however, to see 
that the material facts of each opinion are stated and analyzed accurately, 
for sometimes judges think that they are in agreement on the facts when they 
only concur in the result.'**’ 

Having established the material and the immaterial facts of the case as 
seen by the court, we can then proceed to state the principle of the case. 
It is found in the conclusion reached by the judges on the basis of the 
material facts and on the exclusion of the immaterial ones. In a certain 
case the court finds that facts A, B and C exist. It then excludes fact A 
as immaterial, and on facts B and C it reaches conclusion X. What is the 
ratio decidendi of this case? There are two principles: {a) in any future 
case in which the facts are A^ B and C, the court must reach conclusion 
X, and {b) in any future case in which the facts are B and C the court 
must reach conclusion X. In the second case the absence of fact A 
does not affect the result, for fact A has been held to be immaterial. The 
court, therefore, creates a principle when it determines which are the material 
and which arc the immaterial facts on which it bases its decision. 

It follows that a conclusion based on a fact, the existence of which has 
not been determined by the court, cannot establish a principle. We then 
have what is called a dictum. If, therefore, a judge in the course of h is opinion 
suggests a hypothetical fact, and then states what conclusion he would reach 
if that fact existed, he is not creating a principle. The difficulty which is 
sometimes found in determining whether a statement is a dictum or not, is 
due to uncertainty as to whether the judge is treating a fact as hypothetical 
or real. When a judge says, “ In this case as the facts are so and so 1 reach 
conclusion X ”, this is not a dictum, even though the judge has been incorrect 
in his statement of the facts. But if the judge says, ” If the facts in this 
case were so and so then I would reach conclusion A"”, this is a dictum, 
even though the facts are as given. The second point frequently arises when a 
case involves two different sets of facts. Having determined the first set of 
facts and reached a conclusion on them, the judge may not desire to take up 
the time necessarily involved in determining the second set. Any views he 
may express as to the undetermined second set are therefore dicta. If, how¬ 
ever, the judge does determine both sets, as he is at liberty to do, and reaches 
a conclusion on both, then the case creates two principles and neither is a 
dictum. Thus the famous case of National Sailors* and Firemen*s Union v. 
Reed *8 in which Astbury, J., declared the General Strike of 1926 to be illegal, 
involved two sets of facts, and the learned judge reached a conclusion on 
each.*® It is submitted that it is incorrect to say that either one of the 

*’ Cf. the various judgments in Great Western Ry. Co. v. Owners of S.S. Mostyn [19281 
A.C. 57. See note in (1928) 44 L.Q.R, 138 on this point. *« [1926] 1 Ch. 536. 
*® The first set of facts included the fact of the General Strike. The second set excluded 
the General Strike, but included the fact that the internal rules of the union were 
violated. 



A, L. Goodhart 


421 


conclusions involved a dictum because the one preceded the other or because 
the one was based on broad grounds and the other on narrow ones.®® On 
the other hand, if in a case the judge holds that a certain fact prevents a cause 
of action from arising, then his further finding that there would have been 
a cause of action except for this fact is an obiter dictum. By excluding the 
preventive fact the situation becomes hypothetical, and the conclusion 
based on such hypothetical facts can only be a dictum.^^ 

Having established the principle of a case, and excluded all dicta, the 
final step is to determine whether or not it is a binding precedent for some 
succeeding case in which the facts arc prima facie similar. This involves 
a double analysis. We must first state the material facts in the precedent 
case and then attempt to find the material ones in the second one. If these 
are identical, then the first case is a binding precedent for the second, and 
the court must reach the same conclusion as it did in the first one. If the 
first case lacks any material fact or contains any additional ones not found 
in the second, then it is not a direct precedent.®*^ Thus in Nichols v. Mars- 
land^^ the material facts were similar to those in Rylands v. Fletcher 
except for the additional fact that the water escaped owing to a violent 
storm. If the court had found that this additional fact was not a material 
one, then the rule in Rylands v. Fletcher would have applied. As it found, 
however, that it was a material one, it was able to reach a different conclusion. 

Before summarizing the rules suggested above, two possible criticisms 
must be considered. It may be said that a doctrine which finds the principle 
of a case in its material facts leaves us with hardly any general legal principles, 
for facts are infinitely various. It is true that facts are infinitely various, 
but tlie material facts which are usually found in a particular legal relationship 
are strictly limited. Thus the fact that there must be consideration in a 
simple contract is a single material fact although the kinds of consideration 
are unlimited. Again, if A builds a reservoir on Blackacre and B builds 
one on Whiteacre, the owners, builders, reservoirs, and fields are different. 
But the material fact that a person has built a reservoir on his land is in each 
case the same. Of course a court can always avoid a precedent by finding 
that an additional fact is material, but if it does so without reason the result 
leads to confusion in the law. Such an argument assumes, moreover, that 

For conflicting views on this point see note by a learned writer in (1926) 42 L.Q.R. 
289, and also note in 42 L.Q.R. 296. 

In Lynn v. Bamber, [1930] 2 K.B. 72, McCardie, J.. held that unconcealed fraud was 
a good reply to a plea of the Statutes of Limitation. As, however, he found that there 
was no fraud in the case before him, it is submitted that his statement as to the Statutes 
of Limitation was a dictum. On this point sec note in (1930) 46 L.Q.R. 261. 

It may, however, carry great weight as an analogy. Thus if it has been held in a case 
that a legatee who has murdered his testator cannot take under the will, this will be 
an analogy of some weight in a future case in which the legatee has committed man¬ 
slaughter. It is important to note that when a case is used merely as an analogy, 
and not as a direct binding precedent, the reasoning of the court by which it 
reached its judgment carries greater wei^t than the conclusion itself. The second 
court, being free to reach its own conclusion, will only adopt the reasoning of the 
first court if it considers it to be correct and desirable. In such analogous precedents 
the ratio decidendi of the case can with some truth be described as the reason of the 
case. 

” (1875) L.R. 10 Ex. 255. 

(1868) L.R. 3 H.L. 330. 
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courts are disingenuous and arbitrary. Whatever may have been true in 
the past, it is clear that at the present day English courts do not attempt to 
circumvent the law in this way. 

The second criticism can be stated as follows: If we are bound by the 
facts as seen by the judge, may not this enable him deliberately or by in¬ 
advertence to decide a case which was not before him by basing his decision 
upon facts stated by him to be real and material but actually non-existent ? 
Can his conclusion in such a case be anything more than a dictum ? Can a 
judge, by making a mistake, give himself authority to decide what is in effect 
a hypothetical case ? The answer to this interesting question is that the whole 
doctrine of precedent is based on the theory that as a general rule judges 
do not make mistakes either of fact or of law. In an exceptional case a 
judge may in error base his conclusion on a non-existent fact, but it is better 
to suffer this mistake, which may prove of benefit to the law as a whole, 
however painful its results may have been to the individual litigant, than to 
throw doubt on every precedent on which our law is based. 

Conclusion 

The rules for finding the principle of a case can, therefore, be summarized 
as follows: 

(1) The principle of a case is not found in the reasons given in the opinion. 

(2) The principle is not found in the rule of law set forth in the opinion. 

(3) The principle is not necessarily found by a consideration of all the 
ascertainable facts of the case, and the judge’s decision. 

(4) The principle of the case is found by taking account (a) of the facts 
treated by the judge as material, and (b) his decision as based on them. 

(5) In finding the principle it is also necessary to establish what facts 

were held to be inunaterial by the judge, for the principle may depend as 
much on exclusion as it does on inclusion. . . . [pp. 20-25] 


D. LLOYD 

Precedentj Legislation and Codification 
The Common Law System of Precedent 

Throughout its long history the common law system of precedent has been 
characterised by an unwillingness to advance further than the solution of 
each particular legal problem as it arises in the case before the court. This 
step-by-step progression, leading only gradually from the decision of par¬ 
ticular instances to a formulation of more generalised propositions in the light 
of those individual decisions, has been sometimes described—by analogy 
with the method of science—as an inductive one, and is associated with the 
English preference for practical solutions and distrust of theoretical symmetry 

^ [From The United Kingdom, Development of its Laws and Constitution (1955), by 
G. W. Keeton and D. Lloyd.] 
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or conclusions based merely on logical reasoning. The method is usually 
contrasted with that said to be employed by the Continental lawyers whose 
systems of law are based on a series of codes. The code lawyer, it is said, 
starts from a general proposition laid down in his code and proceeds to apply 
it to new situations by a process of deduction. 

Though, however, this contrast of method may serve as a broad basis 
of comparison it must be borne in mind that it by no means represents a 
complete or true picture of either system. On the one hand the common 
law is by no means limited to a purely inductive approach. On the contrary, 
at the present day, there is a vast number of general propositions of law 
laid down in previous decisions which the courts seek to apply deductively 
to new cases as they arise. Furthermore the deductive method is regularly 
applied to statutory provisions (which bulk so large in tlie modem body of 
law), though here again traditional technique tends to make the English 
judge less willing even in relation to statute law than his Continental counter¬ 
part to deal in generalisations. On the other hand, it is now fully recognised 
that under no judicial system can it be a question of a judge simply deducing 
the consequences of legal rules by a mere process of formal logic. Judges 
are not constrained by mere logic to arrive at any particular application or 
development of a legal rule.^’ Legal reasoning, like that applied in other 
fields of activity, is based not on formal logic but on arguments by analogy, 
though this does not prevent either judges or legal writers from paying 
occasional lip-service to the idea that logic has compelled or at least fortified 
the particular decision which has been arrived at. 

Stare Decisis and the Judicial Hierarchy 

The strict doctrine of stare decisis, Le,, that a decision is binding on courts 
which have to deal subsequently with the same point previously decided, 
was fully established early in the nineteenth century. The watertight charac¬ 
ter of the system was thought to be finally settled when the House of Lords, 
after some uncertainty, recognised in 1898 that it was bound by its own 
previous decisions.^® 

During the present century, however, the trend has been rather in favour 
of imparting more flexibility to the system. This has arisen in two main 
ways. First, certain courts have been reluctant to accept as finally binding 
either the previous decisions of the same court or of a court of co-ordinate 
jurisdiction. Thus it seems to be acknowledged that the decisions of the 
Court of Appeal and those of the Court of Criminal Appeal are not mutually 

86 • decide the cases according to their merits and then see what principle emerges 
from them.’ (Sir A. Denning, The Changing Law (1953), p. 50.) 

Cf. Lloyd, * Reason and Logic in the Common Law in (1948) 64 L.Q.R. 468 [post, 
447]. 

38 See for example, Dollfuss v. Bank of England [1950] Ch., at pp. 359-60; Baker v. 
Turner [1950] A.C., at p. 417. 

Sec for example, Mirehouse v. Bennett (1833) 1 Cl. & F., 527, at p. 546. 

*0 London Street Tramways Co, v. L.C.C. [1898] A.C. 375. Occasional doubts have 
been expressed as to this (see e,g, Evershed M.R., The Court of Appeal, p. 17), but 
it is difficult to see on what foundation. 
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binding and the Court of Criminal Appeal has recently declared that, as 
its decisions deal with the liberty of the subject, a full court has an inherent 
power to overrule a previous decision where the law was misapplied or mis¬ 
understood. The Privy Council too has never treated its own decisions as 
binding upon itself^® and it is even doubtful whether that tribunal would 
be bound by a decision of the House of Lords. Nor is a decision of the 
Privy Council binding even on an English court of first instance,^® though 
this perhaps is no more than the result of the Privy Council not forming a 
part of the official hierarchy of English courts. 

The second, and perhaps juristically more significant development, is 
that enshrined in the leading case of Young v. Bristol Aeroplane . . . 

This decision still leaves some important problems to be resolved, 
for example, in what circumstances the court will hold that there is a direct 
conflict between two of its previous decisions. Indeed, as has been pointed 
out,* ** ’ this part of the decision in Young^s case has probably not done more 
than provide a new terminology for the old process of ‘ distinguishing ’ 
wluch has been tlie basis of the common law system for centuries. Nor is 
it altogether clear whether Young's case applies to other courts as well as to 
the Court of Appeal; at any rate the Divisional Court has subsequently 
treated the decision as applicable to itself.*® On the whole, however, the 
case seems to confer on an over-rigid system a little more room for manoeuvre 
and is therefore welcome. As one learned writer puts it, the decision is ‘ op¬ 
portune in relaxing the bonds of precedent, when they threaten to stop the 
circulation of the law’s lifeblood ’.*® 

Ratio Decidendi and Obiter Dicta 

It cannot be said that our courts liave arrived at any very consistent 
or satisfactory theory upon which that portion of a decision which binds 
may be detected and isolated. Formally, the courts still subscribe, at any 
rate when it is convenient to do so, to the theory that a proposition of law is 
only binding in so far as it was necessary to the decision, and even then only 
as to the particular facts dealt with. Any attempt however to tie the ratio 
decidendi to such a theory is bound to be unduly mechanical and to ignore 

*1 Sec R. V. Denyer [1926] 2 K.B. 258; and Hardie v. Chilton [1928] 2 K.B. 306. 

** R. V. Taylor [1950] 2 K.B. 368. Lord Goddard C.J. has since stated that this case 
was not based so much on the power of a full court (consisting of five rather than the 
usual three judges) but on the per incuriam doctrine referred to infra (see (1952) 
Journal of S.P.T.L., p. 8). 

See Mercantile Bank of India v. Central Bank of India [1938] A.C. 287; Gideon Nkambule 
V. R, [1950] A.C. 379. 

** See Lord Wright, ‘ Precedents in (1943) Camb.L.J. 1. 

See Dulieu v. White [1901] 2 K.B. 669; Lynn v. Bamber [1930] 2 K.B. 72, 81. 

*« [1944] K.B. 718 [see ante, 415]. 

*’ C. K. Allen, Law in the Making, 6th ed., p. 236. It has also been suggested that where 
the reasoning upon which a decision was based is later declared faulty by a superior 
court the earlier case is no longer binding: Cackett v. Cackett [1950] P. 253: but cf 
Montrose, in (1954) 17 M.L.R. 462. A precedent may also cease to bind where the 
basis upon which it was decided has ceased to exist: Re House Property Co. Ltd. 
[19531 3 W.L.R. 1037, 1058. 

R, V. Northumberland Compensation Tribunal [1951] 1 K.B. 711. 

C. K. Allen, op. cit., at p. 237. 
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the flexibility with which the judges in fact apply a precedent in one instance 
and reject it in another. 

Study of reported cases seems to reveal that the courts in effect apply 
differing notions of what is the ratio decidendi according to whether they 
are disposed to adopt a broad or a narrow approach to the problem in hand.®® 
Normally speaking a court will be content to treat as the ratio the actual 
utterance of the judge in which he purported to formulate the reason for 
his decision, but this will not prevent the later court from qualifying this 
reasoning or rejecting it and substituting an alternative ratio, where this 
course commends itself to the court. There are many formulae available 
to enable this process to be applied without appearing to disrupt the doctrine 
of stare decisis \ the affirmation tliat the previous judge did not have the 
particular point now raised in mind when he formulated his judgment 
frequently helps the later court over an awkward hurdle. It may be added 
that all this is not so much a criticism of the court’s failure to develop a 
consistent theory of precedent but rather an acknowledgment that a rigid 
system of stare decisis is unworkable, and that our courts have contrived, 
by a characteristically English use of devices and compromises, to render the 
system sufficiently flexible to be able to function, if not smoothly, at least 
without excessive creakings at the joints. 

Equally understandable is the failure to formulate any precise theory 
as to the character or force of obiter dicta. As Lord Stcmdalc M.R. has 
pointed out, ‘ dicta are of different kinds and of varying degrees of weight 
Particular difficulty may be experienced in arriving at the ratio decidendi 
of a case where the court discusses a series of alternative grounds for its 
decision and reaches a specific finding on each ground discussed. The 
problem may be even more complex where the decision is of an appellate 
tribunal and is set forth in a number of individual judgments or opinions.®^ 
The House of Lords has recently decided that where a court gives alternative 
grounds for its decision without saying that any particular one is decisive, 
all the reasons given are equally binding.®'* Otherwise, it is said, the court 
would be forced to hold that none of the reasons given was binding, since 
there is no reason to prefer one rather than another. This would appear 
reasonable enough where a court gives a ‘number of complementary, 
interrelated or cumulative reasons for a decision ’,®^ but it would seem to 
be an unduly rigid rule if applied in all cases. Indeed it appears entirely 
inapplicable where a court decides a case on the facts and then goes on to 
decide a legal principle the decision of which is immaterial having regard to 
the finding upon the facts. In Fairman\s case ®® (the decision which exercised 
the House of Lords in Jacobs v. L.C.C,) the two issues were: (1) Was the 
defect in the staircase an obvious danger ? (2) Was the plaintiff an invitee or a 

* What is ratio decidendi and what is obiter dictum is not more than an incalculable 

ipse dixi * (F. A. Mann, in (1953) 69 L.Q.R., at p. 20). 

[1923] 1 Ch. 431, at p. 451. 

See for example. Vitkovice v. Korner 119511 A.C, 869. 

M Jacobs V. X..C.C. [1950] A.C. 361. 

C. K. Allen, op. cit., at p. 254. 

Fairman v. Perpetual Investment Building Society [19231 A.C. 74. 
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licensee ? It is difficult therefore to see why, the court having decided that the 
danger was an obvious one (which would seem to be a question of fact), 
the discussion as to the status of the plaintiff was anything more than obiter. 
No doubt there is force in Dr. C. K. Allen’s point that where a superior 
tribunal devotes * much thought and dialectic to discussing a controverted 
problem ’ it is difficult to treat it as a mere dictum.®® It seems hardly neces¬ 
sary or desirable however, as the House of Lords has done, to erect this into 
a proposition of law. 

It is no doubt inherent in the English judicial system that a too slavish 
adherence should be given to the precise wording of judicial utterances, 
and the tendency to construe past judgments as if they were provisions in a 
statute has recently been deprecated by high authority.®’ [pp. 19-23] 


JACOBS V. LONDON COUNTY COUNCIL 
[1950] A.C. 361 

Lord Simonds . . . : My Lords, upon the first ground of claim, that of 
negligence, the question turns wholly on the category into which the appel¬ 
lant is to be placed. If she was an invitee on the forecourt of No. 240, 
then her claim is conceded by the council to be valid: if she was only a licensee, 
then she concedes that it is not. 

Invitee or licensee, that, then, is the question. For the council it is con¬ 
tended that the question is concluded in favour of licensee by the decision 
of this House in Fairman v. Perpetual Investment Building Society ®®; for the 
appellant, that the relevant observations of the noble and learned Lords who 
heard that case were obiter dicta and that it is not an authority binding on 
this House to the effect that a person in the position of the appellant Fairman 
is in the category of licensee not invitee, and further that in any event the 
circumstances of the appellant, Mrs. Jacobs, were different from those of Mrs. 
Fairman and she at any rate was an invitee. 

My Lords, the appellant was, I think, encouraged to adopt the first 
branch of her contention by the observations of Scott L.J. in Haseldine v. 
C. A, Daw Son Ld,^^ That Lord Justice (differing on this point from 
Goddard L.J.), expressed the opinion that the observations of the learned 
Lords in Fairmonts case ®® upon this question were all obiter dicta and felt 
at liberty to state a different view of the law. So far as I have been able to 
discover, the opinion of Scott L.J. has not received any support either in 
judicial decision or text-book of authority, and for a quarter of a century 

®« C. K. Allen, loc, cit. 

®’ Per Lord Normand in London Graving Dock v. Horton [1951] A.C., at p. 751. For 
a remarkable example of the perpetuation of an error owing to the too literal adherence 
to an earlier decision, see British Launderers' Association v. Central Middlesex Assess¬ 
ment Committee [1949] 1 K.B. 434. 

®® [1923] A.C. 74. 
fi» (194I12K.B. 343. 

®® [1923] A.C. 74. 
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FairmarCs case®® has been regarded as a definitive statement of the law. 
However, in the present case the Lords Justices who heard the appeal thought 
that the matter admitted of sufficient doubt to justify the admission of an 
appeal to this House. Hence it falls to your Lordships to determine what 
FairmarCs case ®® decided and for what proposition of law it is an authority, 
binding alike on this House and on every court of law in this country. 

My Lords, I can entertain no doubt that FairmarCs case decided that 
Mrs. Fairman was a licensee upon the premises where she suffered damage 
and that that decision was the ratio decidendi or a ratio decidendi (it matters 
not which) of the case. It is not, I think, always easy to determine how 
far, when several issues are raised in a case and a determination of any one 
of them is decisive in favour of one or other of the parties, the observations 
upon other issues are to be regarded as obiter. That is the inevitable result 
of our system. For while it is the primary duty of a court of justice to dis¬ 
pense justice to litigants, it is its traditional role to do so by means of an exposi¬ 
tion of the relevant law. Clearly such a system must be somewhat flexible, with 
the result that in some cases judges may be criticized for diverging into exposi¬ 
tions which could by no means be regarded as relevant to the dispute between 
the parties; in others other critics may regret that an opportunity has been 
missed for making an oracular pronouncement upon some legal problem 
which has long vexed the profession. But, however this may be, there is in 
my opinion no justification for regarding as obiter dictum a reason given 
by a judge for his decision, because he has given another reason also. If it 
were a proper test to ask whether the decision would have been the same 
apart from the proposition alleged to be obiter, then a case which ex facie 
decided two things would decide nothing.®^ . . . [pp. 368-369] 


AUSTIN 

Lectures on Jurisprudence 
(ed. Campbell) 

Judge-made Law^^ 

... I must here observe that 1 am not objecting to Lord Mansfield for 
assuming the office of a legislator. I by no means disapprove of what Mr. 
Bentham has chosen to call by the disrespectful, and therefore, as I con¬ 
ceive, injudicious, name of judge-made law. For I consider it injudicious 
to call by any name indicative of disrespect what appears to me highly 
beneficial and even absolutely necessary. 1 cannot understand how any 
person who has considered the subject can suppose that society could pos¬ 
sibly have gone on if judges had not legislated, or that there is any danger 
whatever in allowing them that power which they have in fact exercised, 

[But cf, ante^ 425.1 
•* [Cf,ante,\lU 
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to make up for the negligence or the incapacity of the avowed legislator. 
That part of the law of every country which was made by judges has been 
far better made than that part which consists of statutes enacted by the 
legislature. Notwithstanding my great admiration for Mr. Bentham, I 
cannot but think that, instead of blaming judges for having legislated, he 
should blame them for the timid, narrow, and piecemeal manner in which 
they have legislated, and for legislating under cover of vague and indeter¬ 
minate phrases, such as Lord Mansfield employed in the above example, 
and which would be censurable in any legislator. . . . [pp. 218-219] 

. . . Another current objection to judiciary law, is also bottomed, it 
appears to me, upon a complete misapprehension of its nature. It supposes 
that judicial legislators legislate arbitrarily: that the body of the law by 
which the community is governed, is, therefore, varying and uncertain: 
and that the body of the law for the time being is, therefore, incoherent. 

Now this may be true, to some extent, of supreme judicial legislation, 
for the Sovereign in the character of judge (like the Sovereign in the character 
of legislator) is controlled by nothing but the opinions or sentiments of the 
community. 

But, even in respect of supreme legislation, this objection (like the 
former) is not peculiarly applicable to judiciary law. It is equally applicable 
to statute law made directly by the sovereign legislature. 

To judiciary law made by subordinate judges (which, in almost every 
community, forms the greater portion of judiciary law) the objection in ques¬ 
tion will hardly apply at all. For the arbitrium of subordinate judges (like 
that of the sovereign legislature) is controlled by public opinion. It is con¬ 
trolled, moreover, by the sovereign legislature: under whose inspection 
their decisions are made: by whose authority their decisions may be reversed: 
and by whom their misconduct may be punished. Their arbitrium is controlled 
particularly by courts of appeal: by whose judgments their decisions may be 
reversed: and who may point them out to general disapprobation, or may 
mark them out as fit objects for legal penalties. 

And (admitting that the objection will apply to that judiciary law which 
is made directly by subordinate judges) it also will apply, with a few modi¬ 
fications, to all statute law which is established by subordinate authors. 

The objection, therefore, in question, is an objection to subordinate 
legislation, rather than to judiciary law. 

But, owing to the restraints to which I have just adverted, it is clear 
that subordinate judges will rarely legislate arbitrarily, whether they legis¬ 
late directly (in the manner of the Praetors by their Edicts) or legislate 
indirectly (in the manner of our own Courts). Where subordinate judges 
subvert existing law, they commonly are doing that which the opinion of 
the community requires; to which the sovereign legislature expressly or tacitly 
consents; and which the sovereign legislature would do directly, if it cared 
sufficiently for the general interests, or were competent to the business of 
legislation. 

Before I quit the topic which I am immediately considering, I will advert 
to another cause which controls the arbitrium of judges, and makes the rules 
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which they establish by their decisions (or the rules which they establish by 
direct legislation) consonant with existing law, and consonant with one another. 

The cause in question is the influence of private lawyers, with the 
authority which is naturally acquired by their professional opinions and 
practices. The supervision and censure of the bar, and of other practitioners 
of the law, prevent deviations from existing law, unless they be consonant 
to the interests of the community, or, at least, to the interests of the craft. 
And though the interests of the craft are not unfrequently opposed to the 
interests of the community, the two sets of interests do, in the main, chime. 

The judiciary law made by the tribunals, is, in effect, the joint product 
of the legal profession, or rather of the most experienced and most skilful 
part of it: the joint product of the tribunals themselves, and of the private 
lawyers who by their cunning in the law have gotten the ear of the judicial 
legislators. In the somewhat disrespectful language of Mr. Bentham, it is 
not the product of judge only, but it is the joint product of Judge and Co. 
So great is the influence of the general opinion of the profession, that it 
frequently forces upon the Courts the adoption of a rule of law, by a sort of 
moral necessity. When the illations or anticipations of la^^'yers as to what 
the Courts would probably decide if the case came before them, has been 
often acted upon, so many interests are adjusted to it, that the Courts are 
compelled to make it law. What a howl would be set up (and not unjustly) 
if the Courts were to disregard the established practice of conveyancers; 
although, until sanctioned by judicial decisions, it is not strictly law. Being 
constantly acted upon, and engaging a vast variety of incidents in its favour, 
it performs the functions of a law, and will probably become law as the 
particular cases arise. 

The way in which law is made by private lawyers, is well described in the 
Digests, by an excerpt from Pomponius, ‘ Constare non potest jus, nisi 
sit aliquis jurisperitus, per quern possit quotidie in melius product' This is 
almost inevitably the growth of law. The laity (or non-lawyer part of the 
community) are competent to conceive the more general rules: but none 
but lawyers (or those whose minds are constantly occupied with the rules) 
can produce (or evolve) those numerous consequences which the rules imply, 
or can give to the rules themselves the requisite precision. 

Herr von Savigny describes modem law as composed of two elements, 
the one element being a part of the national life itself, and the other element 
being the product of the lawyers’ craft. The first he names the political, 
and the last the technical element. 

Independently of the checks which I have just mentioned, judges are 
naturally determined to abide by old rules, or to form new ones, by con¬ 
sequence from, or analogy to, the old. 

They are naturally determined by two causes. 

1. A regard for the interests and expectations which have grown up 
under established rules: or under consequences and analogies deducible 
from them. 

2. A perception of consequence and analogy: which determines the 
understanding, independently of any other consideration. 
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The truth is, that too great a respect for established rules, and too great 
a regard for consequence and analogy, has generally been shewn by the 
authors of judiciary law. Where the introduction of a new rule would 
interfere with interests and expectations which have grown out of established 
ones, it is clearly incumbent on the Judge stare decisis; since it is not in his 
power to indemnify the injured parties. But it is much to be regretted that 
Judges of capacity, experience and weight, have not seized every opportunity 
of introducing a new rule (a rule beneficial for the future), wherever its 
introduction would have no such effect. This is the reproach I should be 
inclined to make against Lord Eldon. 

A striking example of this backwardness of Judges to innovate, is to be 
found in the origin of the distinction between law and equity; which arose 
because the Judges of the Common Law Courts would not do what they 
ought to have done, namely to model their rules of law and of procedure 
to the growing exigencies of society, instead of stupidly and sulkily adhering 
to the old and barbarous usages. Equity, when it arose, has remained equally 
barbarous from the same cause: the rule aequitas sequitur legem has been too 
much regarded; a rule which, if followed literally, would leave nothing for 
the Courts of Equity to perform. 

Owing to the causes to which I now have adverted, and to others which 
1 pass in silence, there is more of stability and coherency in judiciary law, 
than might, at the first blush, be imagined. [pp. 644-647] 


CARDOZO 

Nature of the Judicial Process 
The Method of Philosophy 

The work of deciding cases goes on every day in hundreds of courts throughout 
the land. Any judge, one might suppose, would find it easy to describe the 
process which he had followed a thousand times and more. Nothing could 
be farther from the truth. Let some intelligent layman ask him to explain; 
he will not go very far before taking refuge in the excuse that the language 
of craftsmen is unintelligible to those untutored in the craft. Such an excuse 
may cover with a semblance of respectability an otherwise ignominious 
retreat. It will hardly serve to still the pricks of curiosity and conscience. 
In moments of introspection, when there is no longer a necessity of putting 
off with a show of wisdom the uninitiated interlocutor, the troublesome 
problem will recur, and press for a solution. What is it that I do when I 
decide a case ? To what sources of information do I appeal for guidance ? 
In what proportions do I permit them to contribute to the result ? In what 
proportions ought they to contribute ? If a precedent is applicable, when do 
I refuse to follow it ? If no precedent is applicable, how do I reach the rule 
that will make a precedent for the future ? If I am seeking logical con¬ 
sistency,®® the symmetry of the legal structure, how far shall I seek it ? At 

[Logic is here used as equivalent to argument by analogy; cf, ante, 398, post, 
447.] 
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what point shall the quest be halted by some discrepant custom, by some 
consideration of the social welfare, by my own or the common standards of 
justice and morals? Into that strange compound which is brewed daily 
in the cauldron of the courts, all these ingredients enter in varying proportions. 
I am not concerned to inquire whether judges ought to be allowed to brew 
such a compound at all. I take judge-made law as one of the existing realities 
of life. There before us, is the brew. Not a judge on the bench but has 
had a hand in the making. The elements have not come together by chance. 
Some principle, however unavowed and inarticulate and subconscious, has 
regulated the infusion. It may not have been the same principle for all judges 
at any time, nor the same principle for any judge at all times. But a choice 
there has been, not a submission to the decree of Fate; and the considerations 
and motives determining the choice, even if often obscure, do not utterly 
resist analysis. In such attempt at analysis as 1 shall make, there will be 
need to distinguish between the conscious and the subconscious. I do not 
mean that even those considerations and motives which I shall class under 
the first head are always in consciousness distinctly, so that they will be recog¬ 
nized and named at sight. Not infrequently they hover near the surface. 
They may, however, with comparative readiness be isolated and tagged 
and when thus labeled, arc quickly acknowledged as guiding principles of 
conduct. More subtle are the forces so far beneath the surface that they 
cannot reasonably be classified as other than subconscious. It is often through 
these subconscious forces that judges are kept consistent with themselves, and 
inconsistent with one another. We are reminded by William James in a 
telling page of his lectures on Pragmatism that every one of us has in truth 
an underlying philosophy of life, even those of us to whom the names and 
the notions of philosophy are unknown or anathema. There is in each 
of us a stream of tendency, whether you choose to call it philosophy or not, 
which gives coherence and direction to thought and action. Judges cannot 
escape that current any more than other mortals. . , . [pp. 9-12] 

... I have put first among the principles of selection to guide our choice 
of paths, the rule of analogy or the method of philosophy. In putting it 
first, I do not mean to rate it as most important. On the contrary, it is often 
sacrificed to others. I have put it first because it has, I think, a certain pre¬ 
sumption in its favour. Given a mass of particulars, a congeries of judgments 
on related topics, the principle that unifies and rationalizes them has a ten¬ 
dency, and a legitimate one, to project and extend itself to new cases within 
the limits of its capacity to unify and rationalize. It has the primacy that 
comes from natural and orderly and logical succession. Homage is due 
to it over every competing principle that is unable by appeal to history or 
tradition or policy or justice to make out a better right. All sorts of deflecting 
forces may appear to contest its sway and absorb its power. At least, it is 
the heir presumptive. A pretender to the title will have to fight his way. 

[pp. 31-32] 

. . . Example, if not better than precept, may at least prove to be easier. 
We may get some sense of the class of questions to which a method is adapted 
when we have studied the class of questions to which it has been applied. 
Let me give some haphazard illustrations of conclusions adopted by our law 
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through the development of legal conceptions to logical conclusions.®* 
A agrees to sell a chattel to B. Before title passes, the chattel is destroyed. 
The loss falls on the seller who has sued at law for the price. A agrees to 
sell a house and lot. Before title passes, the house is destroyed. The seller 
sues in equity for specific performance. The loss falls upon the buyer. 
That is probably the prevailing view, though its wisdom has been sharply 
criticized. These variant conclusions are not dictated by variant considera¬ 
tions of policy or justice. They arc projections of a principle to its logical 
outcome, or the outcome supposed to be logical. Equity treats that as done 
which ought to be done. Contracts for the sale of land, unlike most contracts 
for the sale of chattels, arc within the jurisdiction of equity. The vendee is 
in equity the owner from the beginning. Therefore, the burdens as well as 
the benefits of ownership shall be his. Let me take as another illustration of 
my meaning the cases which define the rights of assignees of choses in action. 
In the discussion of these cases, you will find much conflict of opinion about 
fundamental conceptions. Some tell us that the assignee has a legal owner¬ 
ship. Others say that his right is purely equitable. Given, however, the 
fundamental conception, all agree in deducing its consequences by methods 
in which the preponderating clement is the method of philosophy. We may 
find kindred illustrations in the law of trusts and contracts and in many other 
fields. It would be wearisome to accumulate them. . . . [pp. 38-40] 

The Methods of History^ Tradition and Sociology 
The method of philosophy comes in competition, however, with other 
tendencies which find their outlet in other methods. One of these is the 
historical method, or the method of evolution. The tendency of a principle 
to expand itself to the limit of its logic may be counteracted by the tendency 
to confine itself within the limits of its history. I do not mean that even 
then the two methods are always in opposition. A classification which treats 
them as distinct is, doubtless, subject to the reproach that it involves a certain 
overlapping of the lines and principles of division. Very often, the effect 
of history is to make the path of logic clear. Growth may be logical whether 
it is shaped by the principle of consistency with the past or by that of con¬ 
sistency with some pre-established norm, some general conception, “some in¬ 
dwelling, and creative principle.” ®® The directive force of the precedent 
may be found cither in the events that made it what it is, or in some principle 
which enables us to say of it that it is what it ought to be. Development 
may involve either an investigation of origins or an effort of pure reason. 
Both methods have their logic. For the moment, however, it will be convenient 
to identify the method of history with the one, and to confine the method 
of logic or philosophy to the other. Some conceptions of the law owe their 
existing form almost exclusively to history. They are not to be understood 
except as historical growths. In the development of such principles, history 

«* [This approach is sometimes called “ the jurisprudence of concepts.” Cf the problem 
of liability for injury inflicted negligently on a child while still in utero, ” Logic ** 
might suggest that no duty can be owed to a ** non-existent ” person, but see Montreal 
Tramways v. Leveille [1933] 4 D.L.R. 337.] 

«« Bryce, Studies in History and Jurisprudence, II, p. 609. 
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is likely to predominate over logic or pure reason. Other conceptions, 
though they have, of course, a history, have taken form and shape to a larger 
extent under the influence of reason or of comparative jurisprudence. They 
are part of the jus gentium. In the development of such principles logic is 
likely to predominate over history. An illustration is the conception of juristic 
or corporate personality with the long train of consequences which that 
conception has engendered. . . . [pp. 51-53] 

... If history and philosophy do not serve to fix the direction of a 
principle, custom may step in. [p. 58] 

... It is, however, not so much in the making of new rules as in the 
application of old ones that the creative energy of custom most often mani¬ 
fests itself today. General standards of right and duty are established. 
Custom must determine whether there has been adherence or departure. 
My partner has the powers that are usual in the trade. They may be so well 
known that the courts will notice them judicially. Such for illustration is 
the power of a member of a trading firm to make or indorse negotiable paper 
in the course of the firm’s business. They may be such that the court will 
require evidence of their existence. The master in the discharge of his duty 
to protect the servant against harm must exercise the degree of care that is 
commonly exercised in like circumstance by men of ordinary prudence. 
The triers of the facts in determining whether that standard has been attained, 
must consult the habits of life, the everyday beliefs and practices, of the men 
and women about them. Innumerable, also, arc the cases where the course 
of dealing to be followed is defined by the customs, or, more properly 
speaking, the usages of a particular trade or market or profession. The 
constant assumption runs throughout the law that the natural and spon¬ 
taneous evolutions of habit fix the limits of right and wrong. A slight 
extension of custom identifies it with customary morality, the prevailing 
standard of right conduct, the mores of the time. This is the point of contact 
between the method of tradition and the method of sociology. They have 
their roots in the same soil. Each method maintains the interaction between 
conduct and order, between life and law. Life casts the moulds of conduct, 
which will some day become fixed as law. Law preserves the moulds, which 
have taken form and shape from life. . . . [pp. 62-64] 

. . . From history and philosophy and custom, we pass, therefore, to 
the force which in our day and generation is becoming the greatest of them 
all, the power of social justice which finds its outlet and expression in the 
method of sociology. 

The final cause of law is the welfare of society. The rule that misses its 
aim cannot permanently justify its existence. “ Ethical considerations can 
no more be excluded from the administration of justice which is the end and 
purpose of all civil laws than one can exclude the vital air from his room and 
live.” Logic and history and custom have their place. We will shape the 
law to conform to them when we may; but only within bounds. The end 
which the law serves will dominate them all. There is an old legend that on 
one occasion God prayed, and his prayer was “ Be it my will that my justice 

Dillon, Law and Jurisprudence of England and America, p. 18. 
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be ruled by my mercy.” That is a prayer which we all need to utter at times 
when the demon of formalism tempts the intellect with the lure of scientific 
order. I do not mean, of course, that judges are commissioned to set aside 
existing rules at pleasure in favor of any other set of rules which they may hold 
to be expedient or wise. 1 mean that when they are called upon to say how 
far existing rules are to be extended or restricted, they must let the welfare 
of society fix the path, its direction and its distance. We are not to forget, 
said Sir George Jessel, in an often quoted judgment, that there is this para¬ 
mount public policy, that we are not lightly to interfere with freedom of 
contract.®’ So in this field, there may be a paramount public policy, one that 
will prevail over temporary inconvenience or occasional hardship, not lightly 
to sacrifice certainty and uniformity and order and coherence. All these 
elements must be considered. They are to be given such weight as sound 
judgment dictates. They are constituents of that social welfare which it is 
our business to discover. In a given instance we may find that they are 
constituents of preponderating value. In others, we may find that their value 
is subordinate. We must appraise them as best we can. . . . [pp. 65-67] 
. . . Social welfare is a broad term. I use it to cover many concepts 
more or less allied. It may mean what is commonly spoken of as public 
policy, the good of the collective body. In such cases, its demands are often 
those of mere expediency or prudence. It may mean on the other hand the 
social gain that is wrought by adherence to the standards of right conduct, 
which find expression in the rtiores of the community. In such cases, its 
demands are those of religion or of ethics or of the social sense of justice, 
whether formulated in creed or system, or immanent in the common mind. 
One does not readily find a single term to cover these and kindred aims which 
shade off into one another by imperceptible gradations. Perhaps we might 
fall back with Kohler and Brutt and Berolzheimer on the indefinable, but 
comprehensive something known as Kultur if recent history had not discredited 
it and threatened odium for those that use it. I have chosen in its stead 
a term which, if not precise enough for the philosopher, will at least be found 
sufficiently definite and inclusive to suit the purposes of the judge. . . , 

[pp. 71-73] 


GLANVILLE WILLIAMS 
Language and the Law ®® 

. . . The opinion is steadily growing that semantics is an important 
prolegomenon to the study of philosophy and of the so-called ‘ inexact ’ 
sciences, such as psychology and the social sciences. In the past philoso¬ 
phers have tended to mistake the structure of discourse for the structure 
of the universe, and a training in semantics helps to prevent this error. 
In psychology and the social sciences it is coming to be recognized that 
one of the greatest difficulties is the difficulty of statement, and that many 

Printing etc. Registering Co, v. Sampson (1875) L.R. 19 Eq., 462, 465. 

«« [From (1945) 61 L.Q.R.J 



Glanville Williams 


435 


disputes are due to the imperfections of language. Lawyers, perhaps, are not 
in such need of having the imperfection of language impressed upon them; 
for every case on construction is an object-lesson in it. Still, even they are 
not immune from error, as I shall seek to show. Jurisprudence, too, is in 
my opinion badly in need of semantic analysis. It is ridden with disputes, 
and many of them turn out on examination to be disputes not as to matters 
of fact or of value-judgment but purely as to the use of words. A student 
of jurisprudence who comes to the subject armed with an understanding 
of what is a verbal dispute, will find that his knowledge enables him to pare 
off the unprofitable matter from his subject. It helps him, in Locke’s words, 
to clear the ground a little, and to remove some of the rubbish that lies in 
the way of knowledge. [pp. 72-73] 

. . . Some words, though not equivocal in the sense of having two or 
more distinct definitions, are yet obviously vague in their meaning, as for 
example ‘ about ’, ‘ near ‘ more or less Such words, which ought 
generally to find no place in legal documents, give considerable trouble when 
they do occur. What I am concerned to demonstrate in this section is that not 
merely some but all words are capable of occasioning difficulty in their 
application. ... [p. 181] 

. . . The difficulty of using such words as these does not press upon the 
ordinary man because it usually does not matter to him whether, for instance, 
he calls a number of stones a ‘ heap ’ or not. All that matters is that he should 
make his meaning clear enough for the purpose on hand. Suppose that a 
housewife is following a cookery book which tells her to add a pinch of 
mustard to a particular dish. She cannot tell how many grains make a 
pinch, but she can guess what is meant by a pinch and if she puts too much, 
or too little, her palate will in due course discover her error. 

With law it is different, for in law we make sharp consequences hang 
upon these words of gradation. The question whether a man is left in free¬ 
dom or detained in a mental institution depends on whether he is judicially 
classified as sane or insane,®^ as also does the question whether his dispos¬ 
itions of property are upheld ornot.^® Whether a man is punished or acquitted 
may turn simply and solely upon whether an attempt to commit a crime was 
sufficiently ‘ proximate or upon whether a statement that he falsely swore 
was " material ’ to a judicial proceeding; and in a murder case it may be 
literally a question of life or death whether the accused intended to hurt by 
means of an act ‘ intrinsically likely to kill Well may a convict echo the 
words of the poet— 

See, e.g,. Lunacy Act, 1890, ss. 4, 28, and Sch. 2, Form 8. 

7® * The difficulty to be grappled with arises from the circumstance that the question 
is almost always one of degree. There is no difficulty in the case of a raving madman 
or a drivelling idiot in saying that he is not a person capable of disposin g of property. 
But between such an extreme case and that of a man of perfectly sound and vigorous 
understanding, there is every shade of intellect, every degree of mental capacity. There 
is no possibility of mistaking midnight for noon; but at what precise moment twilight 
becomes darkness is hard to determine*; per Lord Cranworth L.C. in Boyse v. 
Rossborough (1857) 6 H.L.C. 2 at 45, quoted by Hannen J. in Boughton v. Knight 
(1873) L. R. 3 P. & D. 64 at 57. 

The terminolo^ is that of Kenny {Outlines of Criminal Law, 15th ed., 155); but 
the word * intrinsically * seems to meaningless in this context. 
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‘ Oh, the little more, and how much it is! 

And the little less, and what worlds away! ’ 

In tort we have one rule for reservoirs, another for duck-ponds; and 
the Court somehow has to draw the line between the two. A libel is in 
* permanent ’ form and a slander in ‘ transient ’ form; but permanency 
is a matter of degree. In the law of negligence and nuisance the defendant 
pays full damages or nothing according as the Court puts his conduct at 
the ‘ reasonable ’ or ‘ unreasonable ’ end of what is in fact a continuous 
gradation. So also with remoteness of damage. The law of vicarious liability 
abounds in such puzzles; thus (a) the employer of an independent contractor 
is not liable for him merely because he is employed to do an ordinarily 
hazardous act, but is liable for him if he is employed to do an extra-hazardous 
acf'^j the distinction between a servant and an independent contractor 
rests on the infinitely variable matter of control; (c) the master of a servant 
who exceeds his authority is responsible for some excess, but not for excessive 
excess and (d) the master of a vanman who deviates from his route and 
negligently injures a pedestrian is liable if the deviation is a slight one but 
not if the deviation is such that every yard he goes is a yard away from his 
employment and not to it —no precise angle being laid down. A contract 
to be valid must be ‘ certain in its terms ’, and certainly of meaning is, as it 
is the object of these pages to show, a question of degree. The ‘ lodger ’ 
shades off into the ‘ lessee of a flat yet somehow the Courts must draw a 
line between them, because the relative law is different. In some parts of the 
law, such as copyright and charities, we must distinguish between a thing 
that concerns ‘ the public or a portion of the public ’ and a thing that con¬ 
cerns ‘ private individuals ’, this resulting in innumerable perplexities. 

Judges refuse to be frightened by these difficulties. They are not intimi¬ 
dated from saying that the case is on one side or the other of the line merely 
because they discover that the line is difficult to draw. Thus in one of the 
cases working out the limits of the rule against remoteness, where a limitation 
was upheld as not infringing the rule. Lord Nottingham said: ‘ It hath been 
urged at the bar, where will you stop if you do not slop at Child and Bayl/s 
Case ? I answer, I will stop everywhere when any inconvenience appears, 
no where before ’. Blackburn J. observed of the rule in Hadley v. Baxen- 
dale: ‘ It is a vague rule, and as Bramwell B. said, it is something like having 
to draw a line between night and day; there is a great duration of twilight 
when it is neither night nor day; but on the question now before the Court, 
though you cannot draw the precise line, you can say on which side of the 
line the case is ’.’® ‘ Courts of Justice ’, said Chitty J., ‘ ought not to be puzzled 
by such old scholastic questions as to where a horse’s tail begins and where 
it ceases. You arc obliged to say, “ This is a horse’s tail ”, at some time.’ ’’ 

Honey will Stein v. Larkin Bros, [1934] 1 K.B. 191. 

Poland V. Parr [1927] 1 K.B. 236 at 243. Pollock, Torts, 14th cd., 70-1. 

Duke of Norfolk's Case (1681) 2 Swans. 454 at 468; 3 Chan.Cas. 14 at 36. 

Hohhs V. L. & S, W. Ry, (1875) L.R. 10 Q.B. Ill at 121. Cp. Scrutton L.J. in The 

San Onofre [1922] P. 243 at 253. 

77 Lavery v. Pursell (1888) 39 Ch.D. 508 at 517. See also Pollock C.B. in White v. 

Bluett (1853) 23 L.J.Ex. 36 at 37: ‘By the argument a principle is pressed to an 

absurdity, as a bubble is blown until it bursts.’ 
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Similarly Lord Coleridge CJ.: ‘The Attorney-General has asked where we 
are to draw the line. The answer is that it is not necessary to draw it at any 
precise point. It is enough for us to say that the present case is on the right 
side of any reasonable line that could be drawn And Lindley M.R.: 

‘ It is urged that it is difficult to draw the line. I admit that it is extremely 
difficult. ... It is always a question of degree. It may be asked, What is 
the difference between one cart and two, and so on ? You cannot draw the 
line in that way. Nothing is more common in life than to be unable to draw 
the line between two things. Who can draw the line between plants and 
animals ? And yet, who has any difficulty in saying that an oak tree is a plant 
and not an animal ? ’ 

So also, judges are not always deterred in framing new legal rules by 
the consideration that they may be hard to apply. In the words of Bowen 
L.J.: ‘ It is not a valid objection to a legal doctrine that it will not be always 
easy to know whether the doctrine is to be applied in a particular case. 
The law has to face such embarrassments*. In the Pollock-Holmes Letters 
Holmes writes: ‘ People in the law as elsewhere hate to recognize that most 
questions—1 think I might say all legal questions—are questions of degree. 
1 have just sent back an opinion of one of our JJ. with a criticism of an argu¬ 
ment in it of the “ where are you going to draw the line ” type—as if all 
decisions were not a series of points tending to fix a point in a line 

Despite these brave words, it is to the interest of legal certainty that, 
other things being equal, the rules of law should be as clear of application 
as possible. Some words have a wider fringe of uncertainty than others, 
and for legal purposes those with the narrowest fringe are generally the 
best. Rules relating to ‘ dangerous things ’, ‘ extra-hazardous acts and 
‘ excessive excess are prima facie objectionable, because they require so 
many cases to be litigated. But the difficulty is to know whether other things 
are equal, /.e., whether other needs are sufficiently strong to counterbalance 
the need for legal certainty. An illustration or two will show how the Courts 
have veered in this matter. In Winterbottom v. Wright (1842) Aldcrson 
B. expressed himself thus: ‘ The only safe rule is to confine the right to recover 
to those who enter into the contract; if we go one step beyond that, there is 
no reason why we should not go fifty This was the kind of reasoning 
that Holmes disapproved, and in fact Winterbottom v. Wright was restrictively 
distinguished in Donoghue v. Stevenson (1932). Similarly in Colgate v. 
Bacheler (1602) it was held that all contracts in restraint of trade were 
void; ‘ for as well as he may restrain him for one time or one place, he may 
restrain him for longer times and more places, which is against the benefit of the 
commonwealth This rule also has been abandoned, and the Courts now 

Mayor of Southport v. Morriss [1893] 1 Q.B. 359 at 361. 

Ait,Gen. v. Brighton Hove Co-operative Supply Assn. 11900] 1 Ch. 276 at 282. 
Cp. per FitzGibbon L.J. in Gregg v. Fraser [1906] 1 Ir. R. 545 at 578-“9: ‘ This is in 
each case a pure question on the construction of a written document, whether the case 
lies on the one side or on the other of a definite line in the mathematical sense—a Line 
without breadth—every case must lie on one side of that line or on the other . . . and 
“ line balls ** are barred.’ Dashwood v. Magniac [1891] 3 Ch. 306 at 364. 

81 Pollock-Holmes Utters (Cambridge, 1942), ii, 28. 8® 10 M. & W. 109 at 115. 

88 [1932] A. C. 562 at 588-9, 610. 84 cro. Eliz. 872, Owen 143. 
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essay the difficult task of drawing the line between reasonable and unreason¬ 
able restraint.®® Thus an argument based on the difficulty of drawing a 
line is not a strong one; but, as already said, it is not altogether without 
force. . . . [PP- 183-185] 

I have already pointed a number of legal morals in the course of this 
section, but some general conclusions of legal interest remain to be drawn. 

(1) In the first place, the theory here advanced destroys completely 
and for ever the illusion that the law can be completely certain. Since 
the law has to be expressed in words, and words have a penumbra of uncer¬ 
tainty, marginal cases are bound to occur. Certainty in law is thus seen 
to be a matter of degree. (2) Corrclatively, the theory destroys the illusion 
that the function of a judge is simply to administer the law.®® If marginal 
cases must occur, the function of the judge in adjudicating upon them must be 
legislative. The distinction between the mechanical administration of fixed 
rules and free judicial discretion is thus a matter of degree, not the sharp 
distinction that it is sometimes assumed to be. This is not to say that judges 
have an unlimited legislative power. A judge has a discretion to include a 
flying-boat within a rule as to ships or vessels; he has no discretion to include 
a motor car within such a rule. 

If it be recognized that a judge when operating within the fringes of 
meaning is not interpreting a pre-existing intent but is exercising a legis¬ 
lative power, the conclusion ought to be that less attention should be paid 
to dictionary meanings and more to legislative policy. A good example 
of the proper approach to interpretation is the recent case of Watkinson v. 
HoUington (1943),®’ where it was held that distress damage feasant is not 
‘ distress ’ within the Courts (Emergency Powers) Act, 1939. Verbally, dis¬ 
tress damage feasant is by its very name a form of distress; moreover at 
common law it is procedurally similar to distress for rent. Nevertheless 
(i) it is a comparatively unusual form of distress, so that probably it was not 
present in the mind of the draftsman of the Act of 1939; and (ii) to apply 
the Act to it would be absurd. On a proper understanding of the nature 
of meaning, the decision of the Court of Appeal excluding distress damage 
feasant from the operation of the Act was not more legislative than the decision 
of the Court below including it; but it was much more sensible. . . . 

[pp. 302-303] 


/. WISDOM 
Gods ®® 

In courts of law it sometimes happens that opposing counsel are agreed as 

to the facts and are not trying to settle a question of further fact, are not 

*® Holdsworth, H. E. L. viii, 58 ff. 

®® The illusion has, of course, been destroyed many times, notably by Dickinson. * The 
Law behind Law * (1929) 29 Col. L. Rev. 113, 285. But it has extraordinary vitality. 
One still sees discussions among international lawyers upon the respective merits of 
legal tribunals and tribunals deciding ex aequo et bono, without any express statement 
by either side that the distinction is one of degree. ®’ [1944] K. B. 16. 

®® [From 1944 Proc. Arist. Soc., and reprinted in J. Wisdom, Philosophy and Psycho-^ 
Analysis (1953).] 
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trying to settle whether the man who admittedly had quarrelled with the de¬ 
ceased did or did not murder him, but are concerned with whether Mr. A 
who admittedly handed his long-trusted clerk signed blank cheques did or 
did not exercise reasonable care, whether a ledger is or is not a document,®® 
whether a certain body was or was not a public authority. 

In such cases we notice that the process of argument is not a chain of 
demonstrative reasoning. It is a presenting and representing of those features 
of the case which severally co-operate in favour of the conclusion, in favour 
of saying what the reasoner wishes said, in favour of calling the situation 
by the name by which he wishes to call it. The reasons are like the legs of a 
chair, not the links of a chain. Consequently although the discussion is a 
priori and the steps are not a matter of experience, the procedure resembles 
scientific argument in that the reasoning is not vertically extensive but hori¬ 
zontally extensive—it is a matter of the cumulative effect of several independent 
premises, not of the repeated transformation of one or two. And because 
the premises are severally inconclusive the process of deciding the issue 
becomes a matter of weighing the cumulative effect of one group of severally 
inconclusive items against the cumulative effect of another group of severally 
inconclusive items, and thus lends itself to description in terms of conflicting 
‘ probabilities ’. This encourages the feeling that the issue is one of fact— 
that it is a matter of guessing from the premises at a further fact, at what is 
to come. But this is a muddle. The dispute does not cease to be a priori 
because it is a matter of the cumulative effect of severally inconclusive premises. 
The logic of the dispute is not that of a chain of deductive reasoning as in a 
mathematic calculation. But nor is it a matter of collecting from several 
inconclusive items of information an expectation as to something further, 
as when a doctor from a patient’s symptoms guesses at what is wrong, or 
a detective from many clues guesses the criminal. It has its own sort of 
logic and its own sort of end—the solution of the question at issue is a 
decision, a ruling by the judge. But it is not an arbitrary decision though 
the rational connections are neither quite like those in vertical deductions 
nor like those in inductions in which from many signs we guess at what is 
to come; and though the decision manifests itself in the application of a name 
it is no more merely the application of a name than is the pinning on of a 
medal merely the pinning on of a bit of metal. Whether a lion with stripes 
is a tiger or a lion is, if you like, merely a matter of the application of a name. 
Whether Mr. So-and-So of whose conduct we have so complete a record 
did or did not exercise reasonable care is not merely a matter of the applica¬ 
tion of a name or, if we choose to say it is, then we must remember that 
with this name a game is lost and won and a game with very heavy stakes. 
With the judges’ choice of a name for the facts goes an attitude, and the 

®® The Times, March 2nd, 1945. Also in The Times of June 13th, 1945, contrast the case 
of Hannah v. Peel with that of the cruiser cut in two by a liner. In the latter case 
there is not agreement as to the facts. See also the excellent articles by Dr. Glanville 
L. Williams in the Law Quarterly Review, * Language and the LawJanuary and 
April, 1945, and ‘ The Doctrine of Repugnancy October, 1943, January, 1944. and 
April, 1944. The author, having set out how arbitrary are many legal decisions, 
needs now to set out how far from arbitrary they are—if his readers are ready for the 
next phase in the dialectic process. 
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declaration, the ruling, is an examination evincing that attitude. But it is 
an exclamation which not only has a purpose but also has a logic, a logic 
surprisingly like that of ‘ futile ’, ‘ deplorable ‘ graceful ’, ‘ grand * di¬ 
vine. . . [pp. 157-158] 


J, WISDOM 

Philosophy, Metaphysics and Psycho-^Analysis 

... In courts of law there often arise questions which it is difficult to settle 
although the ‘ material ’ facts are known and agreed upon. For example, 
counsel for the plaintiff argues that there has been negligence, counsel for 
the defendant that there has not. Before the argument begins it is already 
agreed, perhaps, that the plaintiff found a snail in the bottle from which he 
drank ginger-beer and that this beer was bottled by the defendant though not 
sold by him and so on. 

Mr. Glanvillc Williams in the Law Quarterly, 1945 in four articles called 
* Language and the Law ’ insists that such questions are not questions of 
fact but questions of words. This is a bit of a shock. Is it questions of words 
we pay lawyers to settle ? Why does Mr. Glanville Williams say so paradoxi¬ 
cal a thing ? It is in order to contrast such questions as ‘ All this being so 
was there negligence ? ’ or * All this being so was there consent to risk ? ’ 
with such questions as ‘ Did Mrs. Barney shoot Stephens ? ’ ‘ Did the nurse 
guide the hand that signed the will ? * In these cases if only there had been 
a witness he could have settled the matter for us. 

In the cases where ‘ the facts ’ are known and agreed upon it is not 
want of a witness that makes the question hard—it is not that nobody 
knows what happened but that though everybody knows what happened 
we don’t know whether there was negligence or not, we don’t know whether 
what happened constituted negligence or not. Even when we know whence 
a certain body derives its funds the question whether it is a public authority 
may be a hard one. When Mr. Glanville Williams calls these hard, ‘ chronic ’, 
questions questions of words he draws attention to the fact that in arguing 
them what we come to in the end are questions about parallel cases, questions 
which we may express like this. Wouldn’t you call this negligence ? Wouldn’t 
you call that negligence ? Wouldn’t you say that here there was a duty to take 
care ? 

Nevertheless to call these hard questions questions of words is to distort 
and denigrate legal discussion. For such a description suggests that in such 
discussion what one is concerned with is either a question of linguistic 
fact ‘ Would most people apply such and such a word to this case ? ’ or a 
question for linguistic decision ‘ Shall we apply such and such a word to 
this case ? ’ And neither of these suggestions will do. Both of them obscure 
the fact that in the course of legal discussion certain features of what has 
happened are made to stand out and are assembled and ordered and the 
whole case set in a context of like and different cases in such a way that at 

[From Polemic, No. 4, 1946, reprinted in op, ciu] 
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the end we have a grasp, an understanding, an apprehension of the case 
before us which we lacked when we started. This can be clearly seen, for 
example, in Mr. D. M. Gordon’s remarks on the case of Smith v. Baker in 
an article called ‘ Wrong Turns in the Volens Cases ’ in the Law Quarterly, 
April, 1945. 

How seriously and widely misleading it is to call such thinking ‘ settling 
a matter of words ’ comes out if we ask Mr. Glanville Williams ‘ Is the discus¬ 
sion as to whether legal discussion is verbal itself verbal or not ? ’ For why 
does Mr. Glanville Williams argue that legal discussion is really verbal ? Not 
because he wishes to persuade us that most people would call it verbal. 
On the contrary he is so insistent only because he is sure they would not. 
Is his argument designed to alter people’s verbal habits and to persuade 
them to call legal discussion verbal in future? Not at all. He doesn’t 
care whether they call it verbal or not as long as they are delivered from an 
inadequate apprehension of the character of legal discussion. The question 
* Was there negligence ? ’ asked after we have investigated, found witnesses, 
examined beer and so on is very different from what it is when asked before 
we have done all this. Nevertheless we call both questions questions of 
fact. Mr. Glanville Williams fears that in calling both these questions 
questions of fact we have not recognized how utterly different is the mode 
of inquiry suited to them. He fears that we may misconduct such inquiry 
because we have not recognized this difference. And his fear is not without 
justification. For example, when the most careful consideration of circum¬ 
stances does not enable us to say that there was negligence or to say that 
there was not, we may feel our inquiry to be a failure in the way an inquiry 
as to what is happening behind a curtain is a failure when the evidences this 
side of the curtain do not enable us to decide what is happening behind it. 
And it is a muddle to feel like this. For, in the first place, when we have been 
able to fully investigate a matter, we know what happened. And, in the second 
place, the fact that in certain cases reflection does not yield a verdict, for 
example ‘ Negligence ’ or ‘ Not negligence does not mean that in those 
cases reflection has not increased our comprehension of the case before us. 
It has, whether or no it has yielded an answer. When it yields an answer 
we have come to realize how close is the case before us to others where we 
would speak of negligence and how far it is from cases where we would refuse 
to speak of negligence, or we have come to realize the opposite. When it 
does not yield an answer we have come to realize how close and how far is 
the case before us from cases where we would and cases where we would not 
speak of negligence. 

When we oppose Mr. Glanville Williams and insist that legal discussion 
is not a matter of words we do so because we fear that in freeing us from the 
misleading model or analogy suggested by the phrase ‘ question of fact ’ he 
is putting us in the power of another misleading analogy suggested by the 
phrase ‘ a question of words 

It would therefore be utterly misleading to call the discussion as to whether 
legal discussion is a matter of words ‘ a matter of words ’. 

This opens our eyes to the width of the danger that lies in calling legal 
discussion verbal. That description not only distorts legal discussion, it also 
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encourages us to distort discussion about the character of legal discussion 
—what we may call meta-legal discussion. And if we distort in this way 
discussion of the character of legal discussions we shall be tempted to distort 
in the same way discussion of the character of ethical discussion, of biological 
discussion, of physical discussion, of psychological discussion, in short we 
shall be tempted to distort all discussion of the character of kinds of dis¬ 
cussion. We shall be tempted to call all meta-discussion a matter of words. 

And, worse by far, we shall be tempted to describe all discussion in 
which no one gives anyone any news as discussion about words. We shall 
be tempted to call all reflective thought thought about matters of words. 
Indeed recently many metaphysicians have said that every question is either a 
matter for observation or a matter of words or nonsense. They said ‘ When 
one investigates like a policeman, watches like a bird watcher, experiments like 
a chemist, one discovers something. But what can one discover in an arm¬ 
chair ? ’ The answer expected is ‘ Nothing ’. For in an armchair one doesn’t 
discover anything in the way a policeman or a chemist does — unless indeed 
one investigates the recesses of the armchair in which case one discovers lost 
property as frequently as policemen do. While one reflects, while one 
reviews only what one has viewed, one very naturally does not view a fox 
or And that this stuff makes all the difference in pneumonia. And yet, as 
we have just seen, one may come in reflection to see what one had not seen 
although it was before one’s eyes — how near a hat is to the Taj Mahal, 
how far a square is from the double of another, how near is this to negligence 
and that to murder, how like is So-and-so to Hamlet, and a falling apple to a 
travelling star. . . . [pp. 249-252] 


F. CASTBERG 
Problems of Legal Philosophy 
(1957) 

Logical conclusions as means to the understanding of general norms 
Just as the logical conclusion is the necessary means of proceeding from the 
general, normative statement to the individual judicial decision, it is also a 
necessary means of knowing the contents of the general legal norms them¬ 
selves. 

As has been mentioned,^ ^ the whole of that part of the law that is laid 
down in statutes has its validity by virtue of the provisions of the — written 
or unwritten — constitution concerning the legislative power. The norms 
of customary law are valid by virtue of the fundamental norms that determine 
the conditions on which valid customary law may come into being. Thus 
we recognize the individual provision of law and the individual rule of custo¬ 
mary law as existing law by logical conclusion of the following type: “ decisions 
made by such and such an assembly in such and such forms, assented to 


[See pp. 48-49 of the work here quoted from.] 
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by such and such an executive organ of state, have, according to the constitu¬ 
tion, the effect of law.” . . . This individual decision has been made in 
this way. Therefore it has the effect of law. Further: rules which are 
observed in such and such a way, are, according to our postulate of custo¬ 
mary law, to be regarded as valid customary law. This individual rule is 
observed in this way. Therefore it is a valid rule of customary law. 

This schema of legal thinking, commonplace in itself, precisely shows 
that the logical conclusion from general to special is also necessary as a means 
of ascertaining what norms we are to regard as valid law.^® 

The deductive operations of the mind — the conclusions from general to 
special — are, for the rest, not the only way of gaining an understanding 
of the norms that are to be regarded as expressions of existing law. We also 
apply in our legal thinking norms that we have found by a more or less 
conscious generalization of positively determined rules of law. We argue — 
by a kind of induction — from the validity of certain special norms to the 
validity of a more general norm, of which these special norms may be regarded 
as applications. Or we skip this conclusion from the special to the general 
norm, and argue by analogy directly from the special norm to another 
special norm concerning a ” nearly-related ” circumstance. This so-called 
analogical conclusion is, as is known, a constantly recurring figure of thought 
in juridical arguments. In many cases, the justification of such an analogical 
conclusion is evident. From a regulation which prohibits the bringing of 
dogs into railway-trains, one may, for instance, conclude with certainty 
that the bringing of bears is also prohibited ! — In other cases, it is just as 
obvious that one must argue antithetically and not analogically. The ana¬ 
logical conclusion may be forbidden by a valid, positive, legal norm, as is the 
case in certain legal systems in the held of penal law. Its use may also in 
many cases be out of the question, even if it is not positively forbidden. From 
a rule stating that lectures are suspended on Sundays, one cannot analogically 
conclude that they are also suspended on week-days. Here, on the contrary, 
the antithetical conclusion is indubitable. 

Thus logic has its necessary position in all understanding and application 
of existing law. It would have no sensible meaning at all to have a legal order, 
if the legal norms that the legal order consists of could not form points of 
departure for conclusions as to what is to be regarded as binding in special 
and individual cases. Human beings take for granted that the norm-syllogism 
is a justified form of logical argument. The fact that they take this for granted 
and arrange themselves accordingly, is the condition of all regulated social 
life. 

Logic has its place in legal thinking. But it has not undivided power. 

I cannot sec it otherwise than as implying a logical contradiction, when Ross^ who in 
his Theorie der Rechtsquellen, bases himself on the Kelsenian doctrine of the “ Stufett’^ 
bau *’ of law, yet at the same time disputes the logical possibility of concluding from 
the general to the special (p. 336). For the conception of law as a system, in which 
norms of a lower order derive their validity from norms of a higher order (or vice 
versa), naturally assumes the logical justification of conclusions from the validity of 
one norm to the validity of another. 

(But this is not a matter of logical certainty, in the sense that the conclusion is a 
necessary one.] 
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It is far from being the case that all legal questions may be solved by logical 
conclusions alone. 1 shall deal with this in the next paragraph. 


The Insufficiency of Logic in Legal Thinking 
The fluid limits of the notions 

The notions of which general, legal statements are composed are always 
more or less indefinite. In life there are no sharp transitions. But legal 
notions impose limitations in view of the needs of human society. Thus 
in law a limit is drawn between acts that arc inadvertent and acts which are 
not, between the use of property which is customary and that which is not. 
And the limit becomes decisive in the question of right and duty, for instance 
the question of whether damages are to be paid or not. But the need of 
notional limitation in law does not prevent the fact that doubt often must 
prevail as to where the limit is really drawn. Even if the law defines the 
notions it uses, new doubts will present themselves in the limitation of the 
notions employed by the definition. 

Thus the logical subsumption under the statements of the law is not in 
all cases self-evident. And this does not only apply to such normative state¬ 
ments that in their applications explicitly assume a valuation. As an example 
may be mentioned a prohibition of “ undue ” competition, or a rule stating 
that certain agreements are invalid, because it would be contrary to “ in¬ 
tegrity or good faith ” to appeal to them. That the field of operation of such 
rules is indefinite and not automatically given, needs no further proof. But 
rules which do not straightforwardly refer to a concrete valuation in this 
way, will also raise numerous questions concerning the limitation of the notions 
and consequently of the field of operation of the rules. A law regulates, for 
instance, the sale of milk. Does the notion of milk here comprise cream as 
well ? Para. 96 of the Norwegian Constitution prohibits, among other things, 
punishment except after a judgment. Docs the notion of punishment here 
comprise also detention of work-shy persons in an establishment for com¬ 
pulsory labour ? From the norm-statements themselves it does not imme¬ 
diately appear how questions like these are to be answered. 

The different possibilities of subsumption 

It may thus be established that the notions employed in general normative 
statements, always have fluid limits. One must go still further. The imme¬ 
diate conclusion from the general legal statement to a statement of a special 
case never gives more than a more or less strong presumption that the con¬ 
clusion is the correct one according to the system of law to which the general 
statement belongs. 

There exists here a certain parallelism between the syllogism of our 
understanding of reality and the norm-logic syllogism. It has long since 
been generally acknowledged that the syllogism we use in our understanding 
of reality cannot give us certain information of anything we do not know 
before. This syllogism has the following form: When B = C and A == B, 
then A = C. (All birds are vertebrates. This is a bird. Therefore this is 
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a vertebrate.) Here we cannot really establish the major premiss with cer¬ 
tainty without previously having made sure that it also comprises the subject 
of the minor premiss. (We cannot establish with absolute certainty that 
all birds are vertebrates, without having really examined all birds, i.e. 
also this bird.) 

Nevertheless, the syllogistic conclusion is an important instrument of 
thought in the investigation of reality. For we generalize our observation 
in a common statement long before we have observed all the individual 
phenomena comprised by the statement. In this way we form an hypothesis. 
Any new instance that turns up we bring under our common statement, 
thus drawing a conclusion, and we must afterwards ascertain by verification 
whether the conclusion led us to a result that agrees with our experience 
of reality. (We examine whether the bird really was a vertebrate, in accor¬ 
dance with what we concluded.) 

The case of the norm-logic syllogism is similar. We take our point of 
departure in a general, normative statement, and subsume the special case 
under the general statement; the result we arrive at in this way, we subject 
to a subsequent test, where, incidentally, new norm-logic arguments are 
brought to application. These operations of the mind may present themselves 
more or less clearly to the reasoning person. As usual, one forms one’s opinion 
much more by instinct than by circumstantial, clearly formulated mental 
operations of this kind. Nevertheless, it is according to this schema that 
legal arguments are carried out. 

The test of the result of the subsumption that corresponds to the veri¬ 
fication of an hypothesis, is quite different from the examination of an actual 
circumstance. For it is not here a question of ascertaining that an event 
takes place or that a factual quality is present. But the result of the norm- 
conclusion must be accepted or rejected according as it harmonises or dis¬ 
agrees with other valid statements of normative contents. The verification 
is carried out by new logical subsumptions. A certain interpretation of a 
rule of law, is for instance, rejected, because it definitely disagrees with 
certain interests, which the rules of the law are designed to further and 
which must be regarded as guides to the interpretation. 

Even if the wording of the law linguistically leads to a certain result, it 
is not therefore certain that precisely this subsumption is the correct one. 
It is a well-known phenomenon that the lawyer at times has to set aside the 
letter of the law in favour of its “ reasonable ” meaning. The conclusion 
at which one arrives by an automatic subsumption under the words of the law, 
is tested, in other words, by means of guiding propositions, which serve as 
bases of logical deductions. . . . [pp. 60-65] 

The sliding scale from certain to uncertain understanding of the law 

One may imagine an infinite series of legal statements, where the extreme- 
ties are the undoubtedly correct and the undoubtedly incorrect statements, 
and where the intermediate statements represent all degrees of certainty. 

[What does “ correct *’ mean here 7 By what standard is it judged, e.g., absolutely, 

or by what a court may or will decide 7] 
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There will then be statements the correctness of which is indubitable, and 
statements the incorrectness of which is indubitable. There will be statements 
the correctness or incorrectness of which is doubtful to a higher and a 
lower degree. And in the central point of the series, there will be such state¬ 
ments as cannot be asserted to be either correct or incorrect; in other words, 
there are equally strong arguments for one solution as for the other. 

This idea may also be expressed thus: our statements of legal relationship 
represent a sliding scale from certainty of correctness to complete uncertainty 
and further to certainty of incorrectness. We are not here concerned with 
degrees of correctness. One can no more speak of degrees of correctness in 
connection with normative statements, than one can speak of degrees of 
truth in the understanding of reality. But one may speak of degrees in the 
certainty with which a normative statement may be set forth as correct. 
And one may speak of degrees in the probability with which a statement 
of reality agrees with reality.®^ 

In legal thinking itself, one is familiar with the idea of a sliding scale. 
The conception of the continuity of reality and of imperceptible transitions 
from greater to lesser interests are conceptions with which lawyers are quite 
familiar. Thus the law accords certain claims to a buyer if goods are sup¬ 
plied that have “ essential ” defects. All the possible defects of an article, 
however, represent a scale from undoubtedly essential to undoubtedly 
unessential ones. Somewhere the lawyer must draw the line. But in the 
borderline cases, the subsumption will be doubtful. 

The current conception of a sliding scale in subsumptional questions of 
this kind has an application in alt legal thinking. Even the most precise 
formulation of a provision of law cannot prevent a case arising one day in 
which the subsumption must give occasion to doubt. The stand one takes 
to subsumptional questions in such a doubtful case has a lower degree of 
certainty than the stand one may take to the normal questions of subsump¬ 
tion, so to speak, in the application of such a clearly-defined provision of 
law. It is exactly the fact that clearly-defined provisions of law create rela¬ 
tively few subsumptional doubts, which — from the point of view of legal 
security — gives these provisions their superiority to legal “standards**, 
“ general clauses ”, in short: indefinite commands of law. 

But it thus applies to all conceivable legal statements that they may be 
imagined to be arranged in a sliding scale according to the degree of certitude 
with which they may be regarded as correct or incorrect. Even statements 
about a general legal proposition as being valid law also represent every 
degree of certainty and uncertainty. About a proposition in a law that has 
been recently passed, we decide with a high degree of certainty that it expresses 
existing law. About a proposition in an old and rarely applied decree, the 
same assertion is perhaps very doubtful. Of a proposition in a law that has 
been newly repealed, we may lay down with certainty that it gives no adequate 
expression for what is existing law to-day. 

** The vieiv, occasionally held, that probability is concerned with degrees of truth, 
arises out of a confusion between certainty and truth.” /. Af. Keynes: A Treatise on 
Probability (1921), p. 15, note 1. 
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In every domain, the logic of legal thinking is ruled by the principle 
of the sliding scale. [pp. 84-86] 

Practical consequences 

Legal statements may thus represent all degrees of certainty, and it must 
be the task of legal science to achieve results that represent the highest possible 
degree of certitude. The generalizing, “ constructive ” science of law seeks 
the logical connection between the legal norms, as it tries to attain to pro¬ 
positions of law that are as comprehensive as possible and under which 
newly arising cases may be subsumed. The sociologico-teleologically 
directed science of law aims at understanding the social functions of the law 
and at drawing conclusions from statements about the ends of the law. And 
no juridical method can disregard the demand that the law shall function justly. 

A comprehensive exposition of all these circumstances may in many cases 
lead to results that may be characterized as undoubtedly correct. Even if 
no generalization is logically necessary,—even if the values that the law is 
to further may be found to be unmeasurable, and though the notion of justice 
may raise problems even of a metaphysical nature, the result of the juridical 
operations of the mind may nevertheless at times have such a character that 
there is no reasonable cause for doubt.®® 

Even the most comprehensive juridical investigation, however, cannot 
—as it has been demonstrated — lead to certain results in all cases. Often 
the results we arrive at must give rise to stronger or weaker doubts. 


D. LLOYD 


Reason and Logic in the Common Law 

An inquiry into the relation of logic to law does not substantially differ 
from an investigation of the role logic plays in real life. In the sense of a 
formal method of reasoning whereby deductions are rigorously and neces¬ 
sarily inferred from general premises it is conceded even by the logicians 
themselves ®® that logic has but little application to real life.®® The reason 
for this is not far to seek. Logic in the formal sense is concerned with what 
has been termed the ‘ grammar ’ ^ or deductive implications of propositions 

[Surely this is a very different thing from a logically necessary conclusion ?] 

[(1948) 64 L.Q.R. 468; for a criticism, sec Jensen, Nature of Legal Argument (1957), 
Chap. 1; and a reply thereto by D. L. in (1958) 7 Int. and Comp. L.Q. 618, 619-620.] 
‘ We live even more by intuition than by logic ’ (G. G. Coulton, Medieval Panorama^ 
p. 648). 

®® See, e.g., Keynes, Formal Logic, 4th ed., pp. 6-7. Cf. Stebbing, Modern Introduction 
to Logic (* Logic is concerned not with what is actual but with what is possible *, 
p. 474). Professor Morris Cohen, who urges the application of logic to human affairs 
states the case no higher than this: * Logic is an exploration of the field of most general 
abstract possibility. This may make logical information very thin; but it is not 
therefore devoid of significance. Not only does it rule out impossibilities but it reveals 
the possibility of hypotheses other than those usually taken for granted; and in this 
respect it frees the mind and contributes not only to the fixed form but to the living 
growth of science A Preface to Logic, 1946, p. 7; cf. pp. 188-92. 

^ Sec e.g., Wittgenstein, Tractatus Logico-Philosophicus, p. 55; Carnap, Logical Syntax 
of Language, pp. 1-8. 
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of complete generality and abstractness, such as ‘ all men are mortal 
or in symbolic logic, of the type ‘ p implies q In the realm of reality, 
however, abstract generalities impinge but little upon human affairs. This 
is not to say that such generalisations do not play a part in the psychological 
approach to many subjects of human discussion, and it is perhaps from this 
angle that such considerations most frequently intrude themselves. Never¬ 
theless, real life is concerned mainly with deduction from particular facts, 
and viewed practically there are no generalisations which do not have to be 
hedged round with endless qualifications. As a distinguished modern 
philosopher has put it, ‘ In fact, there is hardly a question to be asked which 
should not be fenced round with qualifications as to how much, and as to 
what pattern of circumstances. Aristotelian logic, apart from the guardian¬ 
ship of mathematics, is the fertile matrix of fallacies. It deals with pro- 
positional forms only adapted for the expression of high abstractions, the 
sort of abstractions usual in current conversation where the presupposed 
background is ignored It is therefore hardly surprising that ‘ in any 
contact between life and logic, it is not logic that is successful ’.® 

Now law is certainly concerned with the elucidation of general proposi¬ 
tions and their application to particular cases, and to this extent we may 
perhaps accept Maitland’s dictum when he observed that ‘ law was the point 
where life and logic met Still it requires but little reflection to realise 
that no court can, or indeed ought to construe such propositions as pure 
generalities unrelated to the facts of life into which they must be integrated. 
Every proposition, however general in form, must in law be viewed in the light 
of what Professor Whitehead has called its ‘ pattern of circumstances ’. In 
this way emerges the fact, so often noted,^ that in law, as in real life, there is 
always an element of choice. When a logician determines the implications 
of the proposition, ‘ all men arc mortal ’ he proceeds on the footing that each 
word has a definite circumscribed ambit which is quite inflexible. When, 
on the other hand, a judge seeks to apply to the facts before him a rule of 
law which asserts that ‘ the person who for his own purposes brings on his 
lands and collects and keeps there anything likely to do mischief if it escapes, 
must keep it in at his peril’,® there is not one word in this sweeping generalisa¬ 
tion which is not capable, as subsequent litigants have discovered, of infinite 
refinement and qualification.’ It can hardly be contested therefore that the 
lawyer is never faced with anything in the nature of logical compulsion and 

* A. N. Whitehead, Adventures of Ideas, Chap. 9, 9 5. 

* H. J. Laski, Studies in the Problem of Sovereignty^ p. 201. 

* Introduction to Year Books of Edward 11, Selden Society Series, Vol. 1, 411. 

^ Professor Goodhart has pointed out that this has been recognised at least since 1782, 
when it was discussed by Paley (see Modern Theories of Law, p. 13). 

® The so-called rule in Rylands v. Fletcher, as formulated by Blackburn, J. (L.R. 1 Ex. 
at pp. 279-80). 

’ * Numerous cases may be found in which the courts, faced with unanswerable argu¬ 
ments based on logical deduction from existing categories, have in effect declined to 
accept the deduction . . . ’ (Stone, Province and Function of Law, 1947, pp. 201-2). 
But from the point of view of strict logic there are no such unanswerable arguments 
to be deduced from legal propositions: not only is there no /^ga/compulsion to follow 
logic but there is, in such propositions, no logical compulsion either. In law, unlike 
formal logic, there are no ‘ universal ’ or ‘ absolute words ’. Cf. Frank, Law and 
the Modern Mind, pp. 67-8. 
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that attempts to state judicial decisions in the form of a syllogism or in any 
other form of high abstraction » are both misconceived and misleading. 
No doubt once a particular decision has been arrived at, it can always be 
expressed in this form, but to do so may well be very misleading for two 
reasons: (a) It suggests wrongly that the decision was arrived at as a matter 
of necessary logical implication; (b) it tends to imply that further consequences 
can be deduced as a matter of logic and that such deductions also follow as a 
matter of law.^* 

Law then is not so much concerned with logic or reason in the formal 
sense but rather with ‘ reasonableness and if no more than this is implied 
in the assertion of the coincidence of law and reason, then it may be truly 
said that, though the Common Law has sometimes fallen short of Coke’s 
famous dictum, it has at least striven to attain that objective. What is 
‘ reasonable ’ in given circumstances may permit of endless differences of 
opinion, but none the less it undoubtedly represents one of the most 
vitalising notions which have animated the growth of the Common Law. 
The whole modern law of negligence, which bids fair ultimately to take over 
most if not all of the law of tort, enshrines this basic viewpoint. Of course, 
in English law, a judge is severely limited in applying rules of ‘ reason ’ in 
this sense by the wealth of binding precedents which he must perforce follow, 
but it is when he comes to ‘ distinguish ’ those previous cases that he still 
often retains ample scope for applying his sense of ‘ reasonableness It 
may, in a given case, be conceded that X is liable in set of circumstances 
‘ A ’, but what the judge will usually have to decide, without an exact pre¬ 
cedent to guide him, is whether X is also liable if ‘ A ’ obtains, plus or minus 
circumstance ‘ B In deciding such issues English courts (which are not 
always ready to admit the extent to which their choice is free) sometimes 
employ language to indicate that they are making logical deductions when 
they are in fact doing no more than applying their sense of reasonableness. 
This is far from saying that reasonableness is a matter of purely subjective 
impulse : subjective sentiment no doubt cannot be divorced entirely from 

** Modern logicians have, of course, developed the science of logic far beyond the 
bounds of the old Aristotelian syllogism. But though modern symbolic logic has 
been fruitfully applied to the foundations of mathematics, its application to more 
mundane affairs has yet to emerge. For this reason the syllogism is still referred to 
in this article as the typical formal logical process, or at any rate the only one likely 
to be encountered for the present in judicial reasoning. See M. R. Cohen, op. cit., 
pp. vii, 36,82; Dewey in 10 Cornell L.Q. 17; and for symbolic logic generally. Slabbing, 
op. cir ., pp. 163 et seq. 

^ Cf. the question examined by logicians as to whether we learn anything new by 
means of syllogistic inference (Stabbing, op. cit., pp. 217-8). Professor Cohen points 
out that the usual argument that there can be nothing in the conclusion which is not 

* contained * in the premises, involves " an uncritical spatial metaphor' (pp. cit.y p. 
13), and ignores the psychological clement. * We must distinguish between novelty, 
the psychological factor, and the logical connection between premises and con¬ 
clusions* (p. 185). Mr. Justice Cardozo’s description of logical method as *the 
derivation of a consequence from a rule or a principle or a precedent which, accepted 
as a datum, contains implicitly within itself the germ of the conclusion ’ (Nature of 
the Judicial Process, p. 49), seems to be little more than a fiction as applied to the 
legal process. 

Though, no doubt, the American * realist school * exaggerates the extent to which the 

* personal equation * enters into judicial decisions, the view may be ventured that it 
has done well to stress that this is a factor to be reckoned with. It has, of course, 

i.j. 15 
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the judicial role, but what is reasonable refers rather to that pattern of senti¬ 
ment which inheres in a particular community or some section of it. The 
judge as a member of the community is bound to share more or less in its 
common notions, and indeed we often find judges expressing sympathy with 
such sentiments when they find themselves reluctantly constrained by an 
earlier precedent to decide a case in conflict with what must seem reasonable 
to the common man.^^ 

It is here rather than in the realm of pure logic that questions of ‘ consis¬ 
tency ’ arise. The fact that a plaintiff iqjured in an explosion when outside 
the defendants' premises can recover damages, though were he injured when 
on the other side of the fence he would be without remedy, does not 
result in any inconsistency which infringes the rules of logic. There is nothing 
essentially ‘ illogical' (as was argued by counsel in Read v. Lyons ^ in a plain¬ 
tiff being able to recover in the one case and not the other, and there can be 
no logical compulsion inherent in a rule of law which constrains liability to 
be imposed in case ‘ A ’ if it is imposed in case ‘ B The language of logic 
as applied to such a situation is entirely misleading. What it is really sought 
to assert is that the sentiment of the community would feel it fundamentally 
‘ unreasonable ’ that the plaintiff should recover in the one case and not the 
other, and that the courts should accede to this sentiment. This argument 
is of course a perfectly legitimate one which the courts are entitled to examine 
in the light of every other factor which they consider relevant to the ‘ reason¬ 
ableness of the general rule. One of these factors, for example, may be 
their view of the general undesirability of imposing strict liability on factory 
owners who are carrying out a process for the public benefit, and there is 
of course an endless variety of considerations which might or might not 
influence a particular decision. The role of the advocate is naturally 
to persuade, and it may be more effective psychologically to clothe an argu¬ 
ment based on sentiment in the unassailable garb of logic. The language 
of logic tends to be employed as ‘ an instrument of persuasion and advo¬ 
cates will, no doubt rightly, avail themselves in a difficult case of every 
instrument which lies to their hand. In this they are perhaps encouraged 
by the tendency of the judges themselves sometimes to wrap up their 

never been ignored by legal practitioners, but hitherto there had been something 
in the nature of a conspiracy of silence on the subject among jurists. Cf. Frank, 
op. cit.. Part 1, Chap. 12. 

Thus in Howard v. Walker^ [1947] 2 All E.R. 197, on the possible right of action of 
a person injured by tripping over a defective paving on another’s land. Lord Goddard, 
C.J., said: * It may be that the law is not entirely satisfactory on this point. No 
doubt, it is difficult for a layman to understand why, if he is walking along a road and 
slips into an excavation at the side of it, he should be entitled to recover, whereas if 
he slips into the excavation as he is endeavouring to get on to the road, he is not, but 
I must take the law as I find it ’ (at p. 199). i^ [1947] A.C. 146. 

13 Stone, op. cit.f p. 146. Yet logic is not in fact a method of producing certainty or 
conviction but * the demonstration of the logioil structure of the system studied ’. 
M. R. Cohen, op. cit., p. 15. * The art of thinking must not be confused with logic *, 
Stebbing, op. cit., p. 493. 
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decisions in terms of logical inference.^* To this extent such a case as 
Read v. Lyons may possibly serve as a healthy corrective, [pp. 473-477] 

HEYDON^S CASE 
(1584) 3 Co. Rep. 1 b 

• . . And after all the Barons openly argued in Court in the same term, 
sell. Pasch. 26 Eliz. and it was unanimously resolved by Sir Roger Manwood, 
Chief Baron, and the other Barons of the Exchequer, that the said lease made 
to Heydon of the said parcels, whereof Ware and Ware were seised for life 
by copy of court-roll, was void; for it was agreed by them, that the said 
copyhold estate was an estate for life, within the words and meaning of the 
said Act. And it was resolved by them, that for the sure and true interpreta¬ 
tion of all statutes in general (be they penal or beneficial, restrictive or enlarg¬ 
ing of the common law,) four things are to be discerned and considered :— 
1st. What was the common law before the making of the Act. 

2nd. What was the mischief and defect for which the common law did 
not provide. 

3rd. What remedy the Parliament hath resolved and appointed to cure 
the disease of the commonwealth. 

And, 4th. The true reason of the remedy; and then the office of all the 
Judges is always to make such construction as shall suppress the mischief, 
and advance the remedy, and to suppress subtle inventions and evasions 
for continuance of the mischief, and pro privato commodo, and to add 
force and life to the cure and remedy, according to the true intent of the makers 
of the Act, pro bono publico. And it was said, that in this case the common 
law was, that religious and ecclesiastical persons might have made leases 
for as many years as they pleased, the mischief was that when they perceived 
their houses would be dissolved, they made long and unreasonable leases: 
now the stat of 31 H. 8. doth provide the remedy, and principally for such 
religious and ecclesiastical houses which should be dissolved after the Act 
(as the said college in our case was) that all leases of any land, whereof 
any estate or interest for life or years was then in being, should be void; 
and their reason was, that it was not necessary for them to make a new lease 
so long as a former had continuance; and therefore the intent of the Act was 
to avoid doubling of estates, and to have but one single estate in being at a 
time: for doubling of estates implies in itself deceit, and private respect, to 
prevent the intention of the Parliament. And if the copyhold estate for two 
lives, and the lease for eighty years shall stand together, here will be doubling 

There is perhaps much to be said here for the view that the judicial process of reasoning 
resembles that of the ordinary person who starts with a conclusion and afterwards 
tries to find premises which will substantiate it. Frank, op. cit., p. 100. Some 
writers, e.g., Wurzel, have gone so far as to suggest that though law is incapable of 
preserving a strictly logical form, the judges are bound to frame their decisions in 
pseudo-logical form, so as to avoid outraging public opinion and thereby diminishing 
the authority of the law ! See op. cit., pp. 229-31. 

^ [Cf. Pareto, Mind and Society^ sect. 14: ** Human beings have a very conspicuous 
tendency to paint a varnish of logic over their conduct.*’] 

tj. 
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of estates simul & semel, which will be against the true meaning of Par¬ 
liament. . . . [pp. 7b~8a] 


SEAFORD COURT ESTATES LTD. v. ASHER 
[1949] 2 K.B. 481 

Denning L.J. . . . 

. . . Whenever a statute comes up for consideration it must be remem¬ 
bered that it is not within human powers to foresee the manifold sets of facts 
which may arise, and, even if it were, it is not possible to provide for them 
in terms free from all ambiguity. The English language is not an instrument 
of mathematical precision. Our literature would be much the poorer if it 
were. This is where the draftsmen of Acts of Parliament have often been 
unfairly criticized. A judge, believing himself to be fettered by the supposed 
rule that he must look to the language and nothing else, laments that the 
draftsmen have not provided for this or that, or have been guilty of some 
or other ambiguity. It would certainly save the judges trouble if Acts of 
Parliament were drafted with divine prescience and perfect clarity. In the 
absence of it, when a defect appears a judge cannot simply fold his hands and 
blame the draftsman. He must set to work on the constructive task of finding 
the intention of Parliament, and he must do this not only from the language 
of the statute, but also from a consideration of the social conditions which 
gave rise to it, and of the mischief which it was passed to remedy, and then 
he must supplement the written word so as to give “ force and life ” to 
the intention of the legislature. That was clearly laid down by the reso¬ 
lution of the judges in Heydori's case,^® and it is the safest guide to-day. 
Good practical advice on the subject was given about the same time 
by Plowden in his second volume Eyston v. Studd.^’^ Put into homely 
metaphor it is this: A judge should ask himself the question: If the makers 
of the Act had themselves come across this ruck in the texture of it, how 
would they have straightened it out ? He must then do as they would have 
done. A judge must not alter the material of which it is woven, but he can 
and should iron out the creases. . . . [pp. 498-499] 


MAGOR AND ST MELLONS R.D.C. v. NEWPORT CORPN. 
[1952] A.C. 189 

Lord Simonds . . . 

.. . My Lords, the criticism which I venture to make of the judgment of the 
learned Lord Justice is not directed at the conclusion that he reached. 
It is after all a trite saying that on questions of construction different minds 
may come to different conclusions, and 1 am content to say that I agree 
with my noble and learned friend. But it is on the approach of the Lord 
Justice to what is a question of construction and nothing else that I think 

(1584) 3 Co. Rep. 7a. ( 1574 ) 2 Plowden. 465. « [Lord Justice Denning.] 
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it desirable to make some comment; for at a time when so large a proportion 
of the cases that are brought before the courts depend on the construction 
of modern statutes it would not be right for this House to pass unnoticed 
the propositions which the learned Lord Justice lays down for the guidance 
of himself and, presumably, of others. 

“ We sit here,” he says,i® “ to find out the intention of Parliament and 
“ of Ministers and carry it out, and we do this better by filling in the gaps 
“ and making sense of the enactment than by opening it up to destructive 
“ analysis.” The first part of this passage appears to be an echo of what was 
said in HeydorCs Case 300 years ago, and, so regarded, is not objectionable. 
But the way in which the learned Lord Justice summarizes the broad rules 
laid down by Sir Edward Coke in that case may well induce grave miscon¬ 
ception of the function of the court. The part which is played in the judicial 
interpretation of a statute by reference to the circumstances of its passing 
is too well known to need restatement; it is sufficient to say that the general 
proposition that it is the duty of the court to find out the intention of Parlia¬ 
ment—and not only of Parliament but of Ministers also—cannot by any 
means be supported. The duty of the court is to interpret the words that the 
legislature has used; those words may be ambiguous, but, even if they are, 
the power and duty of the court to travel outside them on a voyage of dis¬ 
covery are strictly limited: see, for instance, Assam Railways & Trading Co. 
Ld. V. Inland Revenue Commissioners,^^ and particularly the observations 
of Lord Wright.2i 

The second part of the passage that I have cited from the judgment of 
the learned Lord Justice is no doubt the logical sequel of the first. The court, 
having discovered the intention of Parliament and of Ministers too, must 
proceed to fill in the gaps. What the legislature has not written, the court 
must write. This proposition, which restates in a new form the view expressed 
by the Lord Justice in the earlier case of Seaford Court Estates Ld. v. Asher 
(to which the Lord Justice himself refers), cannot be supported. It appears 
to me to be a naked usurpation of the legislative function under the thin 
disguise of interpretation. And it is the less justifiable when it is guesswork 
with what material the legislature would, if it had discovered the gap, have 
filled it in. If a gap is disclosed, the remedy lies in an amending Act. 


FRIEDMANN 

Law and Social Change in Contemporary Britain 
(1951) 

Three Approaches to Statutory Interpretation 

Three types of legal approach to the interpretation of statutes may con¬ 
veniently be distinguished, both in Continental and Anglo-American 
jurisprudence. 

W [1950] 2 All E.R. 1226, 1236. [1935] A.C 445. Ibid. 458. 

11949] 2 K.B. 481, 498-9. [see ante, 452]. 
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The Pseudodogical or Textbook Approach 

The first is the analytical and pseudo-logical approach. It is paramount 
in the current textbooks on the interpretation of statutes. In English juris¬ 
prudence the three main pillars of the traditional interpretation of statutes 
are the literal rule the golden rule, and the mischief rule. The literal rule 
says that, if the meaning of a section is plain, it must be applied regardless 
of the result. The golden rule says that where the ordinary sense of the words 
would lead to some absurdity or inconsistency, the literal interpretation 
must be modified accordingly. The mischief rule expresses both the oldest 
and the most modern approach. Derived from Heydon^s Case decided in 
1587, it directs the interpretation of a statute in accordance with its general 
policy and the evil which it was intended to remedy. The social purpose of 
the statute must be found out in the light of the previous law, the specific 
defect unprovided for by that law, the specific remedy decided on by Parlia¬ 
ment, and the true reason of the reform. . . . [pp. 239-240] 

The Social Policy Approach 

It is the vacillation between one type of interpretation and another, as 
applied to the increased tempo and urgency of modem social legislation, 
which has exasperated many legal critics. Dr. Jennings has given an illustra¬ 
tion of the disastrous result to which these judicial vacillations rather than 
social prejudice have led in the case of public health legislation.^^ No 
less unfortunate has been the frequent obstruction of urgent and unobjec¬ 
tionable housing improvement schemes, through the judicial construction 
of the relevant orders and improvement schemes as ‘ quasi-judicial ’ even 
where the schemes were subject to approval by higher authorities. This 
had led a number of modem critics to suggest an alternative principle of 
interpretation which may be called the * social objective ’ principle. It has 
been advocated among others by Laski,^® Jennings and Llewelyn Davis. 
Two arguments are adduced in support. Firstly, the critics say that the pre¬ 
vailing rules of statutory interpretation allow for diversity, vacillation and 
confusion. This is undoubtedly correct. Secondly, they allege that the 
prevailing tendency of courts is one of hostility to modern social reform 
legislation. This contention is more doubtful. 

As distinct from the history of the United States Supreme Court, the 
cases in which British courts have used their judicial power deliberately to 
frustrate a social purpose are not frequent. Roberts Hopwood^^ is 
probably the outstanding example. The recent tendency of British courts 
has undoubtedly been one of greater sympathy towards the social objectives 
of a statute. Outstanding examples are the interpretation of the Road 

‘Judicial Process at its Worst’ (1938) 1 M.L.R. 111. 

^ Cf., in particular, R, v. Electricity Commissioners [1924] 1 K.B. 171, and Estate and 
Trust Agencies v. Singapore Improvement Trust [1937] A.C. 898. Recent decisions 
show a sharp reversal of this attitude. 

Annexe 5 to Report of Committee on Ministers’ Powers, 1932. 

* Courts and Administrative Law ’ (1936) 49 Harv.L.R. 426. 

27 (1936) 35 C 0 I.L.R. 519. 

2 * [See D. Lloyd, ‘ ‘ Ministers’ Powers and the Courts,” in (1948) 1 Current Legal Problems 
89.] 28a [1925] A.C. 578. 
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Traffic Act, 1930, in favour of the third party whose compulsory insurance 
was the intention of the Act,*® a recent decision of the Court of Appeal 
which, refusing to surcharge Birmingham City Councillors for a wartime 
children’s allowance scheme, expressed principles starkly contrasting with 
those of Roberts v. Hopwood^ the protection of the minimum standards to 
which an indigent tenant must be held entitled in modem Britain, the many 
recent refusals of the House of Lords and the Court of Appeal to hamper 
housing or town-planning policy by constming a ministerial decision as 
‘ quasi-judicial or the interpretation of the Statute of Westminster against 
the broad political purpose of granting full constitutional and political auto¬ 
nomy to the Dominions.®® 

Secondly, liberal as against social policy interpretation has not always 
been reactionary, as shown by the case of Ellerman Lines v. Murray,^^^ 

Thirdly, the social objective policy sometimes has to be balanced against 
other legal or constitutional principles. The much-debated decision, for 
example, by which the House of Lords in Minister of Health v. Yaffe 
held that a clause in the Housing Act under which ‘ the order of the Minister 
when made shall have effect as if enacted in this Act ’ did not preclude the 
power of the court to hold the Minister’s order to be ultra vires, was, in some 
of the judgments, coupled with a bias in favour of the house-owner as against 
public authority.®® But the predominant concern of the House was with 
the constitutional problem of delegated legislation. 

Fourthly, there are numerous statutory clauses which have no apparent 
or obvious social objective, but may nevertheless in a concrete case give rise 
to profound differences of social and political philosophy. Such a case is 
Nokes V. Doncaster Amalgamated Collieries. The section of the Company 
Act which gives the court power to transfer, by statutory amalgamation, 
all the property and liabilities of one company to another and which defines 
property as including ‘ property rights and powers of every description * 
is on the face of it of a highly technical character, and has no obvious policy 
behind it. Yet the section gave rise to one of the most important modern 
public policy decisions in English law when the House of Lords had to decide 
whether ‘ property ’ included the services of miners and other employees. 
By a majority of four it held that the principle of personal freedom of labour 
did not permit the compulsory transfer of employees’ contracts in the course 
of amalgamation. Lord Romer, in his dissenting judgment, pointed out 
that it was futile to protect employees and workers in the relatively rare 
cases of amalgamation of companies while they were powerless in the far 
more frequent cases of changes of management or policy control through 

2® Monk V. Warbey [1935] 1 K.B. 75. 3® Re Decision of Walker [1944] K.B. 644. 

3^ Summers v. Salford Corporation [1943] A.C. 283. 

32 Cf., in particular, Johnson v. Minister of Health [1947] 2 All E.R. 395, and Franklin v. 

Minister of Town and Country Planning [1948] A.C. 87. 

38 British Coal Corporation v. The King [1935] A.C. 500, and Att.-Gen, for Alberta 

V. Att.~Gen, for Canada [1947] A.C. 503. 

»3a [1931] A.C. 126. 

3* [1931] A.C. 494. 

33 Cf. the judgment of Scrutton L. J. in the Court of Appeal and the dissenting judgment 

of Lord Russell in the House of Lords. 3 S [ 1940 ] a.C. 1014. 
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the acquisition of a controlling interest in a company, without change of 
legal identity. 

Lastly, there are statutes with clauses so general and comprehensive 
that the definition of their policy is itself subject to the fluctuations of time 
and public opinion. This applies in particular to written constitutions, the 
problem of whose judicial interpretation in a democratic society—where 
the judiciary is neither compelled nor necessarily inclined to adjust its attitude 
to that of the current legislative or executive policy—has become increasingly 
complex and problematical, as shown by the history of the United States, 
Canada and Australia. The ' policy ’ of a constitution designed to govern 
the life of a State, usually a Federal State, for many decades or even cen¬ 
turies, is itself a flexible conception. This gives rise to special problems of 
interpretation. 

It follows that the ‘social policy’ interpretation, while an essential 
corrective to the pseudo-analytical interpretation, can at best only give a 
partial answer to our problem. 

The ‘ Free Intuition ’ Approach 

A third school, despairing of any reliable objective rules to guide the 
judge in the interpretation of codes and statutes, advocates the use of free 
and creative intuition by the judge. In some ways this line of thought 
represents a more radical development of the social objective theory. It 
arose from the same revolt—^initiated on the Continent by Ihering and 
G6ny—against Buchstabenjurisprudenz, the exaggerated reverence for literal 
interpretation which usually goes hand in hand with a conservative philosophy. 
But this theory docs not necessarily stop there. Its extreme exponents 
advocate the power of the judge to alter a statute where the results of literal 
interpretation would be absurd or grossly unjust. Apart from Ehrlich, 
who advocated this approach as early as 1903, this school of thought found 
its most forceful exponents in Germany after the First World War, when a 
reactionary judiciary often enough defeated the purposes of republican 
legislation.*’’ Some theoretical justification is lent to this view by the theory 
of the Vienna School of Jurisprudence which describes the judicial process as 
inherently creative, as being concerned with the making as well as the applica¬ 
tion of law. In American jurisprudence a counterpart is found in the views 
of some of the more extreme realists who discount legal principle and logical 
deductions altogether and see the solution in the free and creative handling 
of the concrete situations by adult and mature lawyers.’^ 

The free intuition approach can however lead to very different results. 
In the hands of the Nazi regime it became a convenient way to dispense with 
legislative reform, while judges schooled in Nazi thinking or subject to rigid 

87 Cf., Friedmann, Legal Theory (3rd cd.), pp. 244 et seq. 

88 Mr. Justice Holmes, regarded by many realists as the personification of such a lawyer, 
was himself far from such an unorthodoxy except for certain over-popularised state¬ 
ments not borne out by his own judicial record. Radin seems close to the way of 
thinking described in the text when, despairing of the many delusive rules, he says 
that' the sound sense of many judges will frequently penetrate this smoke screen and 
reach results that seem satisfactory, but it is often done half-consciously and almost 
surreptitiously * (1930) 43 Harv.L.R. at p. 882. 
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political pressure could distort existing statutes in the name of ‘ healthy 
instincts of the people There are obvious theoretical weaknesses in this 
approach. To admit that legal problems are infinite, that no codification 
or statutory regulation can preclude the element of choice or the weighing of 
social values and interests in the judicial process, does not mean that legal 
logic and rules are valueless. They are an important enough guide in the vast 
majority of routine cases. . . . [pp. 246-250] 


The Need for Differentiation 

In a free society, there is no master solution which could resolve the judicial 
dilemma. Totalitarian societies direct the judge to decide in accordance 
with political principles laid down by his government, and they ensure his 
obedience by political and disciplinary pressure. The free judge has no such 
easy way out. His independence of changing legislative and executive trends 
is one of the few permanent essentials of democracy, yet he cannot isolate 
himself from the broad trend of political and social developments. Where 
judges have done so, as the majority of the United States Supreme Court 
have done between the middle of the 19th century and the early 1930’s, the 
results have been socially disastrous. 

The adult judge will have no illusions about the uncertainty of the situa¬ 
tion and the frequent conflict of guiding principles. He must resolve such 
problems from case to case, yet a somewhat more differentiated guide and 
approach should be possible than has hitherto been assumed. The weakness 
of most theories of statutory interpretation lies in the assumption that 
all statutes are of the same type. A certain move towards differentiation 
has been made by Willis in his distinction between social reform, penal and 
taxation statutes. It should however be carried further. . . . [pp. 252-253] 

. . . While there is no magic guide to the proper interpretation of 
statutes, a differentiation between various types of statutes should greatly 
assist an intelligent and rational approach to statutory construction. The 
main categories of statutes which ought to be distinguished for this purpose 
are: firstly, constitutional statutes; secondly, statutes implementing a specific 
social objective; thirdly, statutes carrying out specific legal reforms; fourthly, 
acts implementing international conventions; fifthly, penal statutes; sixthly, 
taxation statutes. This leaves a large proportion of predominantly technical 
acts in the interpretation of which a judge must be guided by the same 
principles as in the creative development of precedent. [p. 265] 


H. C. GUTTERIDGE 
Comparative Law 
2nd ed. 

The Comparative Interpretation of Statute Law 

. . . The first problem with which we are faced is that of endeavouring 


»» 16 Can.B.R., p. 23. 
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to form some estimate of the different techniques which are employed in 
the various legal systems for this purpose. This is no easy task for an English 
lawyer, because our law is for the most part free from the influence of the 
theories as to the nature of the interpretative function which are prevalent 
in the civil-law countries. It is true that English law is much richer than 
any of the continental systems in canons of construction, but these canons 
all centre on the duty of the judges to ascertain the intention of the legislator 
in making use of the particular word or phrase which is to be interpreted. 
Continental law, on the other hand, is replete with theories of various kinds. 
Some of these theories have not met with general acceptance, but they have 
combined in an assault on the grammatical and logical views of the interpre¬ 
tative function which has had a notable influence on judicial technique. 

The extreme position taken up by the ‘ Free Law ’ school of thought 
has, it would seem, been abandoned. According to this theory a judge is 
invested with the widest powers in dealing with the language of a statute. 
He may disregard it if it is either incomplete or ambiguous or if he thinks 
that the wording is calculated to lead to injustice. If he exercises this preroga¬ 
tive he is under a duty to apply the rule which he conceives would have been 
formulated by the legislator if he had been aware of the consequences. 
This theory, which represents the swing of the pendulum away from the 
positive or rigid theories of the interpretative function, had a very brief life 
and has now been discarded. 

More important are the theories which envisage the ‘ social purpose ’ 
of a law as a guide to the intentions of the legislature. In Germany the 
controversy between the ‘ positivists ’ and the ‘ rationalists ’ ended in favour 
of those who hold that, where the meaning of a statute is ambiguous, the 
judge must adopt the interpretation which accords most closely with the 
social or economic purpose (Zweek) of the statute.^^ A similar concept 
has found its way into French law in the guise of the doctrine of the but 
social^ and has received the powerful support of G6ny and other writers.** 
It is not easy to ascertain the extent to which these theories are put into prac¬ 
tice by the judges, though it is clear that they are often resorted to when the 
usual methods of logical interpretation prove to be inconclusive.** But the 
intention of the legislator, which Lord Watson once described as ‘ a very slip¬ 
pery phrase ’, is the basis of interpretation in all systems of law, and when 
the judge in a French or German court embarks on a voyage of discovery 
of the but social or Zweek he is, in reality, seeking to ascertain the intention 


*® Eugen Ehrlich, Freie Rechtsfindung undfreie Rechtswissenschaft (1903); Kantorowicz 
(Gnaeus Flavius), Der Kampf um die Rechtswissenschaft (1906); G6ay, Mithode 
d*Interpretation, vol. ii (1919), p. 330. For a concise account of the * Free Law* 
movement, see Manigk, * Formalismus und Freiheitslehre * in Stier-Somlo, Hand- 
wdrterbuch der Rechtswissenschaft, vol. ii, p. 474. 

*1 See, generally, Savigny, System des Romischen Rechts (1840); Wach, Handbuch dee 
Zivilprozessrechts; Ihering, Zweek im Recht (1877). 

** G6ny, Mithode d'Interpretation, supra. See also Planiol, Traiti Elimentaire de Droit 
Civil (12th ed.), vol. i (1932), no. 224; Colin-Capitant, Cours Elimentaire de Droit 
Civil Franfofj(6th ed.), vol. 1 (1930), no. 3. Bonnecase, ‘The Problem of Legal 
Interpretation in France *, Journal of C.L. (3rd Scr.), vol. xii (1930), p, 79. 

** See the authorities cited in the two preceding footnotes, and Dabin, La Vie Juridique 
des Peuples {Belgique), p. 162. [See also, David and de Vries, French Legal System, 
pp. 93 seq.]. 
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of the legislator. The social or economic purpose of a modern statute must, 
of necessity, coincide, in most cases, with that intention. It must not be 
assumed that the legislator has acted capriciously or in an arbitrary manner. 
The perusal of any modem statute book will show that the overwhelming 
majority of laws relate to matters of social or economic rather than political 
importance. A judge on the continent of Europe is entitled ... to carry 
his investigation into the intention of the legislator much further than would 
be permitted to any of his English colleagues, and it is unlikely that he will 
travel very far from the path thus marked out for him. It must be conceded, 
however, that the theory is supple, and it undoubtedly provides judges with 
loopholes by means of which they can escape from the necessity of giving 
effect to an interpretation of the normal type which would bring about a result 
which they regard as contrary to the highest standards of justice, more especi¬ 
ally if the statute with which they are dealing is somewhat antiquated or does 
not cover the ground completely.**^ On the whole the theory finds its chief 
exponents in university lecture rooms, but it has been adopted authoritatively 
in certain instances, e.g. in the Swiss civil code, which provides that the judge 
shall apply its provisions in accordance with the spirit rather than the letter 
of the text,*® and in the first Article of the Soviet civil code of 1922 which 
in terms subordinates the protection of civil rights to cases in which this is 
required by the economic and social purpose of the law.*® The truth of the 
matter appears to be that judges of all jurisdictions display the like reluctance 
to put themselves in the place of the legislator unless they are obliged to do 
so for the purpose of avoiding an interpretation which might lead to an 
obvious miscarriage of justice. Even our English judges, fettered by rigid 
canons of construction, have, on occasion, shaken off their bonds, as in the 
case of the equitable interpretation of Section 4 of the Statute of Frauds 
which established the doctrine of part performance.*’ The continental judges 
have greater freedom of action where the phraseology of a statute is am¬ 
biguous, but this is due to differences in the technique of interpretation 
rather than to the influence of any theory upon which the interpretative 
function is founded. 

This brings us to the next question, namely, whether there is a common 
basis on which the process of interpretation rests in all systems of law. 
This question does not admit of a ready answer. Up to a certain point the 
English judge and his continental colleague adopt methods which are identical 
because each of them will take the intention of the legislator into account 
as the dominant consideration. If the language of the statute is such as to 
make that intention clear the judge must accept it as it stands, even if the 

** See Bonnecase. loc. cit. Dr Walton (* Delictual Responsibility in Civil Law \ L,Q,R, 
vol. Lxix, p, 92) refers to this as a ground for the greater ‘ elasticity and power of de¬ 
velopment * of French law as compared with English law. This may, however, be 
doubted. English commercial law has, for instance, proved itself to be more flexible 
than its French counterpart. 

*® Swiss civil code, Article 1; Exposi des Motifs du Code Civil Suisse, Berne (1902), 
p. 14; Williams, Swiss Civil Code {Sources of Law), p. 42. 

*® Patouillet, Les Codes de la Russie Soviitique, 

*’ See the opinion of Lord Hardwickc in Attorney-General v. Day (1749)' 1 Ves.Seo. at 
p. 217. 
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rule does not correspond to his own views of that which would be right and 
proper in the circumstances. Moreover, each of them must construe the 
statute as a whole and is entitled to disregard its language if a grammatical 
interpretation would lead to absurdity or repugnance.*® But if it is entirely 
a question of ambiguity of language the English and continental methods 
of interpretation part company, and we come to the crux of the whole 
matter. 

It is somewhat dangerous to generalise about a complicated question 
of this kind, but, as we are more immediately concerned with a bird’s-eye 
view of the situation, it may, perhaps, be permissible to attempt a very brief 
summary of the attitude of the continental systems of law towards the func¬ 
tion of judicial interpretation and to outline it in the following way. Statute 
law, whether in the form of a code or of an amending statute, may give rise 
to difficulties of interpretation in several ways. It may be imperfect in the 
sense that it omits to deal, or only deals in part, with the circumstances to 
which it is applicable ex facie. In this event the judge must determine whether 
the omission is deliberate, or whether it is due to some oversight on the part 
of the legislator. If it appears that the statute is silent because the legislator 
intentionally refrained from any expression of his will, the judge must dis¬ 
regard the statute and seek elsewhere for a rule of law to be applied to the 
matter. If the omission is inadvertent it becomes the duty of the judge to 
make good the deficiency, but in this case he may be assisted by the possibility 
of reasoning by analogy to other rules contained in the same code or statute.*® 
Problems may also arise owing to the existence of two or more conflicting 
statutory rules, in which case lex generalis must give way to lex specialis^^^^ 
and if there is an * antinomy ’, i.e. a deadlock, the rules must be regarded 
as cancelling one another.®® A statutory rule may become obsolete by reason 
of some change in social or economic circumstances and can no longer be 
interpreted in the light of the Zweek or but social of the law, or it may be of 
such a nature that its enforcement would lead to absurdity or injustice. 
In all these cases the judge must disregard the rule.®^ Finally—and this is 
the normal case—a difficulty of interpretation may arise because the language 
of the statute is defective and its meaning is ambiguous. The judge may, in 
such a case, resort to the historical origins of the rule; he may consult the 
records of the legislature—including the parliamentary debates which pre¬ 
ceded the enactment of the rule—^for the purpose of ascertaining the intention 
of the legislator. 

An English judge is in this latter respect not so favourably situated as 
his continental colleague, owing to the more rigid delimitation of his powers. 
He must confine himself to what the legislator has said in the statute, and can 
only take the surroimding circumstances into account so far as they are matters 
of common knowledge. He must make the best of the text and give effect 

*8 See Becke v. Smith (1836) 2 M. and W. 191; Grey v. Pearson (1857) 6 H.L.C. 61. 

Cf. G6ny, op, cit. at p. 252; Planiol, op, cit, vol. 1, S 216; Enneccerus, Kipp and Wollf, 

Lehrbuch des BUrgerlichen Rechts^ vol. 1, § 51; and Venzi, Diritto Civile Italiano (5th 

ed.), p. 13. 

*® Schuster, The Principles of German Civil Law (1907), p. 11. 

*»a [Cf. Dean v. Wiesengrund [1955] 2 Q.B. 120]. 

Enneccerus, Kipp and Wolff, loc, cit, Ibid, 9 54, 1. 
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to any meaning which it bears which is not manifestly imjust or fantastic, 
even though the result may be to defeat the intentions of the legislator. 
He may not consult the reports of the debates on the measure in Parliament 
or any other record of the ministerial or parliamentary deliberations which 
have led to its enactment.® ^ He must ignore the statements made to Parlia¬ 
ment by ministers in charge of the draft bill and the reports thereon of 
parliamentary or governmental committees.®® The statute simply means 
what it says in a literal sense and this is all that counts, even though the judge 
as an individual may be well aware that a reference to the preliminary stages 
of the parliamentary history of the statute would reveal the actual intention 
of the legislator beyond doubt. 

This rule has been defended on the ground that the worst person to 
construe a statute is he who is responsible for its drafting because he is dis¬ 
posed to confuse what he intended with the effect of the language which he 
has employed.®^ This may be so in certain cases, but it seems to be diOicult 
to avoid the conclusion that this deliberate hoodwinking of the judiciary 
must often result in the distortion of the object of a statute where its meaning 
is ambiguous. . . . [pp. 101-105] 

... In France consultation of the preliminary proceedings leading 
up to legislation has long been a ‘ favourite instrument of judicial inter¬ 
pretation ’.®® The judges will in case of doubt consult not only ministerial 
statements and reports of parliamentary committees but also the reports 
of debates in the Chamber and the Senate.®® The like use is made of these 
materials by the German courts in cases of doubt where light may be thrown 
in this way on the intentions of the legislator. Frequent resort is had, in 
particular, to the preliminary drafts of the German civil code and the reports 
of the various committees which carried out the work of revision.®^ [p, 107], 


ASSAM RAILWAYS v. C,LR, 

[1935] A.C. 445 

Lord Wright .. . 

. . . The question, which is by no means free from difficulty, depends on the 
true construction of the words of the section, read in connection with the 


Regina v. Hertford College (1878) 3 0-B.D. 693. 

®3 Davis V. Taff Vale Railway Co, [1895] A.C. 542. 

See Hilder v. Dexter (1902) 71 L.J.Ch. 781,783. This rule has not always been adhered 
to. See the statement of Lord Nottingham as to the policy of the Statute of Frauds; 
Ash V. Ahdy (1678) 3 Swans. 664, and the references to the parliamentary procedure 
in connection with the Uniformity Act in Hebbcrt v. Purchas (1871) L.R. 3 P.C. 605. 
These cases are. however, exceptional. 

®® Lambert, Pic and Garraud, ‘ The Sources and Interpretation of Labour Law in France *, 
International Labour Review, vol. xiv (1926), p. 24. 

*® [But cf. ante, 402.] 

See Enneccerus, Kipp and Wolff, op. cit. § 50; Schuster, The Principles of German 
Civil Law (1907), p. 11. The German law reports contain many instances of the 
employment of this method of interpretation. See Reichsgerichtsentscheidungen, 
vol. XXVII, pp. 3, 27; ibid. vol. u, p. 274. 
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Income Tax Act as a whole and in accordance with the usual rules of con¬ 
struction. 

Mr. Latter sought to introduce into his argument certain recommenda¬ 
tions from a Report of a Royal Commission on Income Tax in 1920; he argued 
that, as the Act of 1920 followed these recommendations, it should be pre¬ 
sumed that the words of the section were intended to give effect to them 
and hence they could be used to show what was the intention of the Legisla¬ 
ture in enacting the section. It would, perhaps, in this case be sufficient 
ground for rejecting, as your Lordships did, this contention and refusing 
to look at the Report, that it had not been used or referred to either before 
the Special Commissioners or before Finlay J., or the Court of Appeal. 
But on principle no such evidence for the purpose of showing the intention, 
that is the purpose or object, of an Act is admissible; the intention of the 
Legislature must be ascertained from the words of the statute with such 
extraneous assistance as is legitimate: as to this I agree with Farwell L.J. 
in Rex v. West Riding of Yorkshire County Council where he says “I 
think that the true rule is expressed with accuracy by Lord Langdale in 
giving the judgment of the Privy Council in the Gorham Case in Moore, 
1852 edition, p. 462. ‘ We must endeavour to attain for ourselves the true 
meaning of the language employed ’—^in the Articles and Liturgy—‘ assisted 
only by the consideration of such external or historical facts as we may 
find necessary to enable us to understand the subject matter to which the 
instruments relate, and the meaning of the words employed.’ ” In this 
House, where the judgment of the Court of Appeal was reversed (Attorney- 
General V. West Riding of Yorkshire County Council no reference was made 
to this point. It is clear that the language of a Minister of the Crown in 
proposing in Parliament a measure which eventually becomes law is inadmis¬ 
sible and the Report of Commissioners is even more removed from value as 
evidence of intention, because it does not follow that their recommendations 
were accepted. Mr. Latter relied on certain observations of Lord Halsbury 
L.C. in Eastman Photographic Materials Co, v. Comptroller-General of 
Patents, Designs, and Trade-Marks,^^ The Lord Chancellor was there 
referring to the Report of a Commission that had sat to enquire into the work¬ 
ing of the earlier Act, which had been superseded by the Act actually being 
construed by the House: but Lord Halsbury refers to the Report not directly 
to ascertain the intention of the words used in the Act, but because, as he says, 
“ no more accurate source of information as to what the evil or defect which 
the Act of Parliament now under construction was intended to remedy 
could be imagined than the report of that commission.” Lord Halsbury, 
it is clear, was treating the Report as extraneous matter to show what were 
the surrounding circumstances with reference to which the words were used 
so that the case came within the principle stated by Lord Langdale. The rule 

68 [19061 2 K.B. 676, 717. 

69 (1852) The Case of the Rev. G. C. Gorham against the Bishop of Exeter as heard 
and determined by the Judicial Committee of the Privy Council on appeal from the 
Arches Court of Canterbury, by Edmund F. Moore. 

•0 [1907] A.C. 29. 

[1898] A.C. 571, 575. 
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is in principle analogous to the rules laid down in the four resolutions of the 
Barons of the Exchequer recorded in HeydorCs Case, , , [pp. 457-^59] 


ARISTOTLE 
Nicomachean Ethics 
(transl. Sir David Ross) 

Equity^ a corrective of legal justice 

Our next subject is equity and the equitable (r6 eTnetfce*?), and their re¬ 
spective relations to justice and the just. For on examination they appear 
to be neither absolutely the same nor generically different; and while we 
sometimes praise what is equitable and the equitable man (so that we apply 
the name by way of praise even to instances of the other virtues, instead of 
‘ good meaning by (■m^nKGo-Tepov that a thing is better), at other times, 
when we reason it out, it seems strange if the equitable, being something 
different from the just, is yet praiseworthy; for either the just or the equitable 
is not good, if they are different; or, if both are good, they are the same. 

These, then, are pretty much the considerations that give rise to the 
problem about the equitable; they are all in a sense correct and not opposed 
to one another; for the equitable, though it is better than one kind of justice, 
yet is just, and it is not as being a different class of thing that it is better than 
the just. The same thing, then, is just and equitable, and while both are good 
the equitable is superior. What creates the problem is that the equitable 
is just, but not the legally just but a correction of legal justice. The reason 
is that all law is universal but about some things it is not possible to make a 
universal statement which shall be correct. In those cases, then, in which it 
is necessary to speak universally, but not possible to do so correctly, the law 
takes the usual case, though it is not ignorant of the possibility of error. 
And it is none the less correct; for the error is not in the law nor in the 
legislator but in the nature of the thing, since the matter of practical affairs 
is of this kind from the start. When the law speaks universally, then, and a 
case arises on it which is not covered by the universal statement, then it is 
right, where the legislator fails us and has erred by over-simplicity, to correct 
the omission—^to say what the legislator himself would have said had he 
been present, and would have put into his law if he had known. Hence the 

[For recent statements of the principle excluding legislative material for purposes of 
interpretation, see per Jenkins L.J. in L.C.C, v. Central Land Board, 1958, 1 W.L.R. 
1296, 9; and Lord Denning in Escoigne v. LR.C,, [1958] 2 W.L.R., at p. 347. Such 
cases as British Coal Corpn. v. R, [1935] A.C. 500; Towerfieldv, Workington Harbour 
Board [1948] 2 All E.R. 736; and Dickson v. Flack [1953] 2 Q.B. 464, may perhaps 
be explained by the rather vague qualification which lets in the *' surrounding cir¬ 
cumstances.’*] 

[For an admirable discussion of equity in Aristotle’s writings, see E. Barker’s edition 
of The Politics, pp, 367-372. See also J. W. Jones, Law and Legal Theory of the 
Greeks, pp. 64^5.] 
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equitable is just, and better than one kind of justice—^not better than absolute 
justice, but better than the error that arises from the absoluteness of the 
statement. And this is the nature of the equitable, a correction of law where 
it is defective owing to its universality. In fact this is the reason why all 
things arc not determined by law, viz. that about some things it is impossible 
to lay down a law, so that a decree is needed. For when the thing is indefinite 
the rule also is indefinite, like the leaden rule used in making the Lesbian 
moulding; the rule adapts itself to the shape of the stone and is not rigid, 
and so too the decree is adapted to the facts. 

It is plain, then, what the equitable is, and that it is just and is better than 
one kind of justice. It is evident also from this who the equitable man is; 
the man who chooses and does such acts, and is no stickler for his rights 
in a bad sense but tends to take less than his share though he has the law on 
his side, is equitable, and this state of character is equity, which is a sort of 
justice and not a different state of character. [pp. 132-134] 


SIR HENRY MAINE 
Ancient Law 
(ed. Pollock) 

Progressive Law 

... I confine myself in what follows to the progressive societies. With 
respect to them it may be laid down that social necessities and social opinion 
are always more or less in advance of Law. We may come indefinitely near 
to the closing of the gap between them, but it has a perpetual tendency to re¬ 
open. Law is stable; the societies we are speaking of are progressive. The 
greater or less happiness of a people depends on the degree of promptitude 
with which the gulf is narrowed. 

A general proposition of some value may be advanced with respect to the 
agencies by which Law is brought into harmony with society. These instru¬ 
mentalities seem to me to be three in number, Legal Fictions, Equity, and 
Legislation. Their historical order is that in which I have placed them. 
Sometimes two of them will be seen operating together, and there are legal 
systems which have escaped the influence of one or other of them. But I 
know of no instance in which the order of their appearance has been changed 
or inverted. ... [p. 31] 


H F. JOLOWICZ 
Historical Introduction to Roman Law 
(2nd ed.) 

. . . But all the lofty verbiage of Cicero and even the devotion to aequitas 
of a great lawyer like Servius Sulpicius naturally did not suflice to change 

[For relevant passages from Aristotle’s Rhetoric, see E. Barker’s edition of The Politics, 
pp. 369-372. Aristotle explains how appeals to equity may be best made by an 
advocate pleading in the courts, and relates it to the “ unwritten ” law regarded as 
underlying and supplying the deficiencies of the body of enacted law. C/. ante, 55.] 
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the character of the ancient system at a single blow. Such a change needs, 
if it is to be successful, the elaboration of a technique which can only be 
achieved by several generations, and it was precisely this elaboration which 
was the work of the classical jurists. It is their mastery of technique which 
makes the classical lawyers superior to the Byzantines, whose desire to bring 
about an equitable result in every case, without a similar professional under¬ 
standing, ends frequently in high-sounding phrases through which no prin¬ 
ciple capable of general application can be perceived. 

An example of the increasing, but by no means perfect, flexibility of 
the classical law may be seen in its treatment of some of the effects of the 
capitis demimtio minima, resulting from adrogation. The old civil law 
rule was that the rights of the adrogatus passed (with the exception of some 
which were lost) to the adrogator, but that the adrogator was not liable for 
the debts. On the latter part of the rule, however, the civil law had already 
grafted an exception. Debts which the adrogatus owed as heir to some 
deceased person did pass to the adrogator, on the ground, it was said, that he 
became heir in place of the adrogatus. There can be little doubt that this 
exception was only allowed because the rule itself was practically inconvenient 
and unjust, but further than this the civil law did not go. Praetorian law, 
however, prevented injustice by allowing an action against the adrogatus, 
with the fiction that he had not suffered capitis deminutio, and (unless the action 
were defended by the adoptive father) allowing the goods which the adrogatus 
brought with him to be taken in execution.®^ It must not, however, be thought 
that all the undesirable results of capitis deminutio were dealt with thus 
satisfactorily. Usufruct, which was a highly personal right, was still lost by 
this “ civil death ”, although it is clear that the rule was inconvenient, and 
that testators were at pains to provide against the contingency by certain 
drafting devices. 

Instances of this sort might be multiplied to any extent to show the 
varying degrees in which the classical law succeeded in emancipating itself 
from the undesired results of ancient rules, but it is at least equally important 
to realise how much flexibility it attained by the use of what may be called 
rather standards than rules. New rules could then be deduced from these 
standards without impairing their usefulness for the settlement of future 
difficulties. Of these standards, bona fides supplies the most striking example. 
No one can exhaust the meaning of ” good faith ”, and the acceptance of a 
rule, that e.g. such and such conduct on the part of a seller does not conform 
to the standard of faith, does not mean that other kinds of dishonest conduct 
may be indulged in with impunity. There had, of course, been bonae fidei 
actions before the end of the republic, but the great opportunities which this 
conception gave were only realised later. For instance, it was always usual 
in sales that the seller should, by express stipulation, make himself liable in 
case of eviction, but it was not until the classical period was well advanced 
that he was made liable even without any express promise, no doubt on the 
ground that it would be contrary to good faith if he attempted to escape such 
ordinary liability. 


« Gai. in. 83-84. 
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Dolus received a similarly wide extension of application, and could 
include any act which did not conform with the requirements of bona 
fides. Hence the delictal actio doli came to be available not only, as originally, 
in cases of actual trickery, but much more generally where the defendant’s 
conduct in refusing what was asked of him was contrary to bona fides and 
caused loss to the plaintiff. Thus Ulpian allowed it where the defendant 
had given the plaintiff permission to quarry a stone on his land, and after the 
plaintiff had expended money on doing so, refused permission to remove 
the stone. 

A more primitive system would have been at a loss to deal with such a 
case. The land and the stone belonged to the defendant, and there was 
no contract to create a duty in him towards the plaintiff. [pp. 423-425] 


F. SCHULZ 


Roman Legal Science 

lus or lex, and aequitas. According to Aristotle, equity (e;rtet#cet«) is 
necessary in order to correct law (v6/iof;), because the generality of the 
formulation of law renders it unsuitable in some particular cases. The petti¬ 
fogger (a#cpt^o8t/caios') Sticks to the letter of a statute; equity corrects it, 
but in so doing gives what is really a better interpretation, because it is what 
the legislator would himself decide were he now confronted with the particular 
case, or what he would have provided had he foreseen the case. The Roman 
orators rendered emeiKeui by aequitas; we read that ‘ every schoolboy learns 
to argue for equity against the letter of the statute But to the lawyers 
this distinction between law and equity was useless. Of course the problem 
raised by Aristotle had long been familiar to them; they were well aware that 
statutes may lead to injustice, and that not merely because the generality of 
their terms may render them unsuitable in particular cases. But the problem 
raised for them as practising lawyers was always simply this, is it possible 
to meet the given case either by interpretation of the statute or by propounding 
an actio or an exceptio ? A negative responsum rendered further discussion 
useless, because the amendment of statutes is no part of a practising lawyer’s 
business, while an affirmative responsum purported to lay down what was the 
law (jus), not to correct the law by equity (aequitas).^^ For them the problem 
was always the same: what redress ? In their search for its solution Aristotle’s 
appeal to the hypothetical intention of the legislator could only be misleading. 
Itwould haveseemedto them farcical to rack their brains as towhat the authors 

«« D.4.3.34. 

Cic. De or, I. 57. 244: ‘ pueri apud magistros exercentur omnes, cum . . . alias 
scriptum alias aequitatem defendere docentur *; 1. 56. 240: * multaque pro aequitate 
contra ius dicere De off. 3. 16. 67: * ius Crassus arguebat . . . aequitatem 
Antonius.' 

Seneca, De Clem. 2. 7. 3: ‘ dementia liberum arbitrium habet. Non sub formula, 
sed ex aequo et bono iudicat; et absolvere illi licet et, quanti vult, taxare litem. Nihil 
ex his facit, tamquam iusto minus fecerit, sed tamquam id, quod constituit, iustissimum 
sit.* This is the true Roman attitude. 
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of the Twelve Tables would have laid down had they been called on to advise 
on the case in hand. Once again we perceive that Aristotle was a student, 
remote from legal practice and its real problems. In republican legal phrase^ 
ology the noun aequitas does not occur; aequum est means nothing else 
than iustum est or ita ius est; the term iustum is avoided as being too emotional. 
In translating the standing clause in senatus consulta—Senatus aequum 
censuit the Roman chancery rendered aequum by hiKatov.'^^ When a 
jurist in a responsum declares aequum est, he means no more than that such is 
the law and that any other decision would be against the law.^i 

The distinctions we have been examining were too vague to be kept 
clearly separate; in both Greek and Roman sources they are entangled 
one with the other and lack individuality. They served the Greek philosophers 
well enough in sociological discussions; for the rhetoricians they were just 
TonoL to be enlarged on according to accepted methods. Modern attempts 
to extract clear and uniform legal conceptions from Cicero’s disquisitions 
were, therefore, foredoomed to failure.’^ The sure instinct of the republican 
jurists closed the door of jurisprudence to this medley of ideas, [pp. 74-75] 


H. a GUTTERIDGE 
Comparative Law 
(2nd ed.) 


The Influence of Overriding or Super-eminent Principles, To an English 
lawyer one of the most interesting features of continental case law is that 
it has furnished the means employed by judges, not merely in order to fill 
gaps in the law, but also to mitigate hardships which may flow from rigid 
adherence to the letter of the law and to prevent it from being employed 
as an instrument of fraud or chicanery. The continental judges have utilised 
the technique of ‘ extensive ’ interpretation with this end in view: that is 
to say, they have used their interpretative function for the purpose of enlarging, 
restricting or modifying the scope of statute law in order to prevent injustice. 
This exercise of their prerogative must be distinguished from the other aspect 
of the interpretation of statute law, namely, the explanation of the meaning 
of the phraseology employed by the legislator. . . . 

This process of extensive interpretation, which to some extent resembles 
the English method of preventing a statute from being made an instrument 


•» Bruns, nos. 36. 27; 39. I. 4; 41. 7, 11, 50, 55. 

w Ibid. 41. 7, II. 

71 D, (3. 5) 20 pr. (Servius). D, (44. 1) 14 (Alfenus-Servius). Cf. also Cato Censorinus, 
Jordan, p. M, 

72 If only because Cicero derives from a variety of authors. Modern lawyers are inclined 
to interpret Cicero’s works as if they were a legal code; it is their habit, if the same 
expression recurs in a code, to interpret it always in the same sense and to make it 
express one idea. But this method is incorrect when one is dealing with a lively man 
of letters like Cicero, who was no great thinker. 
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of fraud,is sometimes described as ‘ Continental Equity The continental 
legal systems do not, however, recognise any such difference as that which 
exists in our system between law and equity and have not developed anything 
in the nature of a ‘ pretorian jurisdiction distinct from that of the ordinary 
courts When a continental lawyer uses the terms Aquite or Billigkeit, 
or their counterparts in other languages, he does not contemplate a dual 
system of rules one of which merely exists as an appendage to the ordinary 
civil law. It is, therefore, inaccurate, and perhaps misleading, to speak of 
‘ Continental Equity but this consideration must not be allowed to obscure 
the undoubted fact that the provisions of the European codes are, as a rule, 
subject to control by certain super-eminent or overriding principles which 
may—and often do—change the complexion of the codified rules to a marked 
degree. 

These principles {clausulae generates) are usually stated in a general way 
in the introductory articles to a code, or what a German lawyer would term 
the Allgemeiner Teil, but this is not invariably the case. The most striking 
example of a paramount principle to which the whole of a code is subject 
is to be found in the first article of the civil code of Soviet Russia, which pro¬ 
vides that civil rights must be exercised in accordance with their economic 
and social purpose in order to secure protection.’® The doctrine of unjustified 
enrichment (enrichissement sans cause) in French law, on the other hand, 
only finds partial expression in the Code Civil, and its operation depends 
almost entirely on the principles of £quite which have been evolved by the 
judges in the course of the process of ‘ extensive ’ interpretation. The matter 
is, in either event, one of the exercise of judicial discretion. The continental 
judges are the guardians of the interests of the community, and in certain 
circumstances it may be incumbent on them to determine whether the rights 
of the individual must prevail or whether they shall give way to a higher 
conception of the requirements of justice. It is for the purpose of their 
guidance in the discharge of this duty that these super-eminent principles, 
which are necessarily of a general and elastic nature, have been laid down, 
because it would be impossible to detail all the circumstances in which a 
given rule of law may have to be applied or to predict all the consequences 
which might result from its application.’® To some extent these principles 
are of a fluid nature and are susceptible to influences which lie outside the 
law, such as current ideas of morality, political ideologies and economic 
and political changes in the structure of human society, so that their applica¬ 
tion calls for the exercise of caution to prevent them from being utilised 
in such a manner as to undermine or supersede the ordinary rules and bring 
about radical changes in the law by indirect means. . . [pp. 94-95] 

Sec Friedmann, Legal Theory, p. 304; In re Marlborough {Duke), Davis v. Whitehead 
[1894] 2 Ch. at p. 141. 

Walton and Amos, Introduction to French Law, p. 12; Friedmann, op. cit. p. 304 
Schwarz, in Recueii Lambert, vol. n, at pp. 586 et seq. 

Patouillet, Les Codes de la Russie Soviitique, 

’® Von Tuhr, Der Allgemeine Teil des Deutschen BUrglichen Rechts, vol. 1, p. 29. These 
principles are supplemented by the exceptio doli generalis of Pandectal law which 
can often be made to serve the same purpose. 

” Hedemann, Die Fiucht in die Generalklauseln. 
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Aequitas 

The continental codes contain many references to equity but do not define 
it.’® An English writer is therefore on delicate ground when he seeks to 
discuss its nature and characteristics. It would, however, seem to be clear 
that i^quitd or BilUgkeit are concepts of a somewhat vague character 
with an undefined sphere of application. The Vocahulaire Juridigue defines 
6quite as follows: ‘ Conception d’une justice qui n’est pas inspire par les 
regies du droit en vigueur et qui meme peut etre contraire k ces regies.’ 
Von Tuhr regards BilUgkeit as the yardstick which furnishes a standard of 
justice to be adopted by a judge when called upon to exercise his discretion.’® 
Dusi draws a distinction between legge and equita. The former, he says, 
represents a standard of justice applicable as a general rule to any given 
group of cases. Equita, on the other hand, ‘ c la giustizia del caso singolo ’ 
which means in effect that it is the standard which a judge must apply in an 
individual case if he comes to the conclusion that injustice would result 
from the application of the legge or general, or ordinary, rule to the facts of 
the dispute which it is his duty to determine.®® Pothier takes a somewhat 
different view because he regards t^quite as furnishing a basis for the declara¬ 
tion of rights and duties in general.®^ It would seem that the nearest equiva¬ 
lent to these concepts in our law is that of ‘ natural justice ’ which has been 
roughly handled in our courts but has survived, though possibly only in an 
attenuated form. But continental lawyers regard the concept of aequitas 
as something more than ‘ vague jurisprudence ’ ®2 or ‘ well-meaning sloppi¬ 
ness of thought ’,®^® though they may not be in agreement as to its precise 
nature or as to the extent of its application. The part played by it in conti¬ 
nental law is, however, a far more modest one than that which is assigned to 
equity, in the technical sense,®® by our law. But its importance cannot be 
denied because it provides the main foundation on which the judges have 
based the process by means of which they can escape from a narrow or 
formalistic interpretation of the letter of the law and can give new life in a 
different guise to codified rules which have become outworn owing to changes 
in social conditions. [p. 96] 


FRENCH CIVIL CODE 

Art, 1135. Agreements bind not only in respect of what is expressed therein, 

’® E.g. Articles 565, 1135 of the Code Civik Articles 315-19 of the Biirgerliches Cesetzbuch, 
and Article 4 of the Swiss civil code. 

’» Op. cit. vol. 1, p. 30; Article 4 of the Swiss civil code provides that, when the law 
expressly leaves a matter to the discretion of the judge, he must base his decision on 
principles of justice and equity. 

Istituzioni di Diritto Civile, vol. 1, p. 49. 

David, ‘ The Doctrine of Unjustified Enrichment ’, Cambridge LJ. vol. v (1934), 
p. 205. 

*2 Baylis v. Bishop of London [19131 I Ch. per Hamilton L.J. at p. 140. 

®2a Holt V. Markham [1923] 1 K.B. per Scnitton L.J. at p. 513. Contra, see the expression 
of his views by Lord Wright in the Fibrosa Case [1943] A.C. at pp. 62 and 63 ; Winfield, 
Province of the Law of Tort, pp. 128 et seq,; Local Government Board y. Arlidge [1915] 
A.C. per Lord Shaw at p. 136 ; Robinson v. Fenner [1913] 3 K.B. at p. 842. 

®® {Le„ as constituting a distinct branch of English law; but on the role of equity in the 
broader sense in modem English law, cf. ante, 406.] 



470 


The Judicial Process 


but also as regards all consequences which equity, usage or law give to the 
obligation according to its nature. 


smss CIVIL CODE 

Art, 1. The law must be applied in all cases which come within the letter 
or the spirit of any of its provisions. 

Where no provision applies, the judge shall decide according to the existing 
customary law, and, failing which, according to the rules which he would 
lay down if he had himself to act as legislator.®^ 

Herein he must be guided by approved legal doctrine and case-law. 

Art, 4. Where the law expressly leaves a point to the discretion of the judge, 
or directs him to take circumstances into consideration, or to consider 
whether a ground alleged is material, he must base his decision on principles 
of justice and equity. 


SIR ALFRED DENNING 
The Need for a New Equity 

... I have considered the three ways of filling the gap which Maine suggested, 
fiction, equity and legislation. If they are exhausted where is a new means 
to be found ? It is at this point that 1 begin to regret the fusion of law and 
equity. We have now no call upon natural justice. We have one system 
of courts and one system of law. We have a Lord Chancellor but we have 
no over-riding equity. The Courts of Chancery are no longer courts of 
equity. They have no jurisdiction to mitigate harshness or to soften rigidity. 
They are as fixed and immutable as the courts of law ever were. 

Sir William Holdsworth said once that the separate systems of law and 
equity still live ‘ in the separate intellectual cast which they impose upon 
those who study and apply them ’. If he meant by this to suggest that the 
Chancery lawyers have a greater reserve of natural justice than the common 
lawyers, I cannot agree with him. The Judicature Acts and Property Acts 
have had a very definite effect on the work of the Chancery Division. It has 
become much concerned with dealings in land, and devolution of estates. 
In those branches of the law certainty is, quite rightly, of paramount impor¬ 
tance. It does not matter so much what the rule is, so long as it is certain. 
People who deal in property do not want to buy lawsuits or to inherit them. 
They want to know exactly what will happen if they use such and such words, 
and exactly how to provide for such and such a contingency. In this branch 
of the law words are the masters who must be obeyed. It was the same with 

[For the interpretation of this clause, see Williams, Swiss Civil Code: Sources of 
Law (1923). pp. 54-60.] 

[From (1952) 5 Current Legal Problems, 1.] 
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the old real property law of the common lawyers with its shifting uses and 
contingent remainders and so forth. Our real property law was as devoid 
of moral concepts as mathematics. Rights and wrongs did not enter into 
it. Nor the redress of grievances. Only words and rules: and logical deduc¬ 
tions from them. In those early days land was the most important kind of 
property; and the common lawyers were so absorbed in land problems that 
they approached other problems in the same frame of mind. They looked for 
certainty, and gave justice a second place. In their hands the law of contract 
and torts tended to become as technical and rigid as the law of property. 
In order to have a cause of action the plaintiff had to fit his complaint into 
one of the established forms of action, or else he had no remedy. It was only 
by the efforts of great judges like Holt and Mansfield, Blackburn and Willcs 
that the common law managed to keep itself free from these restricting 
bonds. 

The Judicature Acts have had a beneficial effect on the Queen’s Bench 
Division. It is not so much concerned with the transfer of property as with 
the redress of grievances. It gives compensation for wrongs done and injuries 
inflicted. In these branches of the law justice is at least as important as 
certainty, and probably more important. Moral concepts play a large part. 
The classic judgment of Lord Atkin in Donoghue v. Stevenson starts with the 
Christian precept ‘ Thou shalt love thy neighbour as thyself ’. He says, 
‘ The rule that you are to love your neighbour becomes in law, you must not 
injure your neighbour; and the lawyer’s question, Who is my neighbour ? 
receives a restricted reply ’.*** The truth is that the plain man can see well 
when a wrong has been done; and he looks to the courts of justice to afford 
a remedy for it. If the judges should say, ‘ We admit that a wrong has been 
done but cannot give you a remedy ’, that is a tacit admission that the law is 
failing to fulfil its function. It is failing to do justice. The common lawyers 
seek to avoid that reproach. New days bring new wrongs, or wrongs of a new 
kind, and the law must be developed so as to give redress for them. 

The law, as I sec it, has two great objects: to preserve order, and to do 
justice; and the two do not always coincide. Those whose training lies 
towards order, put certainty before justice; whereas those, whose training lies 
towards the redress of grievances, put justice before certainty. The right 
solution lies in keeping the proper balance between the two. But how is this 
to be done ? The House of Lords are the persons to perform the task; 
and they have on occasion done it in notable fashion. Thus in the case of 
Donoghue v. Stevenson Lord Atkin, with the help of two great Scots lawyers, 
did justice by creating a new tort of negligence notwithstanding the protests 
of two great Chancery lawyers who wished for no change. Subsequent 
events have proved that Lord Atkin and his two Scots colleagues were right 
and that the fears of the Chancery dissentients were groundless. That case 
shows however, the defects of our system. Just change the composition of 
the House of Lords by one member and the development of English law 
would have been retarded for generations: because the House of Lords is 
bound by its own decisions. 


«• ri932] A.C. 562, at p. 580. 



472 


The Judicial Process 


The House of Lords has great responsibilities: and it is only right that it 
should feel its way cautiously before making any change in the law. The 
recent case of London Graving Dock v. Horton shows how difficult it is to 
keep the right balance. The decision there was by three to two in favour 
of maintaining the rule about invitors laid down by Willes, J., in Indermaur 
V. Dames ®® instead of bringing it into a general conception of negligence. 
This may well be the right decision: but we have to recognise that, even if it 
was wrong, it cannot be altered. 1 have often wondered whether the House 
were wise to impose on themselves the limitation that they are bound by their 
own decisions: but it is too late to do anything about it. 

I repeat again: Where is the new equity to be found ? Not in the judges, 
for they are forbidden to legislate. Not in the House of Lords, for they are 
bound by their own mistakes or, to put it more accurately, bound by their 
past decisions even though they have become out of date. It is, I think, to 
be found in the new spirit which is alive in our universities. There must 
rise up another Bentham to expose the fallacies and failings of the past and 
to point the way to a new age and a new equity. We stand at the threshold 
of a new Elizabethan era. Let us play a worthy part in it. [pp. 7-10] 


[19511 A.C. 737. 

8 ® (1866) L.R. 1 C.P. 274. 
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